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Any person who uses the Federal Register and Code of 
Federal Regulations. 


The Office of the Federal Register. 


Free public briefings (approximately 2 1/2 hours) to 

present: ‘ 

. The regulatory process, with a focus on the Federal 
Register system and the public's role in the 
development of regulations. 

. The relationship between the Federal Register and Code 
of Federal Regulations. 

. The important elements of typical Federal Register 
documents. 

. An introduction to the finding aids of the FR/CFR 
system. 


To provide the public with access to information 
necessary to research Federal agency regulations which 
directly affect them. There will be no discussion of 
specific agency regulations. 


WASHINGTON, DC 


June 9, at 9 a.m. 

Office of the Federal Register, 

First Floor Conference Room, 

1100 L Street NW., Washington, DC. 


RESERVATIONS: Gertrude E. Belton, 202-523-5237 


CHICAGO, IL 


July 8, at 9 a.m. 

Room 204A, 

Everett McKinley Dirksen Federal Building, 
219 S. Dearborn Street, 

Chicago, IL. 


RESERVATIONS: Call the Chicago Federal Information 
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Center, 312-353-0339. 


BOSTON, MA 

July 15, at 9 a.m. 

Main Auditorium, Federal Building, 
10 Causeway Street, 

Boston, MA. 


RESERVATIONS: Call the Boston Federal Information 


Center, 617-565-8129 
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Title 3— 
The President 


‘Presidential Documents 


Proclamation 5661 of May 21, 1987 


Prayer for Peace, Memorial Day, 1987 


By the President of the United States of America 


A Proclamation 


Any American who has ever listened to a bugler sound Taps, the last salute, 
whether on a green and grassy hillside, a muddy field halfway around the 
world, or a lonely tarmac stateside or anywhere freedom is cherished and 
defended, knows exactly why we set aside a special day each year to honor 
those who have died for our country and to pray for permanent peace. 


We do so for the sons and daughters of our land who have perished in the 
cause of liberty, country, and peace, the cause that has called Americans from 
generation to generation. We do so for the Nation that was home to these 
heroes and heroines, the Nation that gave them their birthright of freedom. We 
do so for the sacred trust they have left us, to revere, defend, and preserve all 
that they have revered, defended, and preserved for us. 


And we pray for our dead; we ask God to bless them and take them to Himself 
and reward their patriot’s love. We pray for those who gave their lives in the 
hope of a future of freedom and peace for their countrymen. We pray for 
peace and for the devotion and strength of soul to build it and to protect it 
always. We pray and we resolve to keep holy the memory of those who have 
died for our country and to make their cause inseparably our own. We pray 
and we promise, so that one day Taps will sound never again for the young 
and the brave and the good. 


In recognition of those brave Americans to whom we pay tribute today, the 
Congress, by joint resolution approved May 11, 1950 (64 Stat. 158), has 
requested the President to issue a proclamation calling upon the people of the 
United States to observe each Memorial Day as a day of prayer for permanent 
peace and designating a period on that day when the people of the United 
States might unite in prayer. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby designate Memorial Day, Monday, May 25, 1987, as a day 
of prayer for permanent peace, and I designate the hour beginning in each 
locality at eleven o’clock in the morning of that day as a time to unite in 
prayer. I urge the press, radio, television, and all other information media to 
cooperate in this observance. 
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[FR Doc. 87-12086 
Filed 5-22-87; 11:16 am] 
Billing code 3195-01-M 


I also direct all appropriate Federal officials and request the Governors of the 
United States and the Commonwealth of Puerto Rico, and the appropriate 
officials of all units of government, to direct that the flag be flown at half-staff 
during this Memorial Day on all buildings, grounds, and naval vessels through- 
out the United States and in all areas under its jurisdiction and control, and I 
request the people of the United States to display the flag at half-staff from 
their homes on this day. 


IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first day of 
May, in the year of our Lord nineteen hundred and eighty-seven, and of the 
Independence of the United States of America the two hundred and eleventh. 


Bisa Mags 





Rules and Regulations 


This section of the FEDERAL REGISTER 


published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 87-ASW-1; Amdt. 39-5607) 


Airworthiness Directives; Bell 
Helicopter Textron, inc., Model 214ST, 
214B, and 214B-1 Helicopters 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 


new airworthiness directive (AD) which 
requires replacement of the scissors and 
sleeve locking plates on certain Bell 
Helicopter Textron, Inc. (BHTI), Model 
214ST, 214B, and 214B-1 helicopters 
with a new design that provides a higher 
degree of locking protection. This AD is 
required to prevent failure of the main 
rotor collective control which could 
result in loss of the helicopter. 

When compliance with the 
requirements of this AD has been 
accomplished, the requirements of a 
previously issued AD on this subject are 
no longer necessary. 

EFFECTIVE DATE: May 26, 1987. 

The incorporation by reference of 
certain publication listed in the 
regulations is approved by the Director 
of the Federal Register as of May 26, 
1987. 

Compliance: As prescribed in the 
body of the AD. 

ADDRESSES: The applicable service 
bulletins may be obtained form Bell 
Helicopter Textron, Inc., P.O. Box 482, 
Fort Worth, Texas. 76101, Attention: 
Customer Support. 

Copies of the applicable service 
bulletins are contained in the Rules 
Docket, Office of the Regional Counsel, 
FAA Southwest Region, 4400 Blue 
Mound Road, Fort Worth, Texas 76106. 


FOR FURTHER INFORMATION CONTACT: 
Mr. T. K. Henry, Helicopter Certification 
Branch, ASW-170, Aircraft Certification 
Division, Southwest Region, Federal 
Aviation Administration, P.O. Box 1689, 
Fort Worth, Texas 76101, telephone 
number (817) 624-5168. 

SUPPLEMENTARY INFORMATION: In May 
1986, a Model 214ST experienced loss of 
collective control forcing a rapid, but 
successful, ditching at sea. Subsequent 
investigation revealed that loss of 
collective control resulted from failure 
of the collective hub bearing retention 
nut lower locking plate which allowed 
the collective hub nut to unscrew. 
Priority letter Airworthiness Directive 
Number 86-12-01, issued June 6, 1986, 
required a periodic visual inspection to 
check for defective locking plates on the 
main rotor scissors and sleeve 
assembly. 

When the requirements of this AD 
have been accomplished, compliance 
with the priority letter is no longer 
necessary. 

As a result of damage studies on the 
lower locking plates, BHT] issued Alert 
Service Bulletins (ASB) 214-86-36, dated 
October 8, 1986, and 214ST-86-37, 
Revision A, dated November 3, 1986, 
which call for replacement of the upper 
and lower locking plates with a single- 
piece stainless steel locking plate having 
three tangs and an increased thickness. 
The ASB’s also require a 25-hour 
periodic inspection of the hub and lower 
nut for evidence of movement and a 500- 
hour periodic inspection of the hub nut 
locking plate and retorque of the lower 
hub nut. 

The FAA has carefully reviewed the 
manufacturer's redesign and has 
determined that the new design of the 
locking plate for the Models 214ST, 
214B, and 214B-1 is necessary to assure 
the continued airworthiness of these 
helicopters. Failure of the collective 
control assembly could result in loss of 
the helicopter. 

Since this condition is likely to 
develop on other aircraft of the same 
type design, an airworthiness directive 
is being issued which requires removal 
of the upper and lower locking plates P/ 
N’s 214-010-231-101 and 214-010-232- 
101 and replacement with locking plate 
P/N 214-010-569-101. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
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impracticable and good cause exists for 
making this amendment effective in less 
than 30 days. 

The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft. It has 
been further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). A copy of it, when filed, 
may be obtained by contacting the 
person identified under the caption “FOR 
FURTHER INFORMATION CONTACT.” 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety, Incorporation by 
reference. 


Adoption of the Amendment 
PART 39—{AMENDED] 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the FAR as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1938); and 14 CFR 11.89. 


§ 34.13 [Amended] 
2. By adding the following new AD: 


Bell Helicopter Textron, Inc.: Applied to Bell 
Helicopter Textron, Inc., Model 214ST 
helicopters, S/N's 28101 through 28159, 
and Models 214B and 214B-1, S/N’s 
28001 through 28070, certificated in any 
category, equipped with upper and lower 
locking plates, P/N’s 214-010-231-101 
and 214-010-232-101. 

Compliance is required as indicated, unless 
already accomplished. 

(a) To prevent failure of the collective hub 
locking plate, on the Model 214ST, 214B, and 
214B-1 helicopters, replace the P/N 214-010- 
232-101 lower locking plate and the P/N 214- 
010-231-101 upper locking plate with locking 
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plate P/N 214-010-569-101 in accordance 
with Part I of BHTI ASB 214-86-36, dated 
October 8, 1986, or ASB 214ST-86-37, Rev. A, 
dated November 3, 1986, within the next 50 
hours’ time in service or within 30 days after 
the effective date of this AD, whichever 
comes first. 

(b) Within the next 25 hours’ time in 
service after completing the requirements of 
paragraph (a) and thereafter at intervals not 
to exceed 25 hours’ time in service from the 
last inspection, visually inspect the hub and 
lower hub nut assembly for slippage in 
accordance with Part II of BHTI ASB 214-86- 
36, dated October 8, 1986, as ASB 214ST-86- 
37, Rev. A, dated November 3, 1986. 

(c) Within the next 500 hours’ time in 
service after completing the requirements of 
paragraph (a) and thereafter at intervals not 
to exceed 500 hours’ time in service from the 
last inspection, perform the following in 
accordance with Part III of BHTI ASB 214-86- 
36, dated Cctober 8, 1986 or ASB 214ST-86- 
37, Rev. A, dated November 3, 1986: 

(1) Inspect the hub locking plate, P/N 214- 
010-569-101, for cracks. 

(2) If a crack is found during this 
inspection, replace the hub locking plate with 
a serviceable part. 

(3) Retorque the lower hub nut and install 
locking plate, P/N 214-010-569-101, as 
detailed in paragraph (a). 

(d) Installation instructions for the scissors 
and sleeve may be found in the BHTI-214ST 
Maintenance Manual, Chapter 62-21-00, and 
214B Maintenance Manual, Chapter 65-20-00. 

(e) Upon compliance with this 
airworthiness directive, the inspections and 
actions required by priority letter 
Airworthiness Directive No. 86-12-01, issued 
June 6, 1986, may be discontinued. 

(f} An alternate method of compliance 
which provides an equivalent level of safety 
with this AD may be used when approved by 
the Manager, Helicopter Certification Branch, 
Federal Aviation Administration, 4400 Blue 
Mound Road, Fort Worth, Texas 76106. 

The procedure shall be done in 
accordance with BHTI ASB 214-86-36, 
dated October 8, 1986, or ASB 214ST- 
86-37, Rev. A., dated November 3, 1986. 

This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a)(1). Copies may be obtained upon 
request to Bell Helicopter Textron, Inc., 
P.O. Box 482, Fort Worth, Texas 76101, 
Attention: Customer Support. 

Copies may be inspected at the Office 
of Regional Counsel, FAA, Southwest 
Region, 4400 Blue Mound Road, Fort 
Worth, Texas, or at the Office of the 
Federal Register, 1100 L Street, NW., 
Room 8401 Washington, DC. 

This amendment becomes effective May 26, 
1987. 

Issued in Fort Worth, Texas, on April 8, 
1987. 

Roger G. Knight, 

Acting Director, Southwest Region. 

[FR Doc. 87-11936 Filed 5-22-87; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
{Docket No. 87-ANE-11; Amdt. 39-5618] 


Airworthiness Directives; Glasfiuge! 
Model Kestrel Gliders 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) 
applicable to Glasflugel Model Kestrel 
gliders which requires an initial visual 
inspection and replacement of the 
rudder actuating arm. This action was 
prompted by the determination that the 
rudder actuating arm can fail from 
fatigue damage incurred by handling the 
aircraft using the rudder. This condition, 
if not corrected, could result in the glider 
becoming uncontrollable. 

pate: Effective: May 29, 1987. 

Compliance schedule. As prescribed 
in the body of the AD. 

Incorporation by Reference. Approved 
by the Director of the Federal Register 
on May 29, 1987. 

ADDRESS: The technical information and 
modification parts specified in this AD 
may be obtained from Hansjorg 
Streifeneder, Glasfaser-Flugzeugbau, 
Hofaner Weg, D-7431 Grabenstetten, 
Germany; telephone (07382) 1032. A 
copy of the technical note is contained 
in the Rules Docket, Federal Aviation 
Administration, New England Region, 
Office of the Regional Counsel, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Munro Dearing, Brussels Aircraft 
Certification Office, Europe, Africa, and 
Middle East Office, Federal Aviation 
Administration, c/o American Embassy, 
15 Rue de la Loi B-1040 Brussels, 
Belgium; telephone 513.38.30 Ext. 2710, 
or John J. Maher, ANE-172, Federal 
Aviation Administration, New England 
Region, New York Aircraft Certification 
Office, 181 S. Franklin Avenue, Room 
202, Valley Stream, New York 11581; 
telephone 516-791-6221. 


SUPPLEMENTARY INFORMATION: It has 
been determined that failure may occur 
in the rudder actuating arm from fatigue 
damage incurred by mishandling the 
aircraft by the rudder. The manufacturer 
(Hansjorg Streifeneder) has issued 
Technical Note No. 401-19, dated 
September 12, 1986, which requires 


replacement of the rudder actuating arm. 


The Luftfahrt-Bundesamt (LBA), who 
has responsibility and authority to 


maintain the continuing airworthiness of 


these gliders in the Federal Republic of 
Germany, has issued an AD requiring 
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compliance with the provisions of 
Technical Note No. 401-19 on gliders 
operated under Federal Republic of 
Germany registration. The FAA relies 
upon the certification of the LBA 
combined with FAA review of perti-ent 
documentation, in finding compliance of 
the design of these gliders with the 
applicable United States airworthiness 
requirements, and the airworthiness and 
conformity of products of this design 
certificated for operation in the United 
States. 

The FAA has examined the available 
information related to the issuance of 
Hansjorg Streifeneder Technical Note 
No. 401-19 and the issuance of AD No. 
86-221 Kestrel by the LBA. Based on the 
foregoing, the FAA has determined that 
the condition addressed by Hansjorg 
Streifeneder Technical Note No. 401-19 
is an unsafe condition that may exist on 
other products of the same type design 
certificated for operation in the United 
States. Therefore, an AD is being issued 
to require an initial inspection and 
replacement of the rudder actuating arm 
on Glasflugel Model Kestrel gliders. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are impractical 
and good cause exists for making this 
amendment effective in less than 30 
days. 


Conclusion 


The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). A copy of it, when filed, 
may be obtained by contacting the 
person identified under the caption “FOR 
FURTHER INFORMATION CONTACT”. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference. 
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Adoption of the Amendment 
PART 39—[AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
_ Administration (FAA) amends Part 39 of 
the Federal Aviation Regulations (FAR) 
as follows: 

1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding to Part 39 the following 
new airworthiness directive (AD): 


Glasflugel: Applies to Model Kestrel gliders, 
all serial numbers, certificated in any 
category. 

Compliance is required as indicated unless 
already accomplished. 

To prevent the failure of the rudder 
actuating arm, P/N 301-45-10, which could 
result in the glider becoming uncontrollable, 
accomplish the following: 

(a) Within the next 10 hours time-in-service 
after the effective date of this AD, unless 
compliance with paragraph (c) has been 
accomplished, visually inspect the rudder 
actuating arm, P/N 301-45-10, using a 10 
power or greater magnifying glass, for cracks. 

(b) If a cracked arm is found during the 
inspection required by paragraph (a) of this 
AD, before further flight, replace the rudder 
actuating arm with a serviceable arm, new P/ 
N 301-45-13, in accordance with the action 
instructions of Hansjorg Streifeneder 
Technical Note No. 401-19, dated September 
12, 1986. 

(c) Prior to July 31, 1987, replace any rudder 
actuating arm, not replaced in accordance 
with paragraph (b) of this AD, with a 
serviceable rudder actuating arm, new P/N 
301-45-13, in accordance with the action 
instructions of Hansjorg Streifeneder 
Technical Note No. 401-19, dated September 
12, 1986. 

Upon request, an equivalent means of 
compliance with the requirements of this AD 
may be approved by the Manager, Brussels 
Aircraft Certification Office, AEU-100, 
Europe, Africa, and Middle East Office, 
Federal Aviation Administration, c/o 
American Embassy, 15 Rue de la Loi B-1040 
Brussels, Belgium; telephone 513.38.30 ext. 
2710 or the Manager, New York Aircraft 
Certification Office, Federal Aviation 
Administration, New England Region, 181 
South Franklin Avenue, Room 202, Valley 
Stream, New York 11581; telephone 516-791- 
6680. 

Upon submission of substantiating data by 
an owner or operator through an FAA 
maintenance inspector, the Manager, Brussels 
Aircraft Certification Office or the Manager, 
New York Aircraft Certification Office, may 
adjust the compliance time specified in this 
AD. 


Hansjorg Streifeneder Technical Note No. 
401-19, dated September 12, 1986, identified 
and described in this document, is 
incorporated herein by reference and made a 
part hereof pursuant to 5 U.S.C. 552{a)(1). All 
persons affected by this directive who have 


not already received these documents from 
the manufacturer may obtain copies upon 
request to Hansjorg Streifeneder, Glasfaser 
Flugzeugbau, Hofaner Weg, D-7431 
Grabenstetten, Germany; telephone no. 
(07382) 1032. This document also may be 
examined at the Office of Regional Counsel, 
ANE-7, Federal Aviation Administration, 
New England Region, 12 New England 
Executive Park, Burlington, Massachusetts 
01803, Room 311, Rules Docket 87-ANE-11, 
between the hours of 8:00 a.m. and 4:30 p.m.; 
Monday through Friday, except Federal 
holidays. 

This amendment becomes effective on May 
29, 1987. 

Issued in Burlington, Massachusetts, on 
April 24, 1987. 
Clyde DeHart Jr., 
Acting Director, New England Region. 
[FR Doc. 8711892 Filed 5-22-87; 8:45 am] 
BILLING CODE 4910-13-4 


14 CFR Part 39 


[Docket Number 86-ANE-4; Amdt. 39- 
5619] 


Airworthiness Directives; Pratt & 
Whitney (PW) JT8D-1, -1A, -1B, -7, 
-7A, -7B, -9, -9A, -11, -15, -15A, -17, 
-17A, -17R, and -17AR Turbofan 
Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that 
requires inspection of the combustion 
chamber outer case for cracks adjacent 
to the rear flange and around the 
periphery of the PS4 and drain boss 
welds on certain PW JT8D engines. This 
AD supersedes AD 86-04-01, 
Amendment 39-5236 (51 FR 5311), by 
requiring inspection of combustion 
chamber outer cases for cracks adjacent 
to the rear flange at reduced threshold 
cycles, and includes inspection of PS4 
and drain boss welds on certain PW 
JT8D engines. The AD is needed to 
prevent rupture of the combustion 
chamber outer case due to fatigue 
cracking that can originate at the PS4 
and drain boss welds, as well as in the 
rear flange bolt holes, which could result 
in uncontained case rupture, inflight 
shutdowns, engine cowl release, and 
airframe damage. 

pates: Effective. June 29, 1987. 

Compliance Schedule. As prescribed 
in the body of the AD. 

Incorporation by Reference. Approved 
by the Director of the Federal Register 
on June 29, 1987. 

ADDRESSES: The applicable alert service 
bulletin (ASB) may be obtained from 
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Pratt & Whitney, Publication 
Department, P.O. Box 611, Middletown, 
Connecticut 06457. 

A copy of the ASB is contained in 
Rules Docket Number 86-ANE-4, in the 
Office of the Regional Counsel, Federal 
Aviation Administration, New England 
Region, 12 New England Executive Park, 
Burlington, Massachusetts 01803, and 
may be examined between the hours of 
8:00 a.m. and 4:30 p.m., Monday through 
Friday, except federal holidays. 


FOR FURTHER INFORMATION CONTACT: 
James Jones, Engine Certification 
Branch, ANE-141, Engine Certification 
Office, Aircraft Certification Division, 
Federal Aviation Administration, New 
England Region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803; telephone (617) 
273-7121. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations (FAR) to include a 
new AD requiring inspection of the 
combustion chamber outer case for 
cracks adjacent to the rear flange and 
around the periphery of PS4 and drain 
boss welds on certain PW JT8D engines 
was published in the Federal Register on 
July 8, 1986, (51 FR 24716). The proposal 
was developed when the FAA 
determined that combustion chamber 
outer cases develop cracks during 
service. These cracks result from low 
cycle fatigue initiating in high stressed 
areas of the case. Analytical studies, 
substantiated by service experience, 
identify the high stressed areas to be in 
the periphery of the PS4 and drain boss 
welds, and the rear flange bolt holes. 
Cracks which develop along the 
circumference of the PS4 or drain boss 
welds or at the rear flange bolt holes 
can result in combustion chamber outer 
case ruptures. 

There have been a total of ten 
reported combustion chamber outer case 
ruptures, four of which occurred during 
1985 and one in 1986. Two of the ten 
ruptures occurred from a PS4 boss weld 
crack, and six occurred from drain boss 
weld cracks. The remaining two 
ruptures resulted from rear flange 
cracking, which prompted AD 86-04-01, 
Amendment 39-5236 (51 FR 5311). These 
ruptures caused both engine cowling 
and airframe damage. 

On February 13, 1986, AD 86-04-01, 
Amendment 39-5236 (51 FR 5311), was 
published in the Federal Register 
requiring initial and repetitive visual 
inspections of the combustion chamber 
outer case for cracks adjacent to the 
rear flange bolt holes on certain PW 
JT8D engines. Fatigue cracks, which 
initiate in the rear flange bolt holes, can 
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propagate into the wall of the case and 
progress in an axial direction until the 
case ruptures. The purpose of the 
inspection is to identify and remove 
from service, combustion chamber outer 
cases which have developed rear flange 
bolt hole cracks. This AD adjusts the 
requirements of Amendment 39-5236 by 
reducing the initial threshold levels from 
35,000 cycles to 30,000 cycles for JT8D-1 
through -7B engines; 30,000 cycles to 
25,000 cycles for JT8D-9 through -11 
engines; and 25,000 cycles to 20,000 
cycles for JT8D-15 through -17AR 
engines. The repetitive inspection 
intervals remain unchanged from those 
of Amendment 39-5236. An alternate 
rear flange inspection, using an eddy 
current procedure, has been added that 
allows increased repetitive inspection 
intervals of 12,000 cycles for JT8D-1 
through -11 engines and 8,000 cycles for 
JT8D-15 through -17AR engines. 

Notes (1) and (2) of this amendment 
have been reworded for clarification 
and consistency with the engine manual. 
Note (1) considers case boss fluorescent 
penetrant and eddy current inspection 
methods accomplished in the shop, in 
accordance with PW JT8D engine 
manual, P/N 481672, as an equivalent 
means of inspection to Appendix B of 
PW ASB 5676. The rear flange visual in 
shop inspection and Appendix A 
references have been deleted. Note (2) 
considers in shop fluorescent penetrant 
inspection (FP!) of the rear flange as an 
equivalent means of inspection to 
Appendix C of PW ASB 5676. The 
reference to eddy current inspection has 
been deleted. 

Two additional notes have been 
added. Note (5) adds provisions for not 
reinspecting engines inducted into the 
shop for other causes whose cases were 
recently inspected in accordance with 
this AD within a limited period of time. 
Note (6) allows visual inspection of case 
boss welds (in accordance with PW 
ASB 5676) to identify previously weld 
repaired cases, if records are not 
available. 

A portion of paragraph (d)(3) was 
inadvertently omitted in the Federal 
Register (51 FR 24718). However, since 
the intent of the paragraph was clear as 
published, the complete wording is 
being adopted without further notice. In 
addition, the ASB referenced in this 
final rule has been revised since 
issuance of the notice of proposed 
rulemaking (NPRM), however, the 
changes do not reflect additional 
requirements beyond those proposed in 
the NPRM. 

Since this condition is likely to exist 
or develop on other engines of the same 
type design, this AD supersedes AD 86- 
04-01, Amendment 39-5236 (51 FR 5311), 


and requires initial and repetitive 
inspections of the combustion chamber 
outer case for cracks adjacent to the 
rear flange bolt holes, as well as around 
the periphery of the PS4 and drain boss 
welds, on certain PW JT8D engines in 
accordance with PW ASB 5676, Revision 
1, dated September 24, 1986. 

Interested persons have been afforded 
the opportunity to participate in the 
making of this amendment, and due 
consideration has been given to all 
relevant data and comments received. 
Several comments were received 
concerning the proposed rule. 


Discussion of Comments 


One commenter questioned the 
reliability of the on-wing white light and 
extended mirror inspection method, and 
recommended limiting the rear flange 
reinspection interval to 200 cycles. 

The FAA considers the on-wing white 
light and extended mirror inspection 
method to be a viable inspection 
technique that has been successfully 
used by the industry for over a year. The 
reinspection intervals resulted from an 
analytical model based on service 
experience, shop visit rates, missed 
inspections, and crack propagation data. 
The analysis indicates that crack 
propagation rates for combustion case 
flange bolt hole initiated cracks are 
relatively low and can be detected in 
time to maintain a sufficient margin of 
safety. 

One commenter requested reduction 
of the JT8D-9 inspection threshold to 
address a combustion case failure that 
ruptured at 11,417 cycles. 

The FAA has determined that the 
evidence concerning that combustion 
case failure is somewhat inconsistent 
with the service history and engineering 
analysis of the other failed combustion 
cases. This was a first run case that had 
never been removed from the airplane. 
Cause of the crack initiation has not 
been established. However, the FAA 
will continue to review the data 
associated with this isolated event and, 
if necessary, will adjust the compliance 
schedule by amending this AD. 

Six commenters requested an 
extension to the comment period until 
delivery of the inspection equipment. 
One of those commenters also requested 
deletion of the rear flange reinspection 
requirements until the rear flange eddy 
current inspection is proven to be 
viable. 

The inspection equipment has been 
delivered to the industry, with adequate 
time for comment, and has proven to be 
effective. The rear flange reinspection 
requirements remain as published. 
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Three commenters questioned the 
justification for inspection of the PS4 
boss. 

Justification for the PS4 boss 
inspection requirement is addressed in 
the “SUPPLEMENTARY INFORMATION” 
paragraph above. It is significant to note 
that a PS4 boss failure occurred in 
December 1986. 

Two commenters stated that, since a 
requirement never existed for 
identification of repaired cases, many 
operators did not keep records on 
previous boss weld repairs. They 
suggested that the proposed rule may 
require some operators to inspect to the 
more stringent compliance times of 
paragraph (c). One of the commenters 
proposed the establishment of a 
category for cases with previously weld 
repaired bosses, subsequently inspected 
in the shop and found crack free. 

The FAA disagrees due to variability 
of shop welding practices as compared 
to original manufacture. Available 
evidence does not support that repaired 
cases are equivalent to non-repaired 
cases. Therefore, on that basis, a 
separate category was established. 
Guidelines for identification of weld 
repaired cases with no records are 
addressed in Note (6) of this AD. 

One commenter requested an 
extended compliance period for case 
bosses inspected in the shop in light of 
the extended compliance period 
provided for rear flanges inspected in 
the shop. 

The rear flange has an extended 
compliance period for those cases 
inspected in the shop in accordance 
with the engine manual because the 
inspection is of a higher quality than the 
on-wing extended mirror and light 
method. Hence, the rear flange 
compliance schedule for the shop 
inspection is of a longer inspection 
interval than the on-wing inspection. 
The case boss on-wing ultrasonic and 
shop inspections performed in 
accordance with the engine manual are 
considered equivalent and carry the 
same compliance schedule. Note (1) in 
this AD addresses case boss inspection 
equivalency. 

Two commenters indicated that Note 
(2) of the NPRM referenced a 
nonexistent rear flange eddy current 
requirement in the engine manual. 

The FAA agrees and has deleted the 
rear flange eddy current manual 
reference. 

One commenter stated that the 
inspection limits for cases which have 
operated in different rated engines, as 
defined in the proposed Note (4) should 
be restricted to the initial inspection 
only. Therefore, the repeat inspection 
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should be based on its operation in the 
current engine. The commenter further 
stated that some operators are using 
higher rated cases on derated engines, 
and recommends that the compliance 
times should apply for the engine on 
which the case is actually installed. 

Paragraph (e), formerly proposed Note 
(4), requires a case which has been 
operated in more than one model engine 
to be inspected to the criteria for the 
highest rated model engine in which it 
has ever been operated. This 
requirement was established because a 
significant reduction in total case life 
occurs during its initial operation on the 
higher rated model engine. The case life 
reduction is related to the stresses and 
increased temperatures imposed on the 
case by the higher rated model engine. 
The reduction in case life cannot be 
restored and is difficult to quantify by 
engineering analysis. Subsequent 
operation on a lower rated engine model 
does not take into account the distress 
that occurred during the previous 
operation on the higher rated model 
engine. Those operators who have 
higher rated engines that are presently 
installed and operated as lower rated 
engines and were never operated as a 
higher rated engine, may request an 
exemption from the higher rated engine 
model category through their cognizant 
FAA principal maintenance inspector, if 
proper documentation is presented. 

One commenter stated that the latest 
definition of a “shop visit” in the “World 
Airline Technical Operations Glossary” 
does not include a gearbox or fuel 
nozzle removal. The commenter 
suggested that PW did not include these 
removals in their risk analysis, and 
requested deletion of the gearbox and 
fuel nozzle requirement from Note (4). 
Two other commenters stated that the 
gearbox and fuel nozzle removals were 
too restrictive. 

The FAA disagrees that gearbox and 
’ fuel nozzle removals were not included 
in the PW risk analysis. Both were 
included in the engineering analysis. PW 
ASB 5676 includes the gearbox, but does 
not specifically reference fuel nozzle 
removal in the definition of a shop visit. 
However, the separation of a major 
engine flange is referenced. Fuel nozzles 
cannot be removed without separating a 
major engine flange. 

Savoia! commenters stated that the 
- NPRM conflicted with the PW ASB 
regarding equivalency of the rear flange 
and case boss inspection methods. 

The Notes provide clarification of the 
various inspection “equivalent means” 
in the AD. - 

One commenter stated that previous 
case shop inspections should be given 
extra credit based on the fact that shop 


inspections per the engine manual are of 
higher quality than the PW ASB 
procedures. The commenter suggested 
that the initial inspection should be 
established at an inspection interval 
that coincides with the longer 
reinspection interval. 

The initial case inspection intervals 
were established to account for missed 
inspections. There is evidence of a case 
that was returned to service with a 
crack that was not detected during the 
shop inspections. The shorter initial 
inspection intervals are designed to 
identify and remove from service that 
population of cases with existing-cracks. 

One commenter stated that the 
inspection requirement at each shop 
visit, regardless of previous inspections, 
was too restrictive in that an inspection 
may have been accomplished in a 
relatively short time before the current 
shop visit. 

The FAA agrees and, based on 
engineering analysis of fracture 
mechanics data, has provided relief for 
the above situation in Note (5) of this 
AD. 
One commenter objected to the 
proposed rule in light of the operator's 
present combustion case maintenance 
program. 

As stated above, the requirements of 
the NPRM were based on an engineering 
analysis to determine the service life of 
the case. The data used during the 
analysis included service history 
provided by the industry which 
indicates that current maintenance 
practices are not adequate to prevent 
case rupture. Operators whose 
maintenance programs are consistent 
with the inspection requirements of this 
AD should experience minimal impact. 

One commenter questioned the 
reliability of the existing and new 
inspection equipment to detect cracks. 

Crack detection capability has been 
satisfactorily demonstrated to the FAA 
and was included in the analysis that 
developed the inspection requirements 
of this AD. The AD contains a reporting 
requirement to determine if further 
action is required. 

One commenter indicated that 
additional guidelines should be 
incorporated into the AD regarding 
owners with no engine records. 

Note (3) of this AD provides 
guidelines for total cycle determination 
for operators with no engine history. 


Conclusion 


The FAA has determined that this 
regulation involves approximately 6,367 
engines at an approximate total cost of 
2.2 million dollars. It has also been 
determined that few, if any, small 
entities within the meaning of the 


19485 


Regulatory Flexibility Act will be 
affected since the rule affects only 
operators using aircraft in which PW 
JT8D engines are installed, none of 
which are believed to be small entities. 
Therefore, I certify that this action (1) is 
not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the final 
evaluation prepared for this action is 
contained in the regulatory docket. A 
copy of it may be obtained by contacting 
the person identified under the caption: 
“FOR FURTHER INFORMATION CONTACT”. 


List of Subjects in 14 CFR Part 39 


Engines, Air transportation, Aircraft, 
Aviation safety, Incorporation by 
reference. 


Adoption of the Amendment 
PART 39—{AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration (FAA) amends Part 39 of 
the Federal Aviation Regulations (FAR) 
as follows: 

1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12; 1983); and 14 CFR 11.89. 


$39.13 [Amended] 


2. By adding to § 39.13 the following 
new airworthiness directive (AD) which 
supersedes AD 86-04-01, Amendment 
39-5236 (51 FR 5311). 


Pratt & Whitney: Applies to Pratt & Whitney 
(PW) JT8D-1, -1A, -1B, -7, -7A, -7B, -9, - 
9A, -11, -15, -15A, -17, -17A, -17R, and - 
17AR turbofan engines. 

Compliance is required as indicated, unless 
already accomplished. 

To prevent combustion chamber outer case 
rupture, inspect combustion chamber outer 
case assembly Part Numbers (P/N) 490547, 
542155, 616315, 728829, 730413, 730414, 767197, 
and 767279, in accordance with PW Alert 
Service Bulletin (ASB) 5676, Revision 1, dated 
September 24, 1986, as follows: 

(a) Inspect combustion chamber outer case 
PS4 boss, drain bosses, and rear flange for 
cracks‘ at each engine shop visit. 

(b) Inspect combustion chamber outer case 
PS4 boss and drain bosses, which have not 
been weld repaired, for cracks in accordance 
with the following schedule: 

(i) PW JT8D-1, -1A, -1B, -7,-7A, and -7B 
engine cases with 24,000 total cycles in 
service (CIS) or more on the effective date of 
this AD; inspect within the next 2,500 CIS, or 
within 6,000 CIS since last inspection (SLI), 
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whichever occurs later. Thereafter, reinspect 
at intervals not to exceed 6,000 CIS SLI. 

(2) PW JT@D-1, -1A, -1B, -7,-7A, and -7B 
engine cases with less than 24,000 total CIS 
on the effective date of this AD; inspect 
before the accumulation of 26,500 total CIS, 
or within 6,000 CIS SLI, whichever occurs 
later. Thereafter, reinspect at intervals not to 

_exceed 6,000 CIS SLI. 

(3) PW JT8D-9, -9A, and -11 engine cases 
with 16,000 total CIS or more on the effective 
date of this AD; inspect within the next 2,500 
CIS, or within 6,000 CIS SLI, whichever 
occurs later. Thereafter, reinspect at intervals 
not to exceed 6,000 CIS SLI. 

(4) PW JT8D-9, -9A, and ~11 engine cases 
with less than 16,000 total CIS on the 
effective date of this AD; inspect before the 
accumulation of 18,500 total CIS, or within 
6,000 CIS SLI, whichever occurs later. 
Thereafter, reinspect at intervals not to 
exceed 6,000 CIS SLI. 

(5) PW JT8D-15 and -15A engine cases 
with 12,000 total CIS or more on the effective 
date of this AD; inspect within the next 1,600 
CIS, or within 4,000 CIS SLI, whichever 
occurs later. Thereafter, reinspect at intervals 
not to exceed 4,000 CIS SLI. 

(6) PW JT8D-15 and -15A engine cases 
with less than 12,000 total CIS on the 
effective date of this AD; inspect before the 
accumulation of 13,600 total CIS,-or within 
4,000 CIS SLI, whichever occurs later. 
Thereafter; reinspect at intervals not to 
exceed 4,000 CIS SLI. 

{7) PW JT8D-17,-17A, -17R, and -17AR 
engine cases’ with 9,600 total CIS.or more on 
the effective date of this AD; inspect within 
the next 1,600 CIS, or within 4,000 CIS SLI, 
whichever occurs later. Thereafter, reinspect 
at intervals not to exceed 4,000 CIS SLI. 

(8) PW JT8D-17, -17A, -17R, and 17AR 
engine cases with less than 9,600 total CIS on 
the effective date of this AD; inspect before 
the accumulation of 11,200 total CIS, or 
within 4,000 CIS SLI, whichever occurs later: 
Thereafter, reinspect at intervals not to 
exceed 4,000 CIS SLL 

(c) Inspect combustion chamber outer case 
PS4 boss and drain bosses, which have been 
weld repaired, for cracks in accordance with 
the following schedule: 

(1) PW JT@D-1, -1A, -1B, -7, -7A, -7B, -9, 
-9A, and -11 engine cases regardless of total 
CIS; inspect within the next 1,500 CIS or 
within 3,500 CIS since weld repair or SLI, 
whichever occurs later. Thereafter, reinspect 
at intervals not to exceed 3,500 CIS SLI. 

(2) PW JT8D-15, -15A, -17A, -17R, and 
17AR engine cases regardless of total CIS; 
inspect within the next 1,000 CIS or within 
2,500 CIS since weld repair or SLI, whichever 
occurs later. Thereafter, reinspect at intervals 
not to exceed 2,500 CIS SLI. 

(d) Inspect combustion chamber outer case 
rear flange for cracks in accordance with the 
following schedule: 

(1) PW JT8D-1, -1A, -1B, -7, -7A, and -7B 
engine cases with 30,000 total CIS or more on 
the effective date of this AD; inspect in 
accordance with Appendix A of PW ASB 
5676, within the next 200 CIS, or within 3,000 
CIS SLI, whichever occurs later. Thereafter, 
reinspect at intervals not to exceed 3,000 CIS 
SLI. As an alternate means of compliance, the 


case may be inspected in accordance with 
Appendix C of PW ASB 5676, and 
reinspection in accordance with Appendix C 
requirements may be accomplished at 
intervals not to exceed 12,000 CIS SLI. 

(2) PW JT8D-1, -1A, -1B, -7,-7A and -7B 
engine cases with less than 30,000 total CIS . 
on the effective date of this AD; inspect in 
accordance with Appendix,A of PW ASB 
5676, before the accumulation of 30,200 total 
CIS, or within 3,000 CIS SLI, whichever 
occurs later. Thereafter, reinspect at intervals 
not to exceed 3,000 CIS SLI. As an alternate 
means of compliance, the case may be 
inspected in accordance with Appendix C of 
PW ASB 5676, and reinspection in 
accordance with Appendix C requirements 
may be accomplished at intervals not to 
exceed 12,000 CIS SLI. 

(3) PW JT8D-9, -9A, and -11 engine cases 
with 25,000 total CIS or more on the effective 
date of this AD; inspect in accordance with 
Appendix A of PW ASB 5676, within the next 
200 CIS, or within the next 2,000 CIS SLI, 
whichever occurs later. Thereafter, reinspect 
at intervals not to exceed 2,000 CIS SLI. As 
an alternate means of compliance, the case 
may be inspected in accordance with 
Appendix C of PW ASB 5676, and 
reinspection in accordance with Appendix C 
requirements may be accomplished at 
intervals not to exceed 12,000 CIS SLL 

(4) PW JT8D-9, -9A and —11 engine cases 
with less than 25,000 total CIS on the 
effective date of this AD; inspect in 
accordance with Appendix A of PW ASB 
5676, before the accumulation of 25,200 total 
CIS, or within 2,000 CIS SLI, whichever 
occurs later. Thereafter, reinspect at intervals 
not to exceed 2,000 CIS SLI. As an alternate 
means of compliance, the case may be 
inspected in accordance with Appendix C of 
PW ASB 5676, and reinspection in 
accordance with Appendix C requirements 
may be accomplished at intervals not to 
exceed 12,000 CIS SLI. 

(5) PW JT8D-15 and =15A engine cases 
with 20,000 total CIS or more on the effective 
date of this AD; inspect in accordance with 
Appendix A of PW ASB 5676, within the next 
200 CIS, or within 1,500 CIS SLI, whichever 
occurs later. Thereafter, reinspect at intervals 
not to exceed 1,500 CIS SLL As an alternate 
means of compliance, the case may be 
inspected in accordance with Appendix C of 
PW ASB 5676, and reinspection in 
accordance with Appendix C requirements 
may be accomplished at intervals not to 
exceed 8,000 CIS SLI. 

(6) PW JT8D-15 and -15A engine cases 
with less than 20,000 total CIS on the 
effective date of this AD; inspect in 
accordance with Appendix A of PW ASB 
5676, before the accumulation of 20,200 total 
CIS, or within 1,500 CIS SLI, whichever 
occurs later. Thereafter, reinspect at intervals 
not to exceed 1,500 CIS SLL As an alternate 
means of compliance, the case may be 
inspected in accordance with Appendix C of 
PW ASB 5676, and reinspection in 
accordance with Appendix C requirements 
may be accomplished at intervals not to 
exceed 8,000 CIS SLL 

(7) PW JT8D-17, -17A, -17R, and -17AR 
engine cases with 20,000 total CIS or more on 
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the effective date of this AD; inspect in 
accordance with Appendix A of PW ASB 
5676, within the next 200 CIS, or within 1,000 
CIS SLI, whichever occurs later. Thereafter, 
reinspect at intervals not to exceed 1,000 CIS 
SLI. As an alternate means of compliance, the 
case may be inspected in accordance with 
Appendix C of PW ‘ASB 5676, and 
reinspection per Appendix C requirements 
may be accomplished at intervals not to 
exceed 8,000 CIS SLI. 

(8) PW JT8D-17, -17A, -17R, and -17AR 
engine cases with less than 20,000 total CIS 
on the effective date of this AD; inspect in 
accordance with Appendix A of PW ASB 
5676, before the accumulation of 20,200 total 
CIS, or within 1,000 CIS SLI, whichever 
occurs later. Thereafter, reinspect at intervals 
not to exceed 1,000 CIS SLI. As an alternate 
means of compliance, the case may be 
inspected in accordance with Appendix C of 
PW ASB 5676, and reinspection in 
accordance with Appendix C requirements 
may be accomplished at intervals not to 
exceed 8,000 CIS SLL 

(e) Inspect cases which have been operated 
in more than one model engine in accordance 
with the criteria for the highest rated model 
engine in which it was operated. 

(f} Remove cracked cases from service 
prior to further flight. 

(g) Report the following information i in 
writing, if a case is found to be cracked, 
within 30 days of the inspection, to the’ 
Manager, Engine Certification Office, Aircraft 
Certification Division, Federal Aviation 
Administration, New England Region, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803; Telex Number 949301 
FAANE BURL. Reporting approved by the 
Office of Management and Budget (OMB) 
under OMB Number 2120-0056: 

(1) Engine serial number (S/N) 

(2) Inspection date 

(3) Case P/N and S/N 

(4) Case total time and cycles (if estimate, so 
note) 

(5) Case time and cycles since last inspection 

(6) Method of inspection used 

(7) Crack location and size 

Notes: (1) Inspection at shop visit of the 
case PS4 and drain boss welds by fluorescent 
penetration or eddy current, in accordance 
with-PW JT8D Engine Manual, P/N 481672, is 
considered an equivalent means of inspection 
to Appendix B of PW ASB 5676. 

(2) Fluorescent penetrant inspection at 
shop visit of the rear flange in accordance 
with the PW JT8D Engine Manual, P/N 
481672, is considered an equivalent means of 
inspection to Appendix C of PW ASB 5676. 

(3) Cases for which the total cycles in 
service cannot be determined from engine 
records or manufacturer's production records 
must be assigned a total cycle count equal to 
the highest cycle engine of that model in the 
owners’ /operators’ fleet. 

(4) Shop visit is defined as the input of an 
engine to a repair shop where the subsequent 
engine maintenance entaiis any of the 
following: 

(a) Separation of a major engine flange 
(lettered or numbered) other than flanges 
mating with major sections of the nacelle or 
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reverser. Separation of flanges purely for 
purposes of shipment, without subsequent 
internal maintenance, is not a “shop visit”. 

(b) Removal of a disk, hub, or spool. 

(c) Removal of the main or angle gearbox. 

(d) Removal of the fuel nozzle. 

(5) Engines inducted into the shop for other 
causes within 1,000 cycles of a previous case 
inspection, do not require reinspection, and 
may continue to complete the appropriate 
reinspection interval. 

(6) If records are not available, a visual 
inspection of the case boss welds in 
accordance with PW ASB 5676, should be 
used to identify previously weld repaired 
cases. 


Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 
21.199 to a base where the AD may be 
accomplished. 


Upon request, an equivalent means of 
compliance with the requirements of this 
AD may be approved by the Manager, 
Engine Certification Office, Aircraft 
Certification Division, Federal Aviation 
Administration, New England Region, 12 
New England Executive Park, 
Burlington, Massachusetts 01803. 


Upon submission of substantiating 
data by an owner or operator through an 
FAA maintenance inspector, the 
Manager Engine Certification Office, 
New England Region, may adjust the 
compliance times specified in this AD. 

PW ASB 5676, Revision 1, dated 
September 24, 1986, identified and 
described in this document, is 
incorporated herein and made a part 
hereof pursuant to 5 U.S.C. 552(a)(1). All 
persons affected by this directive who 
have not already received this document 
from the manufacturer may obtain 
copies upon request to Pratt & Whitney, 
Publication Department, P.O. Box 611, 
Middletown, Connecticut 06457. This 
document also may be examined at the 
Office of the Regional Counsel, Federal 
Aviation Administration, New England 
Region, 12 New England Executive 
Park, Burlington, Massachusetts 01803; 
Rules Docket Number 86-ANE-4, Room 
311, between the hours of 8:00 a.m. and 
4:30 p.m., Monday through Friday, 
except federal holidays. 

This amendment becomes effective on June 
29, 1987. 


This amendment supersedes Amendment 
39-5236 (51 FR 5311), AD 86-04-01. 


Issued in Burlington, Massachusetts, on 
April 24, 1987. 


Clyde DeHart, Jr., 

Acting Director, New England Region. 
[FR Doc. 87-11893 Filed 5-22-87; 8:45 am] 
BILLING CODE 4910-13-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


14 CFR Part 1261 


Processing of Monetary Claims 
(General) 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Final rule. 


SumMMARY: NASA amends 14 CFR Part 


1261 by revising Subpart 1261.4, 
“Collection of Civil Claims of the United 
States Arising Out of the Activities of 
the National Aeronautics and Space 
Administration,” and by adding Subpart 
1261.5, “Administrative Offset,” and 
Subpart 1261.6, “Salary Offset.” The 
regulations reflect changes pursuant to 
the Debt Collection Act of 1982 (Pub. L. 
97-365, enacted October 25, 1982), as 
implemented by the Federal Claims 
Collection Standards issued jointly by 
the General Accounting Office and the 
Department of Justice (4 CFR Parts 101 
through 105), and by the Office of 
Personnel Management (5 CFR Part 550, 
Subpart K, §§ 550.1101 through 550.1107, 
as finalized on May 6, 1986, 51 FR 
16669). 

EFFECTIVE DATE: May 26, 1987. 
Apppress: Office of General Counsel, 
Code G, NASA Headquarters, 
Washington, DC 20546. 

FOR FURTHER INFORMATION CONTACT: 
Sara Najjar, 202-453-2432. 


SUPPLEMENTARY INFORMATION: These 
regulations have been updated to 
comply with the joint regulation of the 
General Accounting Office (GAO) and 
the Department of Justice (DJ), and the 
regulation of the Office of Personnel 
Management (OPM). NASA received no 
comments on its proposed regulations, 
which were published in 50 FR 13228, 
April 3, 1985. With modifications 
reflecting the changes in the OPM 
regulations, the final NASA regulations 
are set forth in this final rule. 

These regulations do not constitute a 
major rule for the purpose of Executive 
Order 12291 (46 FR 13193, February 19, 
1981). 

These regulations will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act 
(Pub. L. 96-354, September 19, 1980; 5 
U.S.C. 601 ef seq.). 


List of Subjects in 14 CFR Part 1261 


Administrative practice and 
procedures, Claims, Debt collections, 
Administrative offset, Government 
employees, Pay administration, Salary 
offset, Wages. 
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PART 1261—PROCESSING OF 
MONETARY CLAIMS (GENERAL) 


For reasons set out in the Preamble, 14 
CFR Part 1261 is amended as follows: 

1. The authority for 14 CFR Part 1261, 
Subparts 1261.4, 1261.5, and 1261.6 reads 
as follows: 

Authority: 42 U.S.C. 2473(c); 31 U.S.C. 3711 
et seg.; 5 U.S.C. 5514; 4 CFR Parts 101-105; 5 
CFR Part 550 Subpart K, §§ 550.1101-550.1107. 


2. Subpart 1261.4 is revised, and 
subparts 1261.5 and 1261.6 are added to 
read as follows: 

Subpart 1261.4—Collection of Civil Claims 
of the United States Arising Out of the 
Activities of the National Aeronautics and 
Space Administration (NASA) 

Sec. 
1261.400 
1261.401 


Scope of subpart. 

Definitions. 

1261.402 Delegation of authority. 

1261.403 Consultation with appropriate 
officials; negotiation. 

1261.404 Services of the Inspector General. 

1261.405 Subdivision of claims not 
authorized; other administrative 
proceedings. 

1261.406 Aggressive collection action; 
documentation. 

1261.407 Demand for payment; limitation 
periods. 

1261.408 Use of consumer reporting agency. 

1261.409 Contracting for collection services. 

1261.410 Suspension or revocation of license 
or eligibility; liquidation of collateral. 

1261.411 Collection in installments. 

1261.412 Interest, penalties, and 
administrative costs. 

1261.413 Analysis of costs; automation; 
prevention of overpayments, 
delinquencies, or defaults. 

1261.414 Compromise of claims. 

1261.415 Execution of releases. 

1261.416 Suspending or terminating 
collection action. 

1261.417 Referral to Department of Justice 
(DJ) or General Accounting Office 
(GAO). 

Subpart 1261.5—Administrative Offset of 

Claims. 


1261.500 Scope of subpart. 

1261.501 Definition. 

1261.502 Notification procedures. 

1261.503 Agency records inspection; hearing 
or review. 

1261.504 Interagency requests. 

1261.505 Multiple debts. 

1261.506 Limitation periods. 

1261.507 Civil Service Retirement and 
Disability Fund. 

1261.508 Offset against a judgment. 


Subpart 1261.6—Collection by Offset from 
indebted Government Employees. 


1261.600 Purpose of subpart. 

1261.601 Scope of subpart. 

1261.602 Definitions. 

1261.603 Procedures for salary offset. 

1261.604 Nonwaiver of rights by involuntary 
setoff. 

1261.605 Refunds. 
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1261.606 Salary offset request by a creditor 
agency other than NASA (the current 
paying agency). 

1261.607. Obtaining the services of a hearing 
official. 


Subpart 1261.4—Collection of Civil 
Claims of the United States Arising 
Out of the Activities of the National 
Aeronautics and Space Administration 
(NASA) 


§ 1261.400 Scope of subpart. 

(a) These regulations do the following: 

(1) Prescribe standards for the 
administrative collection, compromise, 
suspension or termination of collection, 
and referral to the General Accounting 
Office (GAO), and/or to the Department 
of Justice (DJ) for litigation, of civil 
claims as defined by 31 U.S.C. 3701(b), 
arising out of the activities of NASA; 

(2) Designate the responsible NASA 
officials authorized to effect actions 
hereunder; and 

(3) Require compliance with the 
GAO/D] joint regulations at 4 CFR Parts 
101 through 105 and the Office of 
Personnel Management (OPM) 
regulations at 5 CFR Part 550, Subpart K. 

(b) Failure to comply with any 
provision of the GAO/DJ or OPM 
regulations shall not be available as a 
defense to any debtor (4 CFR 101.8). 

(c) These regulations do not include 
any claim based in whole or in part on 
violation of the anti-trust laws; any 
claim as to which there is an indication 
of fraud, the presentation of a false 
claim, or misrepresentation on the part 
of the debtor or any party having an 
interest in the claim; tax claims; or 
Federal interagency claims (4 CFR 
101.3). 


§ 1261.401 Definitions. 

(a) Claim and debt. The terms denote 
a civil claim arising from the activities 
of NASA for an amount of money, or 
return or value of property (see 4 CFR 
101.5), owing to the United States from 
any person, organization, or entity, 
except another Federal agency. The 
words “claim” and “debt” have been 
used interchangeably and are 
considered synonymous. 

(b) Delinquent debt. The debt is 
“delinquent” if it has not been paid by 
the date specified in the initial written 
notification (e.g., § 1261.407) or 
applicable contractual agreement, 
unless other acceptable (to NASA) 
payment arrangements have been made 
by that date, or if, at any time thereafter, 
the debtor fails to satisfy an ebligation 
under the payment agreement. 

(c) Referral for litigation. Referral 
through the NASA installation's legal 
counsel to the Department of Justice 


(Main Justice or the United States 
Attorney, as appropriate) for legal 
proceedings. 


§ 1261.402 Delegation of authority. 


The following NASA officials are 
delegated authority, as qualified by 
§ 1261.403, to take such action as is 
authorized by these regulations to 
collect, compromise, suspend/ terminate 
collection, and upon consultation with 
and through legal counsel, to refer the 
claim (as applicable) to the GAO or 
Department of Justice: 

(a) For field installations, with regard 
to Subpart 1261.4 and Subpart 1261.5: 
The Director of the Installation or a 
designee who reports directly to the 
Installation Director. A copy of such 
designation, if any, shall be sent to the 
Director, Financial Management 
Division, NASA Headquarters. 

(b) For Headquarters, with regard to 
Subpart 1261.4 and Subpart 1261.5: The 
Associate Administrator for 
Management or a designee who reports 
directly to the Associate Administrator 
for Management. A copy of such 
designation, if any, shall be sent to the 
Director, Financial Management 
Division, NASA Headquarters. 

(c) With respect to the analysis 
required by §1261.413: The NASA 
Comptroller or designee. 

(d) NASA wide, with regard to 
Subpart 1261.6: The NASA Comptroller 
or designee. 

(e) NASA wide, for complying with 
pertinent provisions under these 
regulations for agency hearing or review 
(see § 1261.408(b), § 1261.503, and 
§ 1261.603(c)): The NASA General 
Counsel or designee. 


§ 1261.403 Consultation with appropriate 
Officials; negotiation. 


(a) The authority pursuant to 
§ 1261.402 to determine to forego 
collection of interest, to accept payment 
of a claim in installments, or, as to 
claims which do not exceed $20,000, 
exclusive of interest and related 
charges, to compromise a claim or to 
refrain from doing so, or to refrain from, 
suspend or terminate collection action, 
shall be exercised only after 
consultation with legal counsel for the 
particular installation and the following 
NASA officials or designees, who may 
also be requested to negotiate the 
appropriate agreements or arrangements 
with the debtor: 

(1) With respect to claims against 
contractors or grantees arising in 
connection with contracts or grants—the 
contracting officer and the financial 
management officer of the installation 
concerned. 


(2) With respect to claims against 
commercial carriers for loss of or 
damage to NASA freight shipment—the 
cognizant transportation officers or the 
official who determined the amount of 
the claim, as appropriate, and the 
financial management officers of the 
installation concerned. 

(3) With respect to claims against 
employees of NASA incident to their 
employment—the personnel officer and 
the financial management officer of the 
installation concerned. 

(b) The appropriate counsel's office 
shall review and concur in the following: 

(1) All communications to and 
agreements with debtors relating to 
claims collection. 

(2) All determinations to compromise 
a claim, or to suspend or terminate 
collection action. 

(3) All referrals of claims, other than 
referrals to the Department of Justice 
pursuant to § 1261.404(b)(1). 

(4) All documents releasing debtors 
from liability to the United States. 

(5) All other actions relating to the 
collection of a claim which in the 
opinion of the official designated in or 
pursuant to § 1261.402 may affect the 
rights of the United States. 


§ 1261.404 Services of the inspector 
General. 

(a) At the request of an official 
designated in or pursuant to § 1261.402, 
the Office of the Inspector General will, 
where practicable, conduct such 
investigations as may assist in the 
collection, compromise, or referral of 
claims of the United States, including 
investigations to determine the location 
and financial resources of the debtors. 

(b) Any claim which, in the opinion of 
an official designated in or pursuant to 
§ 1261.402 or § 1261.403, may indicate 
fraud, presentation of a false claim, or 
misrepresentation, on the part of the 
debtor or any other party having an 
interest in the claim, shall be referred by 
the designated official to the Inspector 
General (IG), NASA Headquarters, or to 
the nearest office of the NASA IG. After 
an investigation as may be appropriate, 
the IG shall: 

(1) Notice the official, from whom the 
claim was received, of the findings and 
refer the claim to the Department of 
Justice in accordance with the 
provisions of 4 CFR 101.3; or 

(2) If it were found that there is no 
such indication of fraud, the 
presentation of a false claim, or 
misrepresentation, return the claim to 
the official from whom it was received. 
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§ 1261.405 Subdivision of claims not 
authorized; other administrative 
Proceedings. 


(a) Subdivision of claims. Claims may 
not be subdivided to avoid the $20,000 
ceiling, exclusive of interest, penalties, 
and administrative costs, for purposes of 
compromise (§ 1261.414) or suspension 
or termination of collection (§ 1261.416). 
The debtor's liability arising from a 
particular transaction or contract shal! 
be considered a single claim (4 CFR 
101.6). 

(b} Required administrative 

Nothing contained in these 
regulations is intended to require NASA 


regulations (4 CFR 101.7}. 
§ 1261.406 Aggressive collection action; 
documentation. 


(a) NASA shall take aggressive action, 
on a timely basis with effective 
followup, to collect all claims of the 
United States for money or property 
arising out of NASA activities, and to 
cooperate with the other Federal 
agencies in debt collection activities. 

(b) Alt administrative collection 
action shall be documented and the 
bases for compromise, or for termination 
or suspension of collection action, 
should be set out in detail. Such 
documentation, inchiding the Claims 
Collection Litigation Report under 
§ 1261.417{e), should be retained in the 
appropriate claims file. 


§ 1261407 Demand for payment; limitation 
- periods. 


(a) Appropriate written demands shall 
.be made promptly upon a debtor of the 
United States in terms which inform the 
debtor of the consequences of failure to 
cooperate. A total of three progressively 
stronger written demands at not more 
than 30-day intervals will normally be 
made unless a response to the first or 
second demand indicates that a further 
demand would be futile and the debtor's 
response does not require rebuttal. In 
determining the timing of demand 
letters, NASA will give due regard to the 
need to act promptly so that, as a 
general rule, if necessary to refer the 
debt to the Department of Justice for 
litigation, such referral can be made 
within one year of the agency's fina} 
determination of the fact and the 
amount of the debt. When necessary to 
protect the Government's interests (for 
example, to prevent the statute of 
limitations, 28 U.S.C. 2415, from 
expiring), written demand may be 
preceded by other appropriate actions, 
including immediate referral for 
litigation. 


(b} The initial demand letter should 
inform the debtor of: 

(1) The basis for the indebtedness and 
whatever rights the debtor may have to 
seek review within the agency; 

(2) The applicable standards for 
assessing interest, penalties, and 
administrative costs (§ 1261.422); and 

(3) The date by which payment is to 
be made, which normally should be not 
more than 30 days from the date that the 
initial demand letter was mailed or hand 
delivered. The responsible official 
should exercise care to ensure that 
demand letters are mailed or hand 
delivered on the same day that they are 
actually dated. Apart from these 
requirements, there is no prescribed 
format for demand letters. However, as 
appropriate to the circumstances, the 
responsible official may consider 
including, either in the initial demand 
letter or in subsequent letters, such 
items the NASA's willingness to discuss 
alternative methods of payment, or 
intentions with to referral of the 
debt to the Department of Justice for 
litigation. 

(c) NASA should respond promptly to 
communications from the debtor, within 
30 days whenever feasible, and should 
advise debtors who dispute the debt to 
furnish available evidence to support 
their contentions. 

(d) Hf either prior to the initiation of, 
any time during, or after completion of 
the demand cycle, a determination to 
pursue offset is made, then the 
proc specified in Subparts 1261.5 
and 1261.6, as applicable, should be 
followed. The availability of funds for 
offset and NASA's determination to 
pursue it release the agency from the 
necessity of further compliance with 
paragraphs (a), (b), and (c} of this 
section. If the agency has not already 
sent the first demand letter, the agency's 
written notification of its intent to offset 
must give the debtor the opportunity to 
make voluntary payment, a requirement 
which will be satisfied by compliance 
with the notice requirements of 
§ 1261.502 or § 1261.603{a), as 
applicable. 

(e) NASA should undertake personal 
interviews with its debtors whenever 
this is feasible, having regard for the 
amounts involved and the proximity of 
agency representatives to such debtors; 
and may attempt to effect compromise 
of the claim in accordance with 
§ 1261.414. 

(f} When a debtor is employed by the 
Federal government or is a member of 
the military establishment or the Coast 
Guard, and collection by offset cannot 
be accomplished in accordance with 
Subpart 1261.6, the employing agency 
will be contacted for the purpose of 


19489 


arranging with the debtor for payment of 
the indebtedness by allotment or 
otherwise in accordance with section 
206 of Executive Order 11222, May 8, 
1965, 30 FR 6469, which provides that: 
“An employee is expected to meet all 
just financial obligations, especially 
those—such as Federal, State, or local 
taxes—which are imposed by law” (4 
CFR 102.81}. 


$1261.408 Use of consumer reporting 
agency. 

(a} The term “consumer reporting 
agency” has the meaning provided in the 
Federal Claims Collection Act of 1966, 
as amended (31 U.S.C. 3701({a)(3)): 

(2} A consumer reporting agency as 
that term is defined in section 603(f) of 
the Fair Credit Reporting Act (15 U.S.C. 
166taff); or 

(2) A person that, for money or on a 
cooperative basis, regularly— 

(i) Gets information on consumers to 
give the information to a consumer 
reporting agency; or 

(ii) Serves as a marketing agent under 
an arrangement allowing a third party to 
get the information from a consumer 
reporting agency. 

(b) NASA Headquarters Financial 
Management Division, shall be the focal 
contact between NASA and consumer 
reporting agencies. The following 
procedures shall apply when such 
agencies are employed by NASA: 

(1} After the appropriate notice 
pursuant to 5 U.S.C. 552a(e){4) has been 
published, NASA may disclose, in 
accordance with 5 U.S.C. 552a(b)(12), 
information about a debtor to a 
consumer reporting agency. Such 
information may i 

(i) That a claim has been determined 
to be valid and is overdue (including 
violation by debtor of a repayment plan 
or other claim settlement agreement); 

(ii) The name, address, taxpayer 
identification number, and any other 
information necessary to establish the 
identity of the individual responsible for 
the claim; 

(iii) Amount, status, and history of the 
claim; 

{iv) Program or pertinent activity 
under which the claim arose. 

(2} Before disclosing the information 
specified in paragraph (b){1) of this 
section, NASA shall comply with 31 
U.S.C. 3711(f} by: 

(i) Taking reasonable action to locate 
the individual if a current address is not 
available; 

(ii) If a current address is available, 
noticing the individual by certified mail, 
return receipt requested, that: The 
designated NASA official has reviewed 
the claim and determined that it is valid 
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and overdue; within not less than 60 
days after sending this notice, NASA 
intends to disclose to a consumer 
reporting agency the specific 
information to be disclosed under 
paragraph (b)(1) of this section; the 
individual may request a complete 
explanation of the claim, dispute the 
information in the records of NASA 
about the claim, and file for an 
administrative review or repeal of the 
claim or for reconsideration of the initial 
decision on the claim. 

(3) If an administrative review or 
reconsideration is requested, the 
responsible official or designee shall 
refer the request to the appropriate 
NASA legal counsel for an impartial 
review and determination by counsel or 
designee based on the entire written 
record. If the reviewer cannot resolve 
the question of indebtedness based upon 
the available documentary evidence, 
verified written statements by the 
debtor or the responsible official may be 
requested on any pertinent matter not 
addressed by the available record. 

(c) If the information is to be 
submitted to a consumer reporting 
agency, the responsible official shall 
obtain a verified statement from such 
agency which gives satisfactory 
assurances that the particular agency is 
complying with all laws of the United 
States related to providing consumer 
credit information; and thereafter ensure 
that the consumer reporting agency is 
promptly informed of any substantial 
change in the condition or amount of the 
claim, or, on request of such agency, 
promptly verify or correct information 
about the claim. 


§ 1261.409 Contracting for collection 
services. 

(a) When NASA determines that there 
is a need to contract for collection 
services, the following conditions must 
attach: 

(1) The authority to resolve disputes, 
compromise claims, suspend or 
terminate collection action, and refer the 
matter for litigation must be retained by 
NASA. 

(2) The contractor shall be subject to 
the Privacy Act of 1974, as amended, to 
the extent specified in 5 U.S.C. 552a(m), 
and to applicable Federal and State 
laws and regulations pertaining to debt 
collection practices—for example, the 
Fair Debt Collection Practices Act (15 
U.S.C. 1692), and 26 U.S.C. 6103(p)(4) 
and applicable regulations of the 
Internal Revenue Service; 

(3) The contractor must be required to 
account strictly for all amounts 
collected; and 

(4) The contractor must agree to 
provide any data contained in its files 


relating to collection actions and related 
reports, current address of debtor, and 
reasonably current credit information 
upon returning an account to NASA for 
subsequent referral to the Department of 
Justice for litigation. 

(b) Funding of collection service 
contracts: 

(1) NASA may fund a collection 
service contract on a fixed-fee basis— 
that is, payment of a fixed fee 
determined without regard to the 
amount actually collected under the 
contract. However, such contract may 
be entered into only if and to the extent 
provided in the appropriation act or 
other legislation, except that this 
requirement does not apply to the use of 
a revolving fund authorized by statute. 
Accordingly, payment of the fixed-fee 
must be charged to available agency 
appropriations. See 4 CFR 102.6(b) (1) 
and (3). 

(2) NASA may also fund a collection 
service contract on a contingent-fee 
basis—that is, by including a provision 
in the contract permitting the contractor 
to deduct its fee from amounts collected 
under the contract. The fee should be 
based on a percentage of the amount 
collected, consistent with prevailing 
commercial practice. See 4 CFR 
102.6(b)(2). 

(3) Except as authorized under 
paragraph (b)(2) of this section, or 
unless otherwise specifically provided 
by law, NASA must deposit all amounts 
recovered under collection service 
contracts (or by NASA employees on 
behalf of the agency) in the Treasury 
Department as miscellaneous receipts 
pursuant to 31 U.S.C. 3302. See 4 CFR 
102.6(b)(4). 


§ 1261.410 Suspension or revocation of 
license or eligibility; liquidation of 
collateral. 

(a) In seeking the collection of 
statutory penalties, forfeitures, or debts 
provided for as an enforcement aid or 
for compelling compliance, NASA will 
give serious consideration to the 
suspension or revocation of licenses or 
other privileges for any inexcusable, 
prolonged, or repeated failure of a 
debtor to pay such a claim. In the case 
of a contractor under 48 CFR Chapter 18, 
NASA will comply with the debarment, 
suspension, and ineligibility 
requirements of the NASA Federal 
Acquisition Regulation Supplement 
(NASA/FAR Supplement) at 48 CFR 
1809.4. Likewise, in making, 
guaranteeing, insuring, acquiring, or 
participating in loans, NASA will give 
serious consideration to suspending or 
disqualifying any lender, contractor, 
broker, borrower, or other debtor from 
doing further business with it or 
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engaging in programs sponsored by it if 
such a debtor fails to pay its debts to the 
Government within a reasonable time. 
The failure of any surety to honor its 
obligations in accordance with 31 U.S.C. 
9305 must be reported to the Treasury 
Department at once. Notification that a 
surety’s certificate of authority to do 
business with the Federal Government 
has been revoked or forfeited by the 
Treasury Department will be forwarded 
by that Department to all interested 
agencies. 

(b) If NASA is holding security or 
collateral which may be liquidaied and 
the proceeds applied on debts due it 
through the exercise of a power of sale 
in the security instrument or a 
nonjudicial foreclosure, it should do so 
by such procedures if the debtor fails to 
pay the debt within a reasonable time 
after demand, unless the cost of 
disposing of the collateral will be 
disproportionate to its value or special 
circumstances require judicial 
foreclosure. NASA will provide the 
debtor with reasonable notice of the 
sale, an accounting of any surplus 
proceeds, and any other procedures 
required by applicable contract or law. 
Collection from other sources, including 
liquidation of security or collateral, is 
not a prerequisite to requiring payment 
by a surety or insurance concern unless 
such action is expressly required by 
statute or contract. 


§ 1261.411 Collection in installments. 


(a) Whenever feasible, and except as 
otherwise provided by law, debts owed 
to the United States, together with 
interest penalties, and administrative 
costs as required by § 1261.412, should 
be collected in full in one lump sum. 
This is true whether the debt is being 
collected by administrative offset or by 
another method, including voluntary 
payment. However, if the debtor is 
financially unable to pay the 
indebtedness in one lump sum, payment 
may be accepted in regular installments. 
Debtors who represent that they are 
unable to pay the debt in one lump sum 
must submit financial statements. If 
NASA agrees to accept payment in 
regular installments, it will obtain a 
legally enforceable written agreement 
from the debtor which specifies all of 
the terms of the arrangement and which 
contains a provision accelerating the 
debt in the event the debtor defaults. 
The size and frequency of installment 
payments should bear a reasonable 
relation to the size of the debt and the 
debtor's ability to pay. If possible, the 
installment payments should be 
sufficient in size and frequency to 
liquidate the Government's claim in not 
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more than 3 years. Installment payments 
of less than $50 per month should be 


judgment note, comparable to the 

Department of Justice Form USA-70a, 

should be obtained from a debtor when 
deferred 


notes may be sought when an unsecured 
obligation of a lesser amount is 
involved. When attempting to obtain 
confess-judgment notes, the debtor 


demonstrate that the debtor has signed 
the note knowingly and voluntarily. 
Security for deferred payments other 
than a confess-judgment note may be 
accepted in appropriate cases. NASA, at 
its option, may accept installment 
payments notwithstanding the refusal of 
a debtor to execute a confess-judgment 
note or to give other security. 

(b) If the debtor owes more than one 
debt and designates how a voluntary 
installment payment is to be applied as 
among those debts, that designation 
must be followed. If the debtor does not 
designate the application of the 
payment, agencies should apply 
payments to the various debts in 
accordance with the best interests of the 
United States, as determined by the 
facts and circumstances of the particular 
case, paying special attention to 
applicable statutes of limitations. 


§ 1261.412 Interest, penaities, and 
administrative costs. 


(a) Pursuant to 31 U.S.C. 3717, NASA 
shall assess interest, penalties, and 
administrative costs on debts owed to 
the United States. Before assessing 
these charges, NASA must mail or hand 
deliver a written notice to the debtor 
explaining the requirements concerning 
the charges (see § 1261.407(b)). 

(b) Interest shall accrue from the date 
on which notice of the debt and the 
interest requirements is first mailed or 
hand delivered to the debtor (on or after 
Cctober 25, 1982), using the most current 
address that is available to the agency. 
If an “advance billing” procedure is 
used—that is, a bill is mailed before the 
debt is actually owed—it can include 
the required interest notification in the 
advance billing, but interest may not 
start to accrue before the debt is 
actually owed. Designated officials 
should exercise care to ensure that the 
notices required by this section are 
dated and mailed or hand delivered on 
the same day. 


(c) The rate of interest assessed shall 
ee eee 
to the United States Treasury {i.e., the 
Treasury tax and loan account = as 
prescribed and published by th 
Soctetary of the Treasei'y i the Federal 
Register and the Treasury Fiscal 
Requirements Manual Bulletins annually 
or quarterly, in accordance with 31 
U.S.C. 3717. NASA may assess a higher 
rate of interest if it reasonably 
determines that a higher rate is 
necessary to protect the interests of the 
United States. The rate of interest, as 
initially assessed, remain fixed for 
the duration of the indebtedness, except 
that where a debtor has defaulted on a 
repayment agreement and seeks to enter 
into a new agreement, NASA may set a 
new interest rate which reflects the 
current value of funds to the Treasury 
Department at the time the new 
agreement is executed. Interest should 
not be assessed on interest, penalties, or 
administrative costs required by this 
section. However, if the debtor defaults 
on a previous repayment agreement, 
charges which accrued but were not 
collected under the defaulted agreement 
shall be added to the principal to be 
paid under a new repayment agreement. 

(d) NASA shall assess against a 
debtor charges to cover administrative 
costs incurred as a result of a delinquent 
debt—that is, the additional costs 
incurred in processing and handling the 
debt because it became delinquent as 
defined in § 1261.401(b). Calculations of 
administrative costs should be based 
upon actual costs incurred or upon cost 
analyses establishing an average of 
actual additional costs incurred by the 
agency in processing and handling 
claims against other debtors in similar 
stages of delinquency. Administrative 
costs may include costs incurred in 
obtaining a credit report or in using a 
private debt collector, to the extent they 
are attributable to delinquency. 

(e) NASA shall assess a penalty 
charge, not to exceed 6 percent a year, 
on any portion of a debt that is 
delinquent as defined in § 1261.401(b) 
for more than 90 days. This charge need 
not be calculated until the 91st day of 
delinquency, but shall accrue from the 
date that the debt became delinquent. 

(f) When a debt is paid in partial or 
installment payments, amounts received 
by the agency shall be applied first to 
outstanding penalty and administrative 
cost charges, second to accrued interest, 
and third to outstanding principal. 

(g) NASA must waive the collection of 
interest on the debt or any portion of the 
debt which is paid within 30 days after 
the date on which interest began to 
accrue. NASA may extend this 30-day 
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period, on a case-by-case basis, if it 
reasonably determines that such action 
is appropriate. Also, NASA may waive, 
in whole or in part, the collection of 
interest, penalties, and/or 
administrative costs {assessed under 
this section) under the criteria specified 
in § 1261.414 relating to the compromise 
of claims (without regard to the amount 
of the debt), or if NASA determines that 
collection of these charges would be 
against equity and good conscience or 
not in the best interests of the United 
States. See 4 CFR 101.13{g). Such 
optional waivers should be handled on a 
case-by-case basis, in consultation with 
officials designated under § 1261.403. 
Examples of situations in which NASA 
may consider waiving interest and other 
related charges are: 

(1) Pending consideration of a request 
for reconsideration or administrative 
review; 

(2) Acceptance of an instaliment plan 
or other compromise agreement, where 
there is no indication of lack of good 
faith on the part of the debtor in not 
repaying the debt, and the debtor has 
provided substantiating information of 
inability to pay or other unavoidable 
hardship which reasonably prevented 
the debt from being repaid. 

(h} Where a mandatory waiver or 
review statute applies, interest and 
related charges may not be assessed for 
those periods during which collection 
action must be suspended under 
§ 1261.416({c){3). 

(i) Exemptions. (1) The provisions of 
31 U.S.C. 3717 do not apply: 

(i) To debts awed by any State or 
local government; 

(ii) To debts arising under contracts 
which were executed prior to, and were 
in effect on {i.e., were not completed as 
of) October 25, 1982; 

{iii} To debts where an applicable 
statute, regulation required by statute, 
loan agreement, or contract either 
prohibits such charges or explicitly fixes 
the charges that apply to the debts 
involved; or 

(iv) Debts arising under the Social 
Security Act, the Internal Revenue Code 
of 1954, or the tariff laws of the United 
States. 

(2) NASA may, however, assess 
interest and related charges on debts 
which are not subject to 31 U.S.C. 3717 
to the extent authorized under the 
common law or other applicable 
statutory authority. 


§ 1261.413 Analysis of costs; automation; 
prevention of overpayments, 
delinquencies, or defaults. 

The Office of the NASA Comptroller 


will: 
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(a) Issue internal procedures to 
provide for periodic comparison of costs 
incurred and amounts collected. Data on 
costs and corresponding recovery rates 
for debts of different types and in 
various dollar ranges should be used to 
compare the cost effectiveness of 
alternative collection techniques, 
establish guidelines with respect to 
points at which costs of further 
collection efforts are likely to exceed 
recoveries, and assist in evaluating 
offers in compromise. 

(b) Consider the need, feasibility, and 
cost effectiveness of automated debt 
collection operation. 

(c) Establish internal controls to 
identify causes, if any, of overpayments, 
delinquencies, and defaults, and 
establish procedures for corrective 
actions as needs dictate. 


§ 1261.414 Compromise of claims. 

(a) Designated NASA officials {see 
§ 1261.402 and § 1261.403) may 
compromise claims for money or 
property arising out of the activities of 
the agency where the claim, exclusive of 
interest, penalties, and administrative 
costs, does not exceed $20,000, prior to 
the referral of such claims to the 
General Accounting Office, or to the 
Department of Justice for litigation, The 
Comptroller General may exercise such 
compromise authority with respect to 
claims referred to the General 
Accounting Office (GAO) prior to their 
further referral for litigation. Only the 
Comptroller General may effect the 
compromise of a claim that arises out of 
an exception made by the GAO in the 
account of an accountable officer, 
including a claim against the payee, 
prior to its referral by the GAO for 
litigation. 

(b) When the claim, exclusive of 
interest, penalties, and administrative 
costs, exceeds $20,000, the authority to 
accept the compromise rests solely with 
the Department of Justice. NASA should 
evaluate the offer, using the factors set 
forth in paragraphs (c) through (f) of this 
section, and may recommend 
compromise for reasons under one, or 
more than one, of those paragraphs. If 
NASA then wishes to accept the 
compromise, it must refer the matter to 
the Department of Justice, using the 
Claims Collection Litigation Report. See 
§ 1261.417(e) or 4 CFR 105.2(b). Claims 
for which the gross amount is over 
$200,000 shall be referred to the 
Commercial Litigation Branch, Civil 
Division, Department of Justice, 
Washington, DC 20530. Claims for which 
the gross original amount is $200,000 or 
less shall be referred to the United 
States Attorney in whose judicial 
district the debtor can be found. The 


referral should specify the reasons for 
the agency’s recommendation. If NASA 
has a debtor's firm written offer of 
compromise which is substantial in 
amount and the agency is uncertain as 
to whether the offer should be accepted, 
it may refer the offer, the supporting 
data, and particulars concerning the 
claim to the General Accounting Office 
or to the Department of Justice. The 
General Accounting Office or the 
Department of Justice may act upon 
such an offer or return it to the agency 
with instructions or advice. If NASA 
wishes to reject the compromise, GAO 
or Department of Justice approval is not 
required. 

(c) A claim may be compromised 
pursuant to this section if NASA cannot 
collect the full amount because of the 
debtor's inability to pay the full amount 
within a reasonable time, or the refusal 
of the debtor to pay the claim in full and 
the Government's inability to enforce 
collection in full within a reasonable 
time by enforced collection proceedings. 
In determining the debtor's inability or 
refusal to pay, the following factors, 
among others, may be considered: 

(1) Age and health of the debtor; 

(2) Present and potential income; 

(3) Inheritance prospects; 

(4) The possibility that assets have 
been concealed or improperly 
transferred by the debtor; 

(5) The availability of assets or 
income which may be realized by 
enforced collection proceedings; and 

(6) The applicable exemptions 
available to the debtor under State and 
Federal law in determining the 
Government's ability to enforce 
collection. Uncertainty as to the price 
which collateral or other property will 
bring at forced sale may properly be 
considered in determining the 
Government's ability to enforce 
collection. The compromise should be 
for an amount which bears a reasonable 
relation to the amount which can be 
recovered by enforced collection 
procedures, having regard for the 
exemptions available to the debtor and 
the time which collection will take. 

(d) A claim may be compromised if 
there is a real doubt concerning the 
Government's ability to prove its case in 
court for the full amount claimed, either 
because of the legal issues involved or a 
bona fide dispute as to the facts. The 
amount accepted in compromise in such 
cases should fairly reflect the 
probability of prevailing on the legal 
question involved, the probabilities with 
respect to full or partial recovery of a 
judgment, paying due regard to the 
availability of witnesses and other 
evidentiary support for the Government 
claim, and related pragmatic 
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considerations. In determining the 
litigative risks involved, proportionate 
weight should be given to the probable 
amount of court costs and attorney fees 
pursuant to the Equal Access to Justice 
Act which may be assessed against the 
Government if it is unsuccessful in 
litigation. See 28 U.S.C. 2412. 

(e) A claim may be compromised if 
the cost of collecting the claim does not 
justify the enforced collection of the full 
amount. The amount accepted in 
compromise in such cases may reflect 
an appropriate discount for the 
administrative and litigative costs of 
collection, paying heed -to the time 
which it will take to effect collection. 
Costs of collecting may be a substantial 
factor in the settlement of small claims, 
but normally will not carry great weight 
in the settlement of large claims. In 
determining whether the cost of 
collecting justifies enforced collection of 
the full amount, it is legitimate to 
consider the positive effect that 
enforced collection of some claims may 
have on the collection of other claims. 
Since debtors are more likely to pay 
when first requested to do so if an 
agency has a policy of vigorous 
collection of all claims, the fact that the 
cost of collection of any one claim may 
exceed the amount of the claim does not 
necessarily mean that the claim should 
be compromised. The practical benefits 
of vigorous collection of a small claim 
may include a demonstration to other 
debtors that resistance to payment is 
not likely to succeed. 

(f} Enforcement policy. Statutory 
penalties, forfeitures, or debts 
established as an aid to enforcement 
and to compel compliance may be 
compromised pursuant to this part if the 
agency’s enforcement policy in terms of 
deterrence and securing compliance, 
both present and future, will be 
adequately served by acceptance of the 
sum to be agreed upon. Mere accidental 
or technical violations may be dealt 
with less severely than willful and 
substantial violations. 

(g) Compromises payable in 
installments are to be discouraged. 
However, if payment of a compromise 
by installments is necessary, a legally 
enforceable agreement for the 
reinstatement of the prior indebtedness 
less sums paid thereon and acceleration 
of the balance due upon default in the 
payment of any installment should be 
obtained, together with security in the 
manner set forth in § 1261.411, in every 
case in which this is possible. 

(h) If the agency's files do not contain 
reasonably up-to-date credit information 
as a basis for assessing a compromise 
proposal, such information may be 
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obtained from the individual debtor by 
obtaining a statement executed under 
penalty of perjury showing the debtor's 
assets and liabilities, income, and 
expenses. Forms such as Department of 
Justice Form OBD-500 or OBD-500B 
may be used for this purpose. Similar 
data may be obtained from corporate 
debtors using a form such as 
Department of Justice Form OBD-500C 
or by resort to balance shee‘s and such 
additional data as seems required. 
Samples of the Department of Justice 
forms are available from the Office of 
the NASA General Counsel. Neither a 
percentage of a debtor's profits nor 
stock in a debtor corporation will be 
accepted in compromise of a claim. In 
negotiating a compromise with a 
business concern, consideration should 
be given to requiring a waiver of the tax- 
loss-carry-back rights of the debtor. 

(i) Joint and several liability. When 
two or more debtors are jointly and 
severally liable, collection action will 
not be withheld against one such debtor 
until the other or others pay their 
proportionate shares. NASA will not 
attempt to allocate the burden of paying 
such claims as between the debtors but 
will proceed to liquidate the 
indebtedness as quickly as possible. 
Care should be taken that a compromise 
agreement with one such debtor does 
not release the agency’s claim against. 
the remaining debtors. The amount of a 
compromise with one such debtor shall 
not be considered a precedent or as 
morally binding in determining the 
amount which will be required from 
other debtors jointly and severally liable 
on the claim. 


§ 1261.415 Execution of releases. 

Upon receipt of full payment of a 
claim, or the amount in compromise of a 
claim as determined pursuant to 
§ 1261.414, the official designated in 
§ 1261.402 will prepare and execute, on 
behalf of the United States, an 
appropriate release, which shail include 
the provision that it shall be void if 
procured by fraud, misrepresentation, 
the presentation of a false claim, or 
mutual mistake of fact. 


§ 1261.416 Suspending or terminating 
collection action. 


(a) The standards set forth in this 
section apply to the suspension or 
termination of collection action pursuant 
to 31 U.S.C. 3711(a)(3) on claims which 
do not exceed $20,000, exclusive of 
interest, penalties, and administrative 
costs, after deducting the amount of 
partial payments or collections, if any. 
NASA may suspend or terminate 
collection action under this part with 
respect to claims for money or property 
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arising out of activities of the agency, 
prior to the referral of such claims to the 
General Accounting Office or to the 
Department of Justice for litigation. The 
Comptroller General (or designee) may 
exercise such authority with respect to 
claims referred to the General 
Accounting Office prior to their further 
referral for litigation. 

(b) If, after deducting the amount of 
partial payments or collections, if any, a 
claim exceeds $20,000, exclusive of 
interest, penalties, and administrative 
costs, the authority to suspend or 
terminate rests solely with the 
Department of Justice. If the designated 
official believes suspension or 
termination may be appropriate, the 
matter should be evaluated using the 
factors set forth in paragraphs (c) and 
(d) of this section. If the agency 
concludes that suspension or 
termination is appropriate, it must refer 
the matter, with its reasons for the 
recommendation, to the Department of 
Justice, using the Claims Collection 
Litigation Report. See § 1261.417(e) or 4 
CFR 105.2(b). If NASA decides not to 
suspend or terminate collection action 
on the claim, Department of Justice 
approval is not required; or if it 
determines that its claim is plainly 
erroneous or clearly without legal merit, 
it may terminate collection action 
regardless of the amount involved, 
without the need for Department of 
Justice concurrence. 

(c) Suspension of collection activity— 
(1) Inability to locate debtor. Collection 
action may be suspended temporarily on 
a claim when the debtor cannot be 
located after diligent effort and there is 
reason to believe that future collection 
action may be sufficiently productive to 
justify periodic review and action on the 
claim, with due consideration for the 
size and amount which may be realized 
thereon. The following sources may be 
of assistance in locating missing 
debtors: Telephone directories; city 
directories; postmasters; drivers’ license 
records; automobile title and 
registration records; state and local 
government agencies; the Internal 
Revenue Service (see 4 CFR 102.18); 
other Federal agencies; employers, 
relatives, friends; credit agency skip 
locate reports, and credit bureaus. 
Suspension as to a particular debtor 
should not defer the early liquidation cf 
security for the debt. Every reasonable 
effort should be made to locate missing 
debtors sufficiently in advance of the 
bar of the applicable statute of 
limitations, such as 28 U.S.C. 2415, to 
permit the timely filing of suit if such 
action is warranted. If the missing 
debtor has signed a confess-judgment 
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note and is in default, referral of the 
note for the entry of judgment should 
not be delayed because of the debtor's 
missing status. 

(2) Financial condition of debtor. 
Collection action may also be 
suspended temporarily on a claim when 
the debtor owns no substantial equity in 
realty or personal property and is 
unable to make payments on the 
Government's claim or effect a 
compromise at the time, but the debtor's 
future prospects justify retention of the 
claim for periodic review and action, 
and: 

(i) The applicable statute of 
limitations has been tolled or started 
running anew; or 

(ii) Future collection can be effected 
by offset, notwithstanding the statute of 
limitations, with due regard to the 10- 
year limitation prescribed by 31 U.S.C. 
3716(c)(1); or 

(iii) The debtor agrees to pay interest 
on the amount of the debt on which 
collection action will be temporarily 
suspended, and such temporary 
suspension is likely to enhance the 
debtor's ability to fully pay the principle 
amount of the debt with interest at a 
later date. 

(3) Request for waiver or 
administrative review. If the statute 
under which waiver cr administrative 
review is sought is “mandatory,” that is, 
if it prohibits the agency from collecting 
the debt prior to the agency's 
consideration of the request for waiver 
or review (see Califano v. Yamasaki, 
422 U.S. 682 (1979)), then collection 
action must be suspended until either: 
The agency has considered the request 
for waiver/review; or the applicable 
time limit for making the waiver/review 
request, as prescribed in a written 
notice, has expired and the debtor, upon 
notice, has not made such a request. If 
the applicable waiver/review statute is 
“permissive,” that is, if it does not 
require all requests for waiver/review to 
be considered, and if it does not prohibit 
collection action pending consideration 
of a waiver/request (for example, 5 
U.S.C. 5584), collection action may be 
suspended pending:agency action on a 
waiver/review request based upon 
appropriate consideration, on a case-by- 
case basis, as to whether: 

(i) There is a reasonable possibility 
that waiver will be granted or that the 
debt (in whole or in part) will be found 
not owing from the debtor; 

(ii) The Government's interests would 
be protected, if suspension were 
granted, by reasonable assurance that 
the debt could be recovered if the debtor 
does not prevail; and 
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(iii) Collection of the debt will cause 
undue hardship. 

(4) If the applicable statutes and 
regulations would not authorize refund 
by the agency to the debtor of amounts 
collected prior to agency consideration 
of the debtor’s waiver/review request 
(in the event the agency acts favorably 
on it), collection action should ordinarily 
be suspended, without regard to the 
factors specified for permissive waivers, 
unless it appears clear, based on the 
request and the surrounding 
circumstances, that the request is 
frivolous and was made primarily to 
delay collection. See 4 CFR 104.2. 

(d) Termination of collection activity. 
Collection activity may be terminated 
and NASA may close its file on the 
claim based on the following: 

(1) Inability to collect any substantial 
amount. Collection action may be 
terminated on a claim when it becomes 
clear that the Government cannot 
collect or enforce collection of any 
significant sum from the debtor, having 
due regard for the judicial remedies 
available to the Government, the 
debtor's future financial prospects, and 
the exemptions available to the debtor 
under State and Federal law. In 
determining the debtor's inability to pay, 
the following factors, among others, may 
be considered: Age and health of the 
debtor; present and potential income; 
inheritance prospects; the possibility 
that assets have been concealed or 
improperly transferred by the debtor; 
the availability of assets or income 
which may be realized by enforced 
collection proceedings. 

(2) Inability to locate debtor. 
Collection action may be terminated on 
a claim when the debtor cannot be 
located, and either: 

(i) There is no security remaining to 
be liquidated; or 

(ii) The applicable statute of 
limitations has run and the prospects of 
collecting by offset, notwithstanding the 
bar of the statute of limitations, are too 
remote to justify retention of the claim. 

(3) Cost will exceed recovery. 
Collection action may be terminated on 
a claim when it is likely that the cost of 
further collection action will exceed tiie 
amount recoverable thereby. 

(4) Claim legally without merit. 
Collection action should be terminated 
immediately on a claim whenever it is 
determined that the claim is legally 
without merit. 

(5) Claim cannot be substantiated by 
evidence. Collection action should be 
terminated when it is determined that 
the evidence necessary to prove the 
claim cannot be produced or the 
necessary witnesses are unavailable 


and efforts to reduce voluntary payment 
are unavailing. 

(e) Transfer of claim. When NASA 
has doubt as to whether collection 
action should be suspended or 
terminated on a claim, it may refer the 
claim to the General Accounting Office 
for advice. When a significant 
enforcement policy is involved in 
reducing a statutory penalty or forfeiture 
to judgment, or recovery of a judgment 
is a prerequisite to the imposition of 
administrative sanctions, such as the 
suspension or revocation of a license or 
the privilege of participating in a 
Government sponsored program, NASA 
may refer such a claim for litigation 
even though termination of collection 
activity might otherwise be given 
consideration under paragraphs (d)(1) 
and (2) of this section. Claims on which 
NASA holds a judgment by assignment 
or otherwise will be referred to the 
Department of Justice for further action 
if renewal of the judgment lien or 
enforced collection proceedings are 
justified under the criteria discussed in 
this section. 


§ 1261.417 Referral to Department of 


(a) Prompt referral. Except as 
provided in paragraphs (b) and (c) of 
this section, claims on which aggressive 
collection action has been taken in 
accordance with § 1261.406 and which 
cannot be compromised, or on which 
collection action cannot be suspended 
or terminated, in accordance with 
§ 1261.414 and § 1261.416, shall be 
promptly referred to the Department of 
Justice for litigation. 

(1) Claims for which the gross original 
amount is over $200,000 shall be referred 
to the Commercial Litigation Branch, 
Civil Division, Department of Justice, 
Washington, DC 20530. 

(2) Claims for which the gross original 
amount is $200,000 or less shall be 
referred to the United States Attorney in 
whose judicial district the debtor can be 
found. Referrals should be made as 
early as possible, consistent with 
aggressive agency collection action and 
the observance of the regulations 
contained in this subpart, and in any 
event, well within the period for 
bringing a timely suit against the debtor. 
Ordinarily, referrals should be made 
within | year of the agency's final 
determination of the fact and the 
amount of the debt. 

(3) Minimum amount. NASA is not to 
refer claims of less than $600, exclusive 
of interest, penalties, and administrative 
costs, for litigation unless: 

(i) Referral is important to a 
significant enforcement policy; or 
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(ii) The debtor not only has the clear 
ability to pay the claim but the 
Government can effectively enforce 
payment, having due regard for the 
exemptions available to the debtor 
under State ard Federal law and the 
judicial remedies available to the 
Government. 

(b) Claims arising from audit 
exceptions taken by the GAO to 
payments made by agencies must be 
referred to the GAO for review and 
approval prior to referral to the 
Department of Justice for litigation, 
unless NASA has been granted an 
exception by the GAO. Referrals shall 
comply with instructions, including 
monetary limitations, contained in the 
GAO Policy and Procedures Manual for 
Guidance to Federal Agencies and 
paragraphs (e) and (f) of this section. 

(c) When the merits of the claim, the 
amount owed on the claim, or the 
propriety of acceptance of a proposed 
compromise, suspension, or termination 
are in doubt, the designated official 
should refer the matter to the General 
Accounting Office for resolution and 
instructions prior to proceeding with 
collection action and/or referral to the 
Department of Justice for litigation. 

(d) Once a claim has been referred to 
GAO or to the Department of Justice 
pursuant to this section, NASA shall 
refrain from having any contact with the 
debtor about the pending claim and 
shall direct the debtor to GAO or to the 
DJ, as appropriate, when questions 
concerning the claim are raised by the 
debtor. GAO or the DJ, as appropriate, 
shall be immediately notified by NASA 
of any payments which are received 
from the debtor subsequent to referral of 
a claim under this section. 

(e) Claims Collection Litigation 
Report (CCLR). Unless an exception has 
been granted by the Department of 
Justice in consultation with the General 
Accounting Office, the Claims Collection 
Litigation Report (CCLR), which was 
officially implemented by NASA, 
effective March 1, 1983, shall be used 
with all referrals of administratively 
uncollectible claims. As required by the 
CCLR, the following information must be 
included: 

(1) Report of prior collection actions. 
A checklist or brief summary of the 
actions previously taken to collect or 
compromise the claim. If any of the 
administrative collection actions have 
been omitted, the reason for their 
omission must be provided. GAO, the 
United States Attorney, or the Civil 
Division of the Department of Justice 
may return claims at their option when 
there is insufficient justification for the 
omission of one or more of the 
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administrative collection actions 
enumerated in this subpart (see 4 CFR 
Part 102). 

(2) Current address of debtor. The 
current address of the debtor, or the 
name and address of the agent for a 
corporation upon whom service may be 
made. Reasonable and appropriate steps 
will be taken to locate missing parties in 
all cases. Referrals to the Department of 
Justice for the commencement of 
foreclosure of other proceedings, in 
which the current address of any party 
is unknown, will be accompanied by a 
listing of the prior known addresses of 
such party and a statement of the steps 
taken to locate that party. 

(3) Credit data. Reasonably current 
credit data which indicates that there is 
a reasonable prospect of effecting 
enforced collection from the debtor, 
having due regard for the exemptions 
available to the debtor under State and 
Federal law and the judicial remedies 
available to the Government. Such 
credit data may take the form of: 

(i) A commercial credit report; 

(ii) An agency investigative report 
showing the debtor's assets, liabilities, 
income, and expenses; 

(iii) The individual debtor’s own 
financial statement executed under 
penalty of perjury reflecting the debtor's 
assets, liabilities, income, and expenses; 
or 

(iv) An audited balance sheet of a 
corporate debtor. 

(4) Reasons for credit data omissions. 
The credit data may be omitted if: 

(i) A surety bond is available in an 
= sufficient to satisfy the claim in 

(ii) The forced sale value of the 
security available for application to the 
Government's claim is sufficient to 
satisfy the claim in full; 

{iii) NASA wishes to liquidate loan 
collateral through judicial foreclosure 
but does not desire a deficiency 
judgment; 

(iv) The debtor is in bankruptcy or 
receivership; 

(v) The debtor's liability to the 
Government is fully covered by 
insurance, in which case NASA will 
furnish such information as it can 
develop concerning the identity and 
address of the insurer and the type and 
amount of insurance coverage; or 

(vi) The status of the debtor is such 
that credit data is not normally 
available or cannot reasonably be 
obtained, for example, a unit of State or 
local government. 

(f} Preservation of evidence. Care will 
be taken to preserve all files, records; 
and exhibits on claims referred or to be 
referred to the Department of Justice for 
litigation. Under no circumstances 


should original documents be sent to the 
Department of Justice or the United 
States Attorney without specific prior 
approval to do so. Copies of relevant 
documents should be sent whenever 
necessary. 


Subpart 1261.5—Administrative Offset 
of Claims. 


§ 1261.500 Scope of subpart. 


(a) This subpart applies to collection 
of claims by administrative offset under 
section 5 of the Federal Claims 
Collection Act of 1966 as amended by 
the Debt Collection Act of 1982 (31 
U.S.C. 3716), other statutory authority, or 
the common law; it does not include 
“Salary Offset,” which is governed by 
Subpart 1261.6, infra. Consistent with 4 
CFR 102.3, collection by administrative 
offset will be undertaken by NASA on 
all liquidated or certain in amount 
claims in every instance in which such 
collection is determined to be feasible 
and not otherwise prohibited. 

(b) Whether collection by 
administrative offset is feasible is a 
determination to be made by NASA on 
a case-by-case basis, in the exercise of 
sound discretion. NASA will consider 
not only whether administrative offset 
can be accomplished, both practically 
and legally, but also whether offset is 
best suited to further and protect all of 
the Government's interests. In 
appropriate circumstances, NASA may 
give due consideration to the debtor's 
financial condition; or whether offset 
would tend to substantially interfere 
with or defeat the purposes of the 
program authorizing the payments 
against which offset is contemplated. 
For example, under a grant program in 
which payments are made in advance of 
the grantee’s performance, offset will 
normally be inappropriate. 

(c) NASA is not authorized by 31 
U.S.C. 3716 to use administrative offset 
with respect to: 

(1) Debts owed by any State or local 
Government; 

(2) Debts arising under or payments 
made under the Social Security Act, the 
Internal Revenue Code of 1954, or the 
tariff laws of the United States; or 

(3) Any case in which collection of the 
type of debt involved by administrative 
offset is explicitly provided for or 
prohibited by another statute. However, 
unless otherwise provided by contract 
or law, debts or payments which are not 
subject to administrative offset under 31 
U.S.C. 3716 may be collected by 
administrative offset under the common 
law or other applicable statutory 
authority. 
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§ 1261.501 Definition. 


“Administrative offset"—the term, as 
defined in 31 U.S.C. 3701(a)(1), means 
“withholding money payable by the 
United States Government to, or held by 
the Government for, a person to satisfy 
a debt the person owes the 
Government.” 


§ 1261.502 Notification procedures. 


(a) Before collecting any claims 
through administrative offset, a 30-day 
written notice must be sent to the debtor 
by certified mail, return receipt 
requested. The notice must include: 

(1) The nature and amount of the debt; 

(2) NASA’s intention to collect by 
administrative offset; and 

(3) An explanation of the debtor's 
rights under 31 U.S.C. 3716(a), or other 
relied upon statutory authority, which 
must include a statement that the debtor 
has the opportunity, within the 30-day 
notice period, to: 

(i) Inspect and copy records of NASA 
with respect to the debt; 

(ii) Request a review by NASA of its 
decision related to the claim; and 

(iii) Enter into a written agreement 
with the designated official (see 
§ 1261.402) to repay the amount of the 
claim. However, sound judgment should 
be exercised in determining whether to 
accept a repayment agreement in lieu of 
offset. The determination should 
balance the Government's interest in 
collecting the debt against fairness to 
the debtor. If the debt is delinquent and 
the debtor has not disputed its existence 
or amount, NASA should accept a 
repayment agreement in lieu of offset 
only if the debtor is able to establish 
that offset would result in undue 
financial hardship or would be against 
equity and good conscience. 

(b) NASA may effect administrative 
offset against a payment to be made toa 
debtor prior to the completion of the 
procedures required by paragraph (a) of 
this section if: 

(1) Failure to take the offset would 
substantially prejudice the 
Government's ability to collect the debt; 
and 

(2) The time before the payment is to 
be made does not reasonably permit the 
completion of those procedures. Such 
prior offset must be promptly followed 
by the completion of those procedures. 
Amounts recovered by offset but later 
found not to be owed to the Government 
shall be promptly refunded. 

(3) In cases where the procedural 
requirements of paragraph (a) of this 
section had previously been provided to 
the debtor in connection with the same 
debt under some other statutory or 
regulatory authority, such as pursuant to 
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a notice of audit disallowance or salary 
offset under § 1261.603, the agency is not 
required to duplicate those requirements 
before taking administrative offset. 


§ 1261.503 Agency records inspection; 
hearing or review. 

(a) NASA shall provide the debtor 
with a reasonable opportunity for an 
“oral hearing” when: 

(1) An applicable statute authorizes or 
requires the agency to consider waiver 
of the indebtedness involved, the debtor 
requests waiver of the indebtedness, 
and the waiver determination turns on 
an issue of credibility or veracity; or 

(2) The debtor requests 
reconsideration of the debt and the 
agency determines that the question of 
the indebtedness cannot be resolved by 
review of the documentary evidence, for 
example, when the validity of the debt 
turns on an issue of credibility or 
veracity. Unless otherwise required by 
law, an oral hearing under this section is 
not required to be a formal evidentiary- 
type hearing, although significant 
matters discussed at the hearing should 
be carefully documented. See 4 CFR 
102.3(c)(1). Such hearing may be an 
informal discussion/interview with the 
debtor, face-to-face meeting between 
debtor and cognizant NASA personnel, 
or written formal submission by the 
debtor and response by the NASA 
cognizant personnel with an opportunity 
for oral presentation. The hearing will 
be conducted before or in the presence 
of an official designated by the NASA 
General Counsel or designee on a case- 
by-case basis. The decision of the 
reviewing/hearing official should be 
communicated in writing (no particular 
form is required) to the affected parties, 
and will constitute the final 
administrative decision of the agency. 

(b) Paragraph (a) of this section does 
not require an oral hearing with respect 
to debt collection systems in which 
determinations of indebtedness or 
waiver rarely involve issues of 
credibility or veracity and NASA has 
determined that review of the written 
record is ordinarily an adequate means 
to correct prior mistakes. In 
administering such a system, the agency 
is not required to sift through all of the 
requests received in order to accord oral 
hearings in those few cases which may 
involve issues of credibility or veracity. 
See 4 CFR 102.3(c)(2). 

(c) In those cases where an oral 
hearing is not required or granted, 
NASA will nevertheless accord the 
debtor a “paper hearing”—that is, the 
agency will make its determination on 
the request for waiver or 
reconsideration based upon a review of 
the available written record. See 4 CFR 


102.3(c)(3). In such case, the responsible 
official or designee shall refer the 
request to the appropriate NASA legal 
counsel for review and determination by 
counsel or designee. 

(d) A request to inspect and/or copy 
the debtor’s own debt records or related 
files, and/or for a hearing or review 
accompanied by a statement of the basis 
or grounds for such hearing or review, 
must be submitted within 30 calendar 
days of the receipt of the written notice 
under § 1261.502(a). A reasonable time 
to inspect and copy records will be 
provided during official working hours, 
but not to exceed 5 business days, 
unless a verified statement showing 
good cause requires a longer period. 
Any suspension of collection or other 
charges during the period of the 
inspection, or hearing or review, shall 
comply with § 1261.412 and § 1261.416. 
Requests for or consideration of 
compromising the debt must comply 
with § 1261.414. 


§ 1261.504 Interagency requests. 

(a) Requests to NASA by other 
Federal agencies for administrative 
offset should be in writing and 
forwarded to the Office of the NASA 
Comptroller, NASA Headquarters, 
Washington, DC 20546. 

(b) Requests by NASA to other 
Federal agencies holding funds payable 
to the debtor should be in writing and 
forwarded, certified return receipt, as 
specified by that agency in its 
regulations; however, if such rule is not 
readily available or identifiable, the 
request should be submitted to that 
agency's office of legal counsel with a 
request that it be processed in 
accordance with their internal 
procedures. 

(c) Requests to and from NASA 
should be processed within 30 calendar 
days of receipt. If such processing is 
impractical or not feasible, notice to 
extend the time period for another 30 
calendar days should be forwarded 10 
calendar days prior to the expiration of 
the first 30-day period. 

(d) Requests from or to NASA must be 
accompanied by a certification that the 
debtor owes the debt (including the 
amount) and that the provisions of (or 
comparable to) Subpart 1261.5 or 
Subpart 1261.6, as applicable, have been 
fully complied with. NASA will 
cooperate with other agencies in 
effecting collection. 


§ 1261.505 Multiple debts. 

When collecting multiple debts by 
administrative offset, NASA will apply 
the recovered amounts to those debts in 
accordance with the best interests of the 
United States, as determined by the 
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facts and circumstances of the particular 
case, paying special attention to 
applicable statutes of limitations. 


§ 1261.506 Limitation periods. 


NASA may not initiate administrative 
offset to collect a debt under 31 U.S.C. 
3716 more than 10 years after the 
Government's right to collect the debt 
first accrued, unless facts material to the 
Government's right to collect the debt 
were not known and could not 
reasonably have been known by the 
official or officials of the Government 
who were charged with the 
responsibility to discover and collect 
such debts. Determination of when the 
debt first accrued is to be made in 
accordance with existing law regarding 
the accrual of debts, such as under 28 
U.S.C. 2415. See 4 CFR 102.3(b)(3). 


§ 1261.507 Civil Service Retirement and 
Disability Fund. 

(a) Unless otherwise prohibited by 
law, NASA may request that moneys 
which are due and payable to a debtor 
from the Civil Service Retirement and 
Disability Fund be administratively 
offset in reasonable amounts in order to 
collect in one full payment or a minimal 
number of payments debts owed to the 
United States by the debtor. Such 
requests shall be made to the 
appropriate officials of the Office of 
Personnel Management (OPM) in 
accordance with the OPM regulations 
(see 5 CFR 831.1801, et seq.). 

(b) When making a request for 
administrative offset under paragraph 
(a) of this section, NASA shall include a 
written certification that: 

(1) The debtor owes the United States 
a debt, including the amount of the debt; 

(2) NASA has complied with the 
applicable statutes, regulations, and 
procedures of the Office of Personnel 
Management; and 

(3) NASA has complied with the 
requirements of this Subpart 1261.5 
which implements 4 CFR 102.3, including 
any required hearing or review. 

(c) Once NASA has decided to 
request administrative offset under this 
section, the request should be made as 
soon as practical after completion of the 
applicable procedures in order that the 
Office of Personnel Management may 
identify and “flag” the debtor's account 
in anticipation of the time when the 
debtor requests or becomes eligible to 
receive payments from the Fund. This 
will satisfy any requirement that offset 
be initiated prior to expiration of the 
applicable statute of limitations. At such 
time as the debtor makes a claim for 
payments from the Fund, if at least a 
year has elapsed since the offset request 
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was originally made, the debtor should 
be permitted to offer @ satisfactory 
repayment plan in lien of offset upon 
establishing that changed financial 
circumstances would render the offset 


unjust. 
(d) If NASA collects past or all of the 
debt by other means before deductions 
are made or completed pursuant to 

(a) of this section, Saiatine 
designated official should act prompthy 


(e} OPM is not required or authorized 
by 4 CFR 102.4 to review the merits of 
NASA's determination with respect to: 
; amma acamanss validity of the 

ebt; 

(2) Waiver under an applicable 
statute; or 

{3} Provide or not provide an oral 
hearing. 


§ 1261.508 Offset against a judgment. 

Collection by offset against a 
judgment obtained by a debtor against 
the United States shall be accomplished 
in accordance with 31 U.S.C. 3728. 


Suhpart 1261.6—Collection by Offset - 


From indebted Government 
Employees 


§ 1261.600 Purpose of subpart. 

This subpart implements 5 U.S.C. 5514 
in accordance with the OPM regulation 
and establishes the procedural 
requirements for recovering pre- 


a situation where NASA (the current 
paying agency) is not the employee's 
creditor agency. Salary offset to satisfy 
a judgment or a court determined debt is 
governed by section 124 of Pub. L. 97- 
276 (October 2, 1982), 5 U.S.C. 5514 note. 


§ 1261.601 Scope of subpart. 

(a) Coverage. This subpart applies to 
agencies and employees as defined in 
§ 1261.602. 

(b) Applicability. This subpart and 5 
U.S.C. 5514 apply in recovering certain 
prejudgment debts by administrative 
offset except where the employee 
consents to the recovery, from the 
current pay account of an employee. 
Because it is an administrative offset, 
debt collection procedures for salary 
offset which are not specified in 5 U.S.C. 
5514 and this subpart should be 
consistent with Subpart 1261.5. 

(1) Excluded debts or claims. The 
procedures contained in this subpart do 
not apply to debts or claims arising 
under the Internal Revenue Code of 1954 
as amended (26 U.S.C. 1 et seq.), the 
Social Security Act (42 U.S.C. 301 et 


seq.), or the tariff laws of the United 
States; or to any case where collection 
of a debt by salary offset is explicitly 
provided for or prohibited by another 
statute fe.g., travel advances in 5 U.S.C. 
5705, employee training expenses in 5 
U.S.C. 4108, and debts determined by a 
court as provided in 5 U.S.C. 5514 note). 

(2} Waiver requests and claims to the 
General Accounting Office. This subpart 
does not preclude an employee from 
requesting waiver of a salary 
overpayment under 5 U.S.C. 5584, 10 
U.S.C. 2774, or 32.U.S.C. 716, or in any 
way questioning the amount or validity 
of a debt by submitting a subsequent 
claim to the General? Accounting Office 
in accordance with procedures 
prescribed by the General Accounting 
Office. Similarly, in the case of other 
types of debts, it does not preclude an 
employee from requesting waiver, if 
waiver is available under any statutory 
provision pertaining to the particular 
debt being collected. 


§ 1261.602 Definitions. 
fo. raison of this subpart: 
a) “Agency” means: 

(1) An Executive agency as defined in 
section 105 of title 5, United States 
Code, including U.S. Postal Service and 
the U.S. Postal Rate Commission; 

(2) A military department as defined 
in section 102 of Title 5, United States 
Code; 

(3) An agency or court in the judicial 
branch, including a court as defined in 
section 610 of Title 28, United States 
Code, the District Court for the Northern 
Mariana Islands, and the Judicial Panel 
on Multidistrict Litigation; 

(4) An of the legislative 
branch, including the U.S. Senate and 
the U.S. House of Representatives; and 

(5) Other independent establishments 
that are entities of the Federal 
Government. 

(b) “Creditor agency” means the 
agency to which the debt is owed. 

(c) “Debt* means an amount owed to 
the United States from sources which 
include loans insured or guaranteed by 
the United States and all other amounts 
due the United States from fees, leases, 
rents, royalties, services, sales of real or 
personal property, overpayments, 
penalties, damages, interest, fines and 
forfeitures (except those arising under 
the Uniform Code of Military Justice}, 
and all other similar sources. 

(d) “Disposable pay” means that part 
of current basic pay, special pay, 
incentive pay, retired pay, retainer pay, 
or in the case of an employee not 
entitled to basic pay, other authorized 
pay remaining after the deduction of any 
amount ired by law to be withheld. 
NASA must exclude deductions listed in 
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OPM’s garnishment regulations at 5 CFR 
581.106 (b} through (f) to determine 
disposable pay subject to salary offset. 

(e} “Employee” means a current 
employee of an agency, including a 
current member of the Armed Forces or 
a Reserve of the Armed Forces 
(Reserves). 

(f) “Paying agency” means the agency 
employing the individual and 
authorizing the payment of his or her 
current pay. 

(g} “Salary offset” means an 
administrative offset to collect a debt 
under 5 U.S.C. 5514 by deduetion{s] at 
one or more officially established pay 
intervals from the current pay account 
of an employee. without his or her 
consent. 

(h) “Waiver” means the cancellation, 
remission, forgiveness, or nonrecovery 
of a debt allegedly owed by an 
employee to an agency as permitted or 
required by 5 U.S.C. 8346(b), or any 
other law. 


§ 1261.603 Procedures for salary offset. 

If NASA is both the paying and 
creditor agency, the following 

i ts must be met before a 
deduction is made from the current pay 
account of an employee. 

(a) Written notice. The employee must 
be sent a minimum of 30 days written 
notice, which specifies: 

(1) The origin, nature and amount of 
the indebtedness, and the official to 
contact within the agency (ordinarily, 
the designated financial management 
official for the particular installation); 

(2) The intention of the agency to 
initiate collection of the debt through 
salary offset by deductions from the 
employee’s current disposable pay, 
stating the amount, frequency, 
beginning date, and duration of intended 
deductions (the amount to be deducted 
for any period, without the consent of 
the employee, may not exceed 15 
percent of disposable pay); 

(3) An explanation of any interest, 
penalties, or administrative costs 
included in the amount, and that such 
assessment must be made unless 
excused in accordance with 14 CFR 
1261.412; 

(4} The right for an opportunity (which 
does not toll the running of the 30-day 
period) to inspect and copy NASA 
records relating to the debt or to request 
and receive (if reasonable} a copy of 
such records, provided that such 
opportunity must be exercised on or 
before the 15th day following receipt of 
the notice and can be conducted only 
during official working hours for a 
reasonable period of time not to exceed 
5 working days; 
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(5) If not previously provided, the 
opportunity (under terms agreeable to 
NASA) to establish a schedule for the 
voluntary repayment of the debt or to 
enter into a written agreement to 
establish a schedule for repayment of 
the debt in lieu of offset. The agreement 
must be in writing, signed by both the 
employee and the authorized agency 
official (see 14 CFR 1261.402) and 
documented in NASA's files (see 14 CFR 
1261.407(d)); 

(6) An opportunity for a hearing, as 
provided in paragraph (c) of this section, 
on the agency's determination 
concerning the existence and amount of 
the debt, and the terms of the repayment 
schedule (in the case of an employee 
whose repayment schedule is 
established other than by written 
agreement); 

(7) The hearing request should be 
addressed to the Office of the NASA 
General Counsel or to the Office of 
Chief Counsel of the NASA installation 
involved, as appropriate; counsel’s name 
and address will be as stated in the 
notice. 

(8) Any other rights and remedies 
available to the employee under statutes 
or regulations governing the program for 
which the collection is being made; and 

(9) Unless there are applicable 
contractual or statutory provisions to 
the contrary, that amounts paid on or 
deducted for the debt which are later 
waived or found not owed to the United 
States will be promptly refunded to the 
employee. 

(b) Exception to entitlement to written 
notice. NASA is not required to comply 
with paragraph (a) of this section for 
any adjustment to pay arising out of an 
employee's election of coverage or a 
change in coverage under a Federal 
benefits program requiring periodic 
deductions from pay, if the amount to be 
recovered was accumulated over four 
pay periods or less. 

(c) Petition filing; hearing; decision 
and review. The notice described in 
paragraph (a) of this section should 
include the following provisions, which 
may be copied and attached to the 
notice. 

(1) The employee may petition for a 
hearing, but such petition must be in 
writing and received by NASA on or 
before the 15th day following receipt of 
the notice, and include a statement of 
the reasons for such hearing. No 
particular form is required, and a timely, 
legible letter request (with the stated 
reasons) will suffice; however, the 
employee must sign the petition and 
include with it, with reasonable 
specificity, all the supporting facts and 
evidence, including a list of the 
witnesses, if any. 


(2) The petition should be addressed 
to the agency counsel designated in the 
notice, but the hearing will be conducted 
by an official not under the supervision 
or control of the NASA Administrator or 
by appointment of an administrative law 
judge. Notice of the name and address 
of the hearing official will be sent to the 
employee within 10 days of receipt of 
petition. A hearing official will be 
designated on a case-by-case basis 
under reimbursable arrangements or 
through direct payment as events may 
warrant. 

(3) The timely filing of the petition will 
stay the commencement of collection; 
and the final decision on the hearing 
will be issued at the earliest practicable 
date, but not later than 60 days after the 
filing of the petition requesting the 
hearing unless the employee requests 
and the hearing official grants a delay in 
the proceedings. 

(4) Any knowingly false or frivolous 
statements, representations, or evidence 
may subject the employee to: 

(i) Disciplinary procedures 
appropriate under Chapter 75 of Title 5, 
United States Code, 5 CFR Part 752, or 
any other applicable statutes or 
regulations; 

(ii) Penalties under the False Claims 
Act, sections 3729 through 3731 of Title 
31, United States Code, or any other 
applicable statutory authority; or 

(iii) Criminal penalties under sections 
286, 287, 1001, and 1002 of Title 18, 
United States Code, or any other 
applicable statutory authority. 

(5) The form and content of the 
hearing will be determined by the 
hearing official depending on the nature 
and complexity of the transaction giving 
rise to the debt. The hearing is not an 
adversarial adjudication, and need not 
take the form of an evidentiary hearing. 
However, depending on the particular 
facts and circumstances, the hearing 
may be analogous to a fact-finding 
proceeding with oral presentations; or 
an informal meeting with or interview of 
the employee; or formal written 
submissions, with an opportunity for 
oral presentation, and decision based on 
the available written record. Ordinarily, 
hearings may consist of informal 
conferences before the hearing official 
in which the employee and agency 
officiais will be given full opportunity to 
present evidence, witnesses, and 
argument. The employee may represent 
himself or herself or be represented by 
an individual of his or her choice. The 
hearing official must maintain a 
summary record of the hearing provided 
under this subpart. For additional 
guidance, see 14 CFR 1261.503. 

(6) The decision will be in writing and 
state: 
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{i) The facts purported to evidence the 
nature and origin of the alleged debt; 

(ii) The respective positions of the 
agency and of the employee; 

(iii) The hearing official's analysis 
(which address the employee’s/agency's 
grounds, the amount and validity of the 
alleged debt, and, where applicable, the 
repayment schedule); and 

(iv) The hearing official's findings and 
conclusions. 

(7) The hearing official will notify the 
employee, the NASA Comptroller or 
designee, and the designated agency 
counsel of the decision. 

(8) The decision of the hearing official 
shall constitute the Final Administrative 
Decision of the agency. 

(d) Petition after time expiration. No 
petition for a hearing is to be granted if 
made after the 15-day period prescribed 
in paragraph (c)(1) of this section, unless 
the employee can show to the 
satisfaction of the agency official 
indicated on the notice that the delay 
was caused by circumstances beyond 
his or her control (for example, proven 
incapacity, illness, or hospitalization), or 
that the agency did not give notice of the 
time limit and the employee was 
otherwise unaware of such limit. 

(e) Limitation on amount and duration 
of deductions. Ordinarily, debts must be 
collected in one lump-sum payment. 
However, if the employee is financially 
unable to pay in one lump sum or if the 
amount of the debt exceeds 15 percent 
of disposable pay for an officially 
established pay interval, collection must 
be made in installments. The size of 
installment deductions must bear a 
reasonable relationship to the size of the 
debt and the employee’s ability to pay 
(see 14 CFR 1261.411), but the amount 
deducted for any period must not 
exceed 15 percent of the disposable pay 
from which the deduction is made 
(unless the employee has agreed in 
writing to the deduction of a greater 
amount). Deduction must commence 
with the next full pay interval 
(ordinarily, the next biweekly pay 
period). Such installment deductions 
must be made over a period not greater 
than the anticipated period of active 
duty or eniployment, as the case may be, 
except as provided in paragraph (f) of 
this section. 

(f} Determining ability to pay. An 
offset may produce an extreme financial 
hardship for an employee if it prevents 
the employee from meeting costs 
necessarily incurred for essential 
subsistence expenses for food, 
reasonable housing, clothing, 
transportation, and medical care. In 
determining whether an offset would 
prevent the employee from meeting the 
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her employment or period of active duty 
ends before collection of the debt is 
completed, the balance may be 
deducted from the final salary payment 
and any remaining balance from the 
lump-sum leave, if applicable. If the debt 
is not fully paid by offset from any final 
payment due the former employee as of 
the date of separation, offset may be 
made from later payments of any kind 
due the former employee from the 
United States (as provided in 14 CFR 
Part 1261 Subpart 1261.5, including offset 
from the Civil Service Retirement and 
Disability Fund under 14 CFR 1261.507). 

(h) Interest, penalties, and 
administrative costs. Assessment of 
interest, penalties, and administrative 
costs, on debts being collected under 
this. subpart, shall be in accordance with 
14 CFR 1261.412 which implements 4 
CFR 102.13. 


§ 1261.604 Nonwaiver of rights by 
involuntary setoff. 


The employee's involuntary payment 
of all or any portion of the debt, being 
collected under this subpart, must not be 
construed as a waiver of any rights 
which the employee may have under an 
existing written contract applicable to 
the specific debt or-under any other 
pertinent statutory authority for the 
collection of claims of the United States 
or the agency. 

§ 1261.605 Refunds. 

(a} NASA will promptly refund to the 
employee amounts paid or de 
under this subpart when: 

(1) A debt is waived or otherwise 
found not owing the United States 
(unless expressly prohibited by statute 
or regulation); or 

(2) The employee's paying agency is 
directed by an administrative or judicial 
order to refund amounts deducted from 
his or her current pay. 

(b) Refunds are not to bear any 
interest unless the law applicable to that 
particular debt specifically requires or 
permits a stated interest amount on 
refunds. 


§ 1261.606 Salary offset request by a 


(a) Format of the request. Upon 
completion of the procedures 


established by the creditor agency under 
5 U.S.C. 5514, the creditor agency must: 

(1) Certify, in writing, that the 
employee owes the debt, the amount 
and basis of the debt, the date on which 
payment(s) is/are due, the date the 
Government's right to collect the debt 
first accrued, and that the creditor 
agency's regulations implementing 5 
U.S.C. 5514 have been approved by 
OPM; 

(2) If the collection must be made in 
installments, the creditor agency must 
also advise NASA of the number of 
installments to be collected, the amount 
of each installment, and the 
commencing date of the first installment, 
if a date other than the next officially 
established pay period is required; and 

(3) Unless the employee has 
consented to the salary offsei in writing 
or signed a statement acknowledging 
receipt of the required procedures and 
the writing or statement is attached to 
the debt claim request, the creditor 
agency must also indicate the action(s) 
taken under 5 U.S.C. 5514{a}{2) and give 
the date(s) the action(s} was/were 
taken. 

(b) Limitation period. The creditor 
agency may not initiate offset to collect 
a debt more than 10 years after the 
Government's right to collect the debt 
first accrued, except as provided in 14 
CFR 1261.506, which implements 4 CFR 
102.3(b)(3). 

(c) Employees who are separating or 
have separated— (1) Employees who 
are in the process of separating. If the 
employee is in the process of separating, 
the creditor agency must submit its debt 
claim to the employee's paying agency 
for collection as provided in 5 CFR 
550.1104(1) of the OPM regulations (14 
CFR 1261.603(f)) for “liquidation from 
final check.” NASA must then certify 
the total amount of its collection and 
notify the creditor agency and the 
employee as provided in paragraph 
(c)(3} of this section. If NASA is aware 
that the employee is entitled to 
payments from the Civil Service 
Retirement and Disability Fund, or other 
similar payments, it should notify the 
creditor agency and forward the copy of 
the debt claim and certification to the 
agency responsible for making such 
payments as notice thet a debt is 
outstanding. However, the creditor 
agency, not NASA, must submit a 
properly certified claim to the agency 
responsible for making such payments 
before collection can be made, : 

(2) Employees who have already 
separated. If the employee is already 
separated and all payments due from 
NASA have been paid, NASA must ’ 
return the claim to the creditor agency 
for any further collection, indicating the 
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employee's date of separation and the 
current employment and mailing 
address(es), if known. 

(3} Employee who transfers from 
NASA to another Federal agency. 

(i} Certification of amount collected. 
If, after the creditor agency has 
submitted the debt claim to NASA, the 
employee transfers to another Federal 
agency before the debt is collected in 
full, NASA must then certify the total 
amount of the collection made on the 
debt. A copy of the certification should 
be furnished the employee, and another 
copy furnished to the creditor agency 
along with notice of the employee's 
transfer. 

(ii} Official personnel folder insertion; 
new paying agency. Information on the 
debt claim must be inserted in the 
employee's official personnel folder 
along with a copy of the certification of 
the amount which has been collected. 
Upon receiving the official personnel 
folder, the new paying agency must 
resume the collection from the 
employee's current pay account and 
notify the employee and the creditor 
agency of the resumption. It will not be 
necessary for the creditor agency to 
repeat the due process procedures 
described by 5 U.S.C. 5514 of this 
subpart in order to resume the 
collection. However, it will be the 
responsibility of the creditor agency to 
review the debt upon receiving NASA's 
notice of the employee's transfer to 
make sure the collection is resumed by 
the new paying agency. 

(d) Processing the debt claim upon 
receipt— (1) Incomplete claim. If NASA 
receives incomplete debt claim 
information, it must return the request 
with a notice that procedures under 5 
U.S.C. 5514 and this subpart must be 
provided and complete debt claim 
information received before action will 
be taken to collect from the employee’s 
current pay account. 

(2) Complete claim. If NASA receives 
a properly documented debt claim, 
deductions should be scheduled to begin 
prospectively at the next officially 
established pay interval. A copy of the 
debt claim request must be given to the 
debtor, along with notice of the date 
deductions will commence if different 
from that stated on the debt claim 
request. 

(3) NASA is not required or 
authorized to review the merits of the 
creditor agency’s determination with 
respect to the amount or validity of the 
debt as stated in the debt claim request. 





19500 


§ 1261.607 Obtaining the services of a 
hearing official. 

(a) When the debtor does not work for 
the creditor agency and the creditor 
agency cannot provide a prompt and 
appropriate hearing before an 
administrative law judge or before a 
hearing official furnished pursuant to 
another lawful arrangement, the creditor 
agency may contact an agent of the 
paying agency designated in Appendix 
A of 5 CFR Part 581 to arrange for a 
hearing official, and the paying agency 
must then cooperate as provided by 4 
CFR 102.1 and provide a hearing official. 

(b) When the debtor works for the 
creditor agency, the creditor agency may 
contact any agent (of another agency) 
designated in Appendix A of 5:\CFR Part 
581 to arrange for a hearing official. 
Agencies must then cooperate as 
required by 4 CFR 102.1 and provide a 
hearing official. 


May 14, 1987. 

James C. Fletcher, 

Administrator. 

[FR Doc. 87-11606 Filed 5-22-87; 8:45 am] 
BILLING CODE 7510-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 


17 CFR Part 11 


Publication of Appendix Setting Forth 
informal Procedure Relating to the 
Recommendation of Enforcement 
Proceedings 


AGENCY: Commodity Futures Trading 
Commission. 


ACTION: Notice of informal procedure. 


SUMMARY: The Commodity Futures 
Trading Commission (“Commission”) 
hereby adopts Appendix A to Part 11 of 
the Commission’s Regulations, setting 
forth an informal procedure regarding 
the submission of voluntary written 
statements by persons who may be 
named in proposed enforcement 
proceedings. The procedure is intended 
to inform the public that the Division of 
Enforcement (“Division”) will review 
information submitted by potential 
respondents and forward it to the 
Commission upon request before the 
Commission votes to commence an 
enforcement action. The purpose of this 
procedure is to make information 
available to assist in the Division's 
determination to recommend the action 
and, ultimately, in the Commission's 
determination whether and in what 
manner it is in the public interest to 
commence. an enforcement proceeding. 


EFFECTIVE DATE: May 26, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Ray Sandona, Esq., Chief Counsel, 
Division of Enforcement, Commodity 
Futures Trading Commission, 2033 K St. 
NW., Washington, DC 20581 (202) 254— 
7424. 

SUPPLEMENTARY INFORMATION: The 
Commission has.adopted Appendix A to 
Part 11 of its Regulations, the rules 
relating to investigations. Adopted at 
the recommendation of its Division of 
Enforcement (“Division”), Appendix A 
provides an informal procedure for 
persons who may be named in proposed 
enforcement proceedings to submit 
written statements on matters relevant 
to the recommendation of the proposed 
proceeding. The Commission adopts 
Appendix A upon the completion of a 
one-year operation of an interim 
informal procedure adopted April 15, 
1986. See 51 FR 13548 (April 21, 1986). 

The Commission contemplates that 
the procedure set forth in Appendix A 
will be the sole vehicle for 
communications regarding proposed 
enforcement proceedings between the 
Commission and persons who may be 
named in such proceedings. The 
procedure is intended to inform the 
public that the Division will review 
information submitted by potential 
respondents and forward it to the 
Commission upon request before the 
Commission votes to commence an 
enforcement action. In addition, this 
release highlights aspects of the 
procedure that may affect an 
individual’s decision to submit such a 
statement. 

The Division, in its discretion, may 
orally inform persons who may be 
named in a proposed enforcement 
proceeding of the nature of the proposed 
allegations pertaining to them. The 
decision whether to inform such persons 
of a proposed enforcement proceeding is 
entirely within the discretion of the 
Division. There is no obligation that the 
Division inform anyone of the proposed 
proceeding. In many cases, premature 
disclosure to the persons suspected of a 
violation could inhibit effective 
Commission action. Moreover, 
notwithstanding any representation of 
the staff, the Commission may 
commence an action against any 
persons before a written submission is 
made. Applicable provisions of the 
Procedure, e.g., page limits, should also 
be followed by persons involved in a 
Division investigation who wish to 
submit a statement on their own 
initiative. 

Appendix A provides that a succinct 
written statement of no more than 20 
pages may be submitted to the Director, 
Division of Enforcement, with copies to 
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the staff conducting the investigation. 
All submissions should refer clearly to 
the specific investigation to which they 
relate. Any submission is voluntary and 
while it may include a statement of the 
events, factual circumstances or other 
matters relevant to the commencement 
of a proposed enforcement action, the 
Commission is more interested in a 
submission that focuses upon legal and 
policy argument.' Any statement of fact 
must be sworn to by a person with 
personal knowledge of such fact and 
may not simply be made by counsel 
upon information and belief. In this 
regard, it should be noted that 
submission of a written statement may 
result in the use of the statement, 
including factual admissions, in an 
administrative or judicial proceeding by 
the Commission, as well as use by 
another governmental agency or even by 
a private party who may obtain the 
statement under the Freedom of 
Information Act or pursuant to 
subpoena.” 

The purpose of this procedure is to 
make information available to assist in 
the Division’s determination to 
recommend the action and, ultimately, 
in the Commission's determination 
whether and in what manner it is in the 
public interest to commence an 
enforcement proceeding. The procedure 
permits a written statement only and 
neither creates a right nor an obligation 
to make such a statement. In adopting 
Appendix A, the Commission is not 
soliciting any presentation from any 
member of the public. Moreover, 
Appendix A does not in any way affect 
the Commission’s right to act prior to 
receipt of a statement or prior to 
notification pursuant to the procedure. A 
written statement with supporting 


1 The Commission does not envision use of a 
submission to resolve factual representations 
between the staff and a potential respondent. As 
noted by the Securities and Exchange Commission 
in connection. with its Wells procedure, see Sec. Act 
Release No. 5310 (September 27, 1972), 
disagreements as to factual matters are best left to 
be resolved through litigation because the 
Commission is not well positioned to adjudicate 
factual disputes in the absence of a fully developed 
factual record. Accordingly, the Commission 
anticipates that submissions under this procedure 
will in general be confined to matters of law or 
policy directly bearing on the question of whether 
an enforcement action should be authorized with 
respect to the person or entity on whose behalf the 
submission is made. 

® The requirement that any statement of fact 
submitted on behalf of a proposed respondent be 
made under cath by persons with personal 
knowledge is one substantive difference from the 
SEC's Wells procedure. In addition, unless 
otherwise provided for by the Director of the 
Division, all submissions must be no longer than 20 
pages and must be provided within 14 days of 
notice. 
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documentation, in conformance with 
Appendix A, submitted to the Director 
of the Division of Enforcement prior to 
the commencement of an enforcement 
proceeding will, upon request, be 
forwarded to the Commission along with 
the Division's recommendation and any 
response thereto. However, as noted 
above, no rights or obligations are 
created by Appendix A, and the 
Commission has no obligation to 
consider a written statement or any part 
thereof. 

The Freedom of Information Act, 5 
U.S.C. 552, and the Commission's rules 
thereunder, 17 CFR Part 145, may 
require disclosure of any statement or 
part thereof. Also, the Commission may, 
in its discretion, release any statement 
or part thereof received unless release is 
prohibited by the Commodity Exchange 
Act or other statute or regulation 
concerning the privacy of information. 
See Commission Rules 11.3, 145.5(g) and 
145.7, 17 CFR 11.3, 145.5(g) and 145.7. 


List of Subjects in 17 CFR Part 11 


Administrative practice and 
procedure, Commodity futures, 
Investigations. 

For the reasons set out in the 
preamble, Title 17, Part 11 of the Code of 
Federal Regulations, is amended as set 
forth below. 


PART 11—RULES RELATING TO 
INVESTIGATIONS 


1. The authority citation for Part 11 
continues to read as follows: 


Authority: 7 U.S.C. 4a(j), 9, 12, 12a(5). 


' 2. Appendix A to Part 11 is added to 
read as follows: 


Appendix A—Informal Procedure 
Relating to the Recommendation of 
Enforcement Proceedings 


The Division of Enforcement 
(“Division”), in its discretion, may 
inform persons who may be named in a 
proposed enforcement proceeding of the 
nature of the allegations pertaining to 
them. The Division, in its discretion, 
may advise such persons that they may 
submit a written statement prior to the 
consideration by the Commission of any 
staff recommendation for the 
commencement of such proceeding. 
Unless otherwise provided for by the 
Director of the Division, such written 


? This procedure of Commission consideration of 
written submissions from proposed respondents in 
enforcement proceedings is analogous to that 
followed in Commission Rule 10.108, 17 CFR 10.108, 
which provides that if a respondent is informed by. 
the Division of Enforcement that the Division will 
not recommend that the Commission accept an offer 
of settlement, sch offer shall not be presented to 
the Commission unless the respondent so requests. 


statements shall be submitted within 14 
days after persons are informed by the 
Division of Enforcement of the nature of 
the proposed allegations pertaining to 
them and shall be no more than 20 
pages, double spaced on 8% by 11 inch 
paper, setting forth their views of 
factual, legal or policy matters relevant 
to the commencement of an enforcement 
proceeding. Any statement of fact 
included in the submission must be 
sworn to by a person with personal 
knowledge of such fact. Statements shall 
be forwarded to the Director, Division of 
Enforcement, Commodity Futures 
Trading Commission, 2033 K St. NW., 
Washington, DC 20581, with copies to 
the staff conducting the investigation, 
shall clearly identify the specific 
investigation, and, if desired, may 
request that the statement be forwarded 
to the Commission. Similarly, persons 
who become involved in an 
investigation, and submit a written 
statement on their initiative, should 
follow the relevant procedures 
described herein. In the event the 
Division recommends the 
commencement of an enforcement 
proceeding to the Commission, any 
written statement will be forwarded to 
the Commission if so requested. The 
Commission may, in its discretion, 
consider all, any portion or none of the 
submission when it considers the staff 
recommendation to commence an 
enforcement proceeding. 

Issued in Washington, DC on May 19, 1987, 
by the Commission. 
Jean A. Webb, 
Secretary of the Commission. 
[FR Doc. 87-11840 Filed 5-22-87; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 510 


New Animal Drugs; Change of Sponsor 
Address 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect and 
change of sponsor address for Zenith 
Laboratories, Inc. 


EFFECTIVE DATE: May 26, 1987. 


FOR FURTHER INFORMATION CONTACT: 
David L. Gordon, Center for Veterinary 
Medicine (HVF-238), Food and Drug 


sueigo > 
. 
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Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-6243. 


SUPPLEMENTARY INFORMATION: Zenith 
Laboratories, Inc., sponsor of two 
approved new animal drug applications, 
advised FDA of a change of address 
from 140 LeGrand Ave., Northvale, N} 
07647, to 50 Williams Dr., Ramsey, NJ 
07446. The agency is amending 21 CFR 
510.600 to reflect the change. 


List of Subjects in 21 CFR Part 510 


Administrative practice and 
procedure, Animal drugs, Labeling, 
Reporting and recordkeeping 
requirements. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
510 is amended as follows: 


PART 510—NEW ANIMAL DRUGS 


1. The authority citation for 21 CFR 
Part 510 continues to read as follows: 
Authority: Secs. 512, 701(a), 52 Stat. 1055, 


82 Stat. 343-351 (21 U.S.C. 360b, 371(a)); 21 
CFR 5.10 and 5.83. 


§ 510.600 [Amended] 


2. Section 510.600 Names, addresses, 
and drug labeler codes of sponsors of 
approved applications is amended in 
paragraph (c)(1) in the entry for “Zenith 
Laboratories, Inc.,” and in paragraph 
(c)(2) in the entry for “000172” by 
amending the sponsor address to read 
“50 Williams Dr., Ramsey, NJ 07446.” 


Dated: May 18, 1987. 
Richard A. Carnevale, 
Acting Associate Director for Scientific 
Evaluation, Center for Veterinary Medicine. 
[FR Doc. 87-11837 Filed 5-22-87; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 522 


Implantation or Injectable Dosage 
Form New Animal Drugs Not Subject 
to Certification; Oxytetracycline 
Injection 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by Pfizer, 
Inc., providing for safe and effective use 
in cattle of a 200-milligram-per-milliliter 
oxytetracycline injection for treatment 
of infectious bovine keratoconjunctivitis 
(pinkeye) caused by Moraxella bovis. 
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EFFECTIVE DATE: May 26, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Charles E. Haines, Center for Veterinary 
Medicine (HFV-133), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3410. 
SUPPLEMENTARY INFORMATION: Pfizer, 
Inc., 235 East 42d St., New York, NY 
10017, filed a supplement to NADA 113- 
232 providing for an additional use in 
beef cattle and nonlactating dairy cattle 
of a 200-milligram-per-milliliter 
oxytetracycline base injection for 
treating infectious bovine 
keratoconjunctivitis (pinkeye) caused by 
Moraxella bovis. The supplemental 
NADA is approved and 21 CFR 522.1660 
(c)(1)(i) and (c)(1){ii) are amended 
accordingly. The basis for approval is 
discussed in the freedom of information 
summary. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Room 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The agency has carefully considered 
the potential environmental effects of 
this action and has concluded that the 
action will not have a significant impact 
on the human environment and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. This 
action was considered under FDA's final 
rule implementing the National 
Environmental Policy Act (21 CFR Part 
25). 


List of Subjects in 21 CFR Part 522 

Animal drugs. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
522 is amended as follows: 


PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 


1. The authority citation for 21 CFR 
Part 522 continues to read as follows: 


Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C. 
360b(i)); 21 CFR 5.10 and 5.83. 


§522.1660 [Amended] 

2. Section 522.1660 Oxytetracycline 
injection is amended in paragraph 
(c)(1){i) by removing the period at the 
end, replacing it with a semicolon, and 
adding after it the phrase “9 milligrams 
per pound of body weight as a single 
dosage for treatment of infectious 
bovine keratoconjunctivitis.” and in 
paragraph (c)(1)(ii) by removing the 
“and” after “‘pomona,” and by inserting 
a comma after “Streptococcus spp.”, and 
adding after it the phrase “and 
infectious bovine keratoconjunctivitis 
(pinkeye) caused by Moraxella bovis.” 


Dated: May 14, 1987. 


Gerald B. Guest, 
Director, Center for Veterinary Medicine. 


[FR Doc. 87-11838 Filed 5-22-87; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 916 


Approval of Permanent Program 
Amendments From the State of 
Kansas Under the Surface Mining 
Control and Reclamation Act of 1977 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 


ACTION: Final rule. 


summary: OSMRE is announcing the 
approval of program amendments 
submitted by Kansas as modifications to 
the State’s permanent regulatory 
program (hereinafter referred to as the 
Kansas program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The amendments were 
submitted on April 23, 1986, with 
additional materials subsequently 
submitted on November 7, 1986. The 
amendments pertain to: Definitions, 
application for a mining permit, public 
hearings, permit review, coal 
exploration, bonding procedures, 
performance standards, underground 
mining, small operator assistance 
program, lands unsuitable for surface 
mining and inspection and enforcement. 


EFFECTIVE DATE: May 26, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William J. Kovacic, Director, Kansas 
City Field Office, Office of Surface 
Mining Reclamation and Enforcement, 
1103 Grand Avenue, Rocm 502, Kansas 
City, Missouri 64106; Telephone: (816) 
374-5527. 
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SUPPLEMENTARY INFORMATION: 
1. Background 


The Kansas program was 
conditionally approved by the Secretary 
of the Interior on January 21, 1981, and 
published in the Federal Register on the 
same date (46 FR 5892). Information 
pertinent to the general background, 
revisions, modifications and 
amendments to the proposed permanent 
program, as well as the Secretary's 
findings, the disposition of comments 
and a detailed explanation of the 
conditions of approval of the Kansas 
program can be found in the January 21, 
1981 Federal Register. Subsequent 
actions concerning the conditions of 
approval and program amendments may 
be found at 30 CFR 916,11 and 916.15, 
respectively. 


IL. Submission of Program Amendments 


In accordance with the provisions of 
30 CFR 732.17 (d) through (f), on 
December 17, 1985, the Director notified 
Kansas of the changes necessary to 
ensure that the approved regulatory 
program was in accordance with 
SMCRA and no less effective than its 
implementing regulations as revised 
since January 21, 1981. 

To comply with this letter, the Kansas 
Mined Land Conservation and 
Reclamation Board submitted program 
amendments to OSMRE on April 23, 
1986. The proposed amendments are to 
the Kansas Permanent Administrative 
Regulations and include amendments to 
Articles 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 12 and 
15. 

The Director announced receipt of 
these proposed amendments in the June 
19, 1986 Federal Register (51 FR 22306) 
and, in the same notice, opened the 
public comment period and provided an 
opportunity for a public hearing on their 
substantive adequacy. No public 
comments were received by August 4, 
1986, the close of the comment period, 
and since no one requested an 
opportunity to testify, the public hearing, 
scheduled for July 29, 1986, was not 
held. 

Following a thorough review of the 
Kansas amendments, OSMRE notified 
the State on October 1, 19886, of its 
concerns regarding some of the 
amendments. OSMRE’s concerns arose 
from the decisions of the U.S. District 
Court for the District of Columbia on 
challenged Federal regulations, Jn re: 
Permanent Surface Mining Regulation 
Litigation II (Civil Action 79-1144, 
D.D.C. 1984 and 1985). 

By letter dated November 7, 1986, 
Kansas informed OSMRE of the actions 
it had taken to remedy the deficiencies 
OSMRE found in its review of the 
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proposed amendments. Kansas 
submitted policy statements, 
modifications to the proposed 
amendments and other clarifying 
materials designed to address all 
OSMRE concerns. OSMRE announced 
receipt of these materials in the 
December 15, 1986 Federal Register (51 
FR 44927) and, in the same notice, 
reopened the public comment period 
until December 30, 1986. 


Ill. Director's Findings 


The Director finds, in accordance with 
SMCRA and 30 CFR 732.15 and 732.17, 
that the program amendments submitted 
by Kansas on April 23 and November 7, 
1986, meet the requirements of SMCRA 
and 30 CFR Chapter VII, except as 
discussed below. Findings on each 
section of the rules are discussed below. 
Only those provisions of particular 
. interest are discussed in the specific 
findings which follow, and lack of 
discussion of a specific provision does 
not indicate or imply any deficiency in 
the provision. The provisions not 
specifically discussed are found to be no 
less stringent than SMCRA and no less 
effective than the Federal rules. 


1. Kansas Administrative Regulations 
(K.A.R.) 47-1-4 


The amendment to K.A.R. 47—1-4 
Sessions provide that rescheduling of 
sessions of the Mined Land 
Conservation and Reclamation Board 
must be done pursuant to the notice 
requirements of K.A.R. 47-1-10. There is 
no counterpart to this requirement in 
SMCRA or the Federal regulations. The 
Director finds that inclusion of 
amendments to K.A.R. 47-1-4 does not 
render the Kansas program less effective 
than that required by SMCRA and the 
Federal regulations and is therefore 
approving the provisions. 


2. K.A.R. 47-2-7, 47-2-17, 47-2-44, 47-2- 
53, 47-2-53a, and 47-2-75 


Sections K.A.R. 47-2-7, 47-2-17 and 
47-2-44 have been removed from the 
Kansas regulations. The definitions for 
“applicant”, “disturbed area”, and 
“performance bond”, respectively, have 
been moved to K.A.R. 47-2-75. The 
definitions of “applicant”, “disturbed 
area”, and “performance bond” 
contained in K.A.R. 47-2-75(b) are the 
same as those contained in the Federal 
regulations at 30 CFR 701.5. 

Section K.A.R. 47-2-53 has been 
amended to add “or its authorized 
representative” to the definition of 
“regulatory authority”. The amended 
definition is identical to the Federal 
definition found at 30 CFR 700.5. 

Kansas has added a new section, 
K.A.R. 47-2-53a, to define the term 


“regulatory program”. The definition 
proposed by Kansas is identical to the 
Federal definition found at 30 CFR 700.5. 

The amendments to section 47-2-75(a) 
incorporate by reference the definitions 
contained in 30 CFR 700.5 as they 
existed on October 1, 1985, except: 
“regulatory authority”, ‘surface coal 
mining operations”, and “surface coal 
mining and reclamation operations”. 
Definitions for these terms can be found 
at K.A.R. 47-2-53a, Kansas Statutes 
Annotated (K.S.A.) 49-403(s), and 49- 
403(r). These definitions are identical to 
those previously approved in the 
original Kansas regulatory program 
approval and have not been amended. 

Section 47-2-75(b) contains the 
definitions found in the Federal 
regulations at 30 CFR 701.5 as they 
existed on October 1, 1985, except 
“affected area”, “imminent danger to the 
health and safety of the public”, 
“operator”, “permit”, and “significant, 
imminent environmental harm to land, 
air, or water resources” which are 
defined in K.S.A. 49-403. These 
definitons are identical to those 
previously approved in the original 
Kansas regulatory program approval 
and have not been amended. Several 
definitions have been deleted because 
they do not pertain to mining in Kansas. 
They are “agricultural activities or 
farming”, “alluvial valley floors”, “ 
and semiarid area”, “essential 
hydrologic functions”, “flood irrigation”, 
“materially damage the quality and 
quantity of water”, “rangeland”, 
“special bituminous coal mines”, 
“subirrigation”, “undeveloped 
rangeland” and “upland areas”. 

Section 47-2-75(c) incorporates by 
reference the definitions of 30 CFR 705.5 
except for “employee” and “State 
regulatory authority” which are defined 
at K.A.R. 47-2-21 and 47-2-53, 
respectively. 

With the exceptions listed below the 
definitions found at K.A.R. 47-2-7, 47-2- 
17, 47-244, 47-2-53, 47-2-53a and 47-2- 
75, incorporate the Federal definitions 
by reference and other definitions are 
already part of the approved State 
program; therefore, the Director finds 
them no less effective than the Federal 
regulations. 

The Federal “road” definition at 30 
CFR 701.5 was suspended (50 FR 7274, 
February 21, 1985) as were the roads 
regulations at 30 CFR 816.150/817.150 
and 816.151/817.151 because OSMRE 
had not allowed proper notice and 
comment on the suggested changes. The 
Kansas program amendments 
incorporate by reference the suspended 
Federal regulations at 30 CFR 701.5 as 
they existed on October 1, 1985, and 30 
CFR 816.150, 817.150, 816.151 and 817.151 
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as they existed on July 1, 1985. Thus, the 
Kansas amendments do not contain a 
definition or performance standards for 
roads. At such time as OSMRE adopts 
new regulations, Kansas will be 
required to adopt a definition of “road”. 

Some of OSMRE's definitions at 30 
CFR 701.5 have been suspended due to 
court rulings (51 FR 41952). Kansas has 
incorporated the suspended rules in 
K.A.R. 47-2-75(b). “Previously mined 
area” was suspended insofar as it 
applies to any area upon which 
operations were previously conducted 
which were required to comply with the 
Act's approximate original contour and 
highwall elimination requirements (51 
FR 41952, November 20, 1986). Under 
this suspension, the remining of any 
area which was previously subject to a 
complete highwall elimination 
requirement will continue to be subject 
to such a requirement. Kansas has 
incorporated the suspended language in 
its proposed definitions. Therefore, the 
Director finds the incorporated 
definition of “previously mined area” to 
be less effective than the Federal 
regulations, and is disapproving the 
definition of “previously mined area”. 
Kansas will be required to amend its 
definition of “previously mined area” to 
comply with the court's ruling. 

On January 3, 1985, OSMRE 
suspended its definition of ‘adverse 
physical impact” (50 FR 257). Kansas’ 
rules incorporate this suspension. On 
November 18, 1985, OSMRE published 
final rules concerning the definition of 
“adverse physical impact” (51 FR 41734). 
OSMRE has removed the definition of 
“adverse physical impact” from the 
Federal provisions. Kansas has merely 
suspended its definition. The Director 
finds that this Kansas rule is less 
effective than the Federal provisions. 
Therefore, the Director is requiring 
Kansas to remove its definition of 
“adverse physical impact”. 

The Director finds that the 
amendments to K.A.R. 47-Article 2 
meaning of terms, with the exception of 
“previously mined area” and “adverse 
physical impact” mentioned above, are 
no less effective than the Federal 
provisions. The Director is requiring 
Kansas to remove the definition of 
“adverse physical impact” from its 
program and amend the definition of 
“previously mined area.” 


3. K.A.R. 47-3-2, 47-3-3, 47-3-3a, 47-3-4, 
47-3-21, 47-3-40, 47-3-42 


These sections establish the 
requirements for applications for mining 
permits. Section 47-3-2 incorporates by 
reference the following Federal 
regulations, 30 CFR 777.11, 777.13, 777.14 
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and 777.15. Section 47-3-3 has been 
deleted. The requirements it contained 
pertaining to permit maps have been 
moved to 47-3-42. Section 47-3-3a sets 
forth the color code to be used to 
indicate critical features of the permit 
area on maps, plans and cross-sections 
certified by a qualified licensed engineer 
and required in the mining permit 
application. Sections 47-34, 47-3-21 
and 47-3-40 have been deleted and the 
requirements contained in them have 
been moved to 47-3-42. 

Section 47-3-42 incorporates the 
following Federal regulations as they 
existed on July 1, 1985, 30 CFR 778.13, 
778.14, 778.15, 778.16, 778.17(a), 778.18, 
778.21, 778.22, 779.4, 779.11, 779.12, 
779.18, 779.19, 779.20, 779.21, 779.22, 
779.24, 779.25, 780.11, 780.12, 780.13, 
780.14, 780.15, 780.16, 780.18, 780.21, 
780.22, 780.23, 780.25, 780.27, 780.29, 
780.31, 780.33, 780.35, 780.37, 785.13, 
785.17, 785.18, 785.20, 785.21, 785.22, 
773.13, 773.15, 773.19, 701.11 and 773.12. 
With the exception of § 780.21(f), they 
are identical to the Fccerai regulations 
and, therefore, no less effective than the 
Federal program. OSMRE suspended 30 
CFR 780.21(f} insofar as the section 
limits the regulatory authority from 
requiring a permit applicant to address 
life-of-the-mine hydrologic 
consequences determination (51 FR 
41952, November 20, 1986). This means 
that the regulatory authority must 
determine the appropriate scope of a 
probable hydrologic consequences 
(PHC) determination on a case-by-case 
basis. That is, whether and to what 
degree a permit applicant should include 
hydrologic information for operations 
conducted outside the permit area 
during the entire life of the operation. 
The Kansas regulations limit the 
regulatory authority's authority to 
require life-of-the-mine PHC 
determination. 

Therefore, the Director is 
disapproving K.A.R. 47-3-42(a)(26) and 
requiring a progam amendment. The 
Director finds that all other regulations 
contained in this chapter of the Kansas 
regulations are no less effective than the 
Federal regulations, are not inconsistent 
with SMCRA and the Director is 
approving these regulations. 


4. K.A.R. 47-4-14 and 47-4-15 


K.A.R. 47 Article 4 sets forth the 
regulations governing public hearings. 
Section 47-4-14 incorporates by 
reference rules for the State corporation 
commission, burden of proof in 
administrative hearings. The 
incorporated regulations are those that 
existed on May 1, 1985 including K.A.R. 
82-1-204, 82-1-207, 82-1-212, 82-1-214, 
82-1-215, 82-1-216, 82-1-217, 82-1-218, 


82-1-219, 82—1-221, 82-1-222, 62-1--223, 
82-1-224, 82-1-225, 82-1-226, 82-1-227, 
82-1-228, 82—1-229, 82-1-230, 82-1-232, 
82-1-234a, 82-1-235, 82~1-237(a) and 82- 
1-238. 

Section 47-415 incorporates by 
reference the Federal rules and 
regulations of the Department of the 
Interior's Office of Hearings and 
Appeals as they existed on October 1, 
1984. The regulations concern the 
discovery process. This section 
incorporates the following Federal 
regulations 43 CFR 4.1130, 4.1131, 4.1132, 
4.1133, 4.1134, 4.1135, 4.1136, 4.1137, 
4.1138, 4.1139, 4.1140 and 4.1141. 

K.A.R. 47—4-15(b) places the burden of 
proof at administrative hearings of the 
board on the party seeking to reverse 
the decision of the board. These 
regulations are amended versions that 
have been previously approved in the 
Kansas program. They have been found 
to be no less stringent than SMCRA and 
no less effective than the Federal 
regulations. Therefore, the Director is 
approving the amendments. 


5. K.A.R. 47-6-3, 47-6-4, 47-6-5 and 47- 
6-6 


K.A.R. Article 6 sets forth the permit 
regulations. Section 47-6-3 incorporates 
by reference the permit renewal Federal 
regulation at 30 CFR 774.15 as it existed 
on July 1, 1985. Kansas’ counterpart 
regulations to 30 CFR 774.11 and 774.13 
have not been amended and may be 
found at K.A.R, 47-6-1 and 47-6-2 
respectively. Section 47-6-4 sets forth 
regulations governing permit transfers, 
assignments and sales including 
requiring the person succeeding to a 
permit by transfer, sale or assignment to 
file an application for a new permit with 
the Board no later than 30 days after the 
succession is approved. This section 
also incorporates by reference 30 CFR 
774.17. 

Section 47-6-5 has been deleted and 
the contents of this section have been 
incorporated at 47-3—42(a)(44). 

Section 47-6-6 incorporates by 
reference the Federal rule at 773.17 
concerning permit conditions as it 
existed on July 1, 1985. 

These regulations are identical to the 
Federal regulations; therefore, the 
Director finds them to be no less 
effective than the Federal provisions. 


6. K.A.R. 47-7-2 


This section incorporates by reference 
the Federal regulations concerning coal 
exploration as they existed on July 1, 
1985. They include 30 CFR 772.11, 772.12, 
772.13, 772.14 and 772.15. 

Subsequent to Kansas’ submittal of 
these program amendments OSMRE 
suspended parts of 30 CFR 772.11 and 
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772.12 in response to the district court's 
decision (51 FR 41952, November 20, 
1986). Specifically, OSMRE has 
suspended § 772.11(a) insofar as it limits 
the responsibility to submit a notice of 
intent to explore to those persons who 
will substantially disturb the natural 
land surface. OSMRE also suspended 

§ § 772.11(b)(3) and 772.12(b)(3), insofar 
as they allow a coal exploration notice 
or application to be submitted which 
does not include a narrative describing 
the exploration area. Therefore, OSMRE 
finds that Kansas regulations K.A.R. 47- 
7-2 (a) and (b) are less effective than the 
Federal regulations insofar as they 
incorporate the suspended language 
discussed above, is disapproving them, 
and requiring a program amendment. 
This means that all persons conducting 
coal exploration in Kansas will be 
required to submit a notice of intent to 
explore whether or not they will 
substantially disturb the natural land 
surface and will be required to submit a 
narrative describing the exploration 
area. 

Because these regulations are 
identical to the Federal regulations with 
the exceptions discussed above, the 
Director finds them no less effective 
than the Federal provisions. 


7. K.A.R. 47-8-2, 47-8-9, 47-8-9a, 47-8- 
10 


Kansas has amended Article 8 on 
bonding procedures by deleting 47-8-2, 
47-8-9a and 47-8-10. The provisions 
formerly contained in these sections 
have been moved to 47-8-9 [j, k, o and 
m). 

Section 47-8-9 incorporates the 
following Federal bonding regulations as 
they existed on July 1, 1985, 30 CFR 
800.4, 800.5, 800.11, 800.12, 800.13, 800.14, 
800.15, 800.16, 800.17, 800.20, 800.21, 
800.23, 800.30, 800.40, 800.50 and 800.60. 

OSMRE has suspended portions of its 
bonding regulations in compliance with 
decisions by the district court (50 FR 
7274, February 21, 1985). The supended 
sections, §§ 800.11(b) and 800.13(a)(2), 
dealt with incremental and phase 
bonding, respectively. Kansas has 
incorported the supension. Therefore, 
K.A.R. 47-8-9(c) and (e) are not 
inconsistent with the Act and no less 
effective than the Federal regulations. 

The regulations discussed above are 
identical to the Federal regulations and 
the Director, therefore, finds them no 
less effective than the Federal 
regulations. 


8. K.A.R. 47-9-1, 47-9-3 and 47-9-4 


Section 47-9-1 incorporates by 
reference the Federal surface and 
underground coal mining performance 
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- standards, coal exploration performance 
standards, and performance standards 
for special categories of mining as they 
existed on July 1, 1985. They ime include 30 
CFR 810.2, and all of Parts 815, 816, 817, 
823, 828, and 827 as they existed on 
October 1, 1985. 

The Kansas regulations at K.A.R. 47- 
9-1(c} and (d) incorporate several 
sections that were remanded by the 
district court and have since been 

‘suspended by OSMRE. Thus, OSMRE 
may not approve them as part of the 
Kansas program unless they provide for 
more stringent land use or 
environmental controls. The specific 
sections affected are discussed below. 

K.A.R. 47-9-1{c} incorporates 
OSMRE's surface mining performance 
standards and *7-9-4c} incorporates 

standards of 
the Federal regulations at 30 CFR Parts 

816 and 817, respectively as they existed 
on July 1, 1985. The following remanded 
sections of the Federal regulations apply 
to both surface and underground 
performance standards. The State’s 
regulation counterparts cam be found in 
K.A.R. 47-9-1(c} and (d).. 

Section K.A.R. 47-9-1(d) incorporates 
OSMRE’s underground mining 
performance standards including 
§ 817.41(b}{2)}. OSMRE suspended this 
section on February 21, 1985 (50 FR 
7274). Kansas has incorporated the rule 
as suspended which does not require 
underground mine operators to restore 
hydrologic recharge capacity (50 FR 
7274, February 21, 1985). Fhus, OSMRE 
is approving the Kansas regulation. 

has suspended 30 CFR 
816.46(b}(2}, and 817.46(b)(2) insofar as 
they require use of a siltation structure 
in every instance (51 FR 41952, 

November 20, 1986). K.A.R. 47-9-1 
incorporates these 
regulations but since Kansas may 
require the more stringent standards of 

of siltation 


Kansas regulation. 

OSMRE has suspended §§ 816.49{a)f3, 
816.49(a){5)(i), 817.49{a)(3} and 
817.49(a)(5)(i) insofar as they apply to: 
small sedimentation ponds (51 FR 


41952}. Smalt sedimentation ponds are 
those ponds in which no embankment is 
more than 20 feet in height, measured 
from the upstream toe of the 
embankment to the crest of the 
emergency spillway and with a storage 
valume of less than 20 acre feet. Federal 
sections 30 CFR 816.49(a)(3) and 
817.49(a)(3) impose @ minimum static 
safety factor of 1.5 and seismic safety 
factor of 1.2 for all impoundments.. 
Federal $$ 816.49{a){5){i) and 
817.49{a})(5){i) establish stability 
requir2ments for foundation abutments 


and require sufficient foundation 
investigation and laboratory testing to 
determine design requirements for 
foundation stability. However, Kansas 
may require small sedimentation ponds 
to meet the more stringent static safety 
factors of 1.5 and the seismic safety 
factor of 1.2, and the stability 
requirements for foundation abutments 
and require sufficient foundation 
investigation and yo ora testing for 


usp 
$§ 816.49(a}(8), 816.84(b)(2), 817.49{a)(8) 
and 817.84{b)(2) insofar as they require 
separate principal amd emergency 
spillways where one spillway may 
safety pass the design storm event (51 
FR 41952). However, Kansas may 
require two separate spillways. 
Therefore, the Director finds that the 
Kansas regulations are no less effective 
than the Federal provisions and is: 
approving these regulations 

OSMRE has: suspended $$ 816.49(a){9) 
and 817.49{a){9) insofar as they permit 
the retention of highwalls im permanent 
impoundements (51 FR 41952). This 
means that underwater highwalls may 
not be retained im permanent 
impoundments. The requirement to 
eliminate highwalls underwater does 
not mean that the approximately 
premining contour must be 
within the impoundment; only the 
appropriate contour is required within 
the impoundment as long as highwalls. 
are e 

OSMRE is disapproving the Kansas 
regulation to the extent it is inconsistent 
with the suspended regulations. 
Therefore, Kansas will be required to 
amend its program to eliminate 
underwater highwalls in permanent 
impoundments. 

OSMRE has suspended $§ 816.81(a) 
and 817.81(a) insofar as end dumping or 
side dumping of coal waste is allowed 
(51 FR 41952). OSMRE is disapproving 
the Kansas regulatiom because allowing 
end or side dumping is inconsistent with 
the Federal provisions. Therefore, 
Kansas will be required to amend its 
program to prohibit end or side dumping 


§§ 816.81(c)(2) and 817.81(c)(2) insofar 
as they permit coal waste refuse piles to 
be constructed or modified with less 
compaction than necessary to attain 90 
percent of the maximum dry density 
determined in accordance with the 
standard Proctor method (51 FR 41959}. 
Therefore, OSMRE is disapproving the 
Kansas regulation and will require 
Kansas to amend its program to use the 
previous standard (1979 rules) until 
OSMRE adopts a further rule change. 
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OSMRE has suspended §§ 816.83 and 
817.83 insofar as they allow coal waste 
refuse piles to be constructed in lifts 
larger than two feet in thickness (51 FR 
41952). OSMRE is disapproving the 
Kansas regulation and is requiring 
Kansas to amend its program to employ 
a maximim two foot lift standard in in 
reviewing coal refuse pile designs until a 
new Federal rule is promulgated. 

The district court ruled that OSMRE 
had promulgated §§ 816.89{d) and 
817.89(d) (hazardous waste) without 
notice and comment. However, Kansas 
has followed its rulemaking procedures 
allowing for adequate public notice and 
comment. Therefore, the Director finds 
this section to be in accordance with 
SMCRA. 

OSMRE suspended § § 816.106{b} and 
817.106(b) as part of a settlement 
agreement (51 FR 257, January 3, 1985). 
Therefore, all surface coal mining and 
reclamation operations including 
remaining operations in Kansas must 
use all reasonably available spoil to 
backfill highwalls. On November 18, 
1986, OSMRE published new rules at 30 
CFR 816.106 and 817.106 (51 FR 41734). 
The new Federal regulations remove 
paragraph (b) that had previously been 
suspended. Kansas’ amendments had 
suspended this section; however, 
Kansas must remove from K.A.R. 47-9-1 
(c) and (d) the counterparts to 
§§ 816.106(b) and 817.106(b) to be no 
less effective than the Federal 
provisions. Therefore, the Director is 
disapproving the Kansas regulations and 
requiring Kansas to remove them. 

OSMRE has suspended 
§ § 816.116(b)(3){ii) and 817.116(b)(3)(ii} 
insofar as they authorize the inclusion of 
trees and shrubs which have been in 
place less than the full period of 
responsibility in determining the success 
of stocking (51 FR 41952). This means 
that trees and shrubs in place for less 
than the full applicable period of 
liability may not be counted in 
determining revegetation or reclamation 
success or for authorizing release of 
bond. 

OSMRE has also suspended 
§§ 816.116{c}(4) and 817.116(c)(4} insofar 
as they allow the repair of rills and 
gullies to occur without restarting the 
period of responsibility for the areas of 
repair (53 FR 41952). 

These two issues are related insofar 
as the court ruled that the record did not 
show that the repair of rills and gullies 
is a normal conservation practice or the 
replanting of trees is:a normal 
husbandry practice. Kansas" 
administrative and rulemaking records 
may show that the repair of rills and 
gullies and replanting of trees are 
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normal conservation and husbandry 
practices in the State. Kansas may, at a 
later date, submit these proposed rules 
along with the appropriate records for 
the Director's review. However, until 
such a demonstration is made, the 
Director is disapproving these Kansas 
regulations to the extent they would 
allow restocking of trees or shrubs or 
repair of rills and gullies without 
restarting the responsibility period. 
Kansas may not include any trees or 
shrubs that have been in place less than 
the full responsibility period for 
determining the success of stocking nor 
may the State allow the repair of rills 
and gullies without restarting the 
responsibility period. 

OSMRE has suspended 
§§ 816.116(c)(2) and 817.116(c)(2) insofar 
as these sections permits the 
determination of revegetation success to 
be measured over less than the growing 
seasons of the last two years of the 
responsibility period in areas with 26 
inches or more of rainfall per year (51 
FR 41952). Therefore, the Director is 
disapproving the Kansas regulations 
incorporating these sections and 
requiring Kansas to amend its program 
to determine revegetation success by 
measuring over no less than the growing 
seasons of the last two years of the 
responsibility period. 

OSMRE suspended §§ 785.16, 
816.133(d), and 817.133(d) insofar as they 
permit the granting of variances from 
AOC for surface coal mining operations 
in non-steep slope areas (51 FR 41952). 
Kansas has not incorporated by 
reference 30 CFR 785.16 which allowed 
for variances from the requirement to 
return mined lands to approximate 
original contour (AOC), making this 
portion of its program no less effective 
than the Federal provisions. However, 
when Kansas incorporated 30 CFR Parts 
816 and 817 into its rules, it incorporated 
§§ 816.133(d) and 817.133(d) which set 
the criteria for a variance from AOC. 
The Director believes that Kansas 
inadvertently incorporated §§ 816.133(d) 
and 817.133(d). However, the Director is 
disapproving the Kansas regulations 
that incorporate §§ 816.133(d) and 
817.133(d) and requiring Kansas to 
remove them. 

The Kansas program amendments 
incorporate by reference the Federal 
regulations at §§ 816.150, 816.151, 
817.150, 817.151, as they existed on July 
1, 1985. OSMRE suspended these 
sections on February 21, 1985 (50 FR 
7274). Thus, the Kansas amendments do 
not contain performance standards for 
roads. At such time as OSMRE adopts 
new regulations, Kansas will be 


required to adopt performance 
standards for roads. 

OSMRE has suspended 30 CFR 
823.11(a) found at K.A.R. 47-9-1(f) 
insofar as it allowed facilities used in 
surface coal mining to be exempt from 
the prime farmland performance 
standards (50 FR 7274). The suspension, 
which was incorporated by Kansas, 
means that prime farmland occupied by 
all coal preparation plants, support 
facilities and roads that are associated 
with surface mines must meet the 
applicable prime farmland performance 
standards. Therefore, the Director finds 
that the Kansas rule is no less effective 
than the Federal provisions. 

OSMRE suspended 30 CFR 823.11(b) 
because it was found to have an 
impermissibly broad variance from the 
post-mining use of prime farmland (50 
FR 7274). Kansas has incorporated this 
suspension. The suspension of this rule 
means that the regulatory authority 
cannot approve the retention of 
impoundments as satisfying the 
operator's obligation to restore prime 
farmland to premining equivalent levels 
of yield. Therefore, the Director finds 
that the Kansas rule is no less effective 
than the Federal provisions. 

Kansas has deleted section 47-9-3 
which contained performance standards 
for alternative designs. The Kansas 
program has gained greater flexibility 
with the incorporation of the Federal 
performance standards, making this 
section redundant; therefore, the 
Director is approving the amendment. 

Kansas has added a new section 
incorporating interim permit 
performance standards. Section 47-9-4 
includes the following Federal 
regulations as they existed on July 1, 
1985, 30 CFR 710.5 710.11(a), 715.12, 
715.13, 715.14, 715.15, 715.16, 715.17, 
715.18, 715.20, 715.200 and 716.7. Section 
47-9-4(c) contained the phrase “other 
applicable substantive rule and 
regulations”. OSMRE informed the State 
that the phrase was too vague and 
needed clarification before it could be 
approved. Kansas elected to delete this 
phrase in its final rule. Until the 
amendment can be revised, the State 
will interpret the regulation as requiring 
compliance with either the interim or 
permanent regulations. 

Because these rules are identical to 
the Federal regulations with the 
exceptions discussed above, the 
Director finds them to be in accordance 
with SMCRA and no less effective than 
the Federal regulations. 


9. K.A.R. 47-10-1 


Article 10 of Chapter 47 of Kansas’ 
administrative rules concern 
underground mining. K.A.R. 47-10-1 
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incorporates by reference OSMRE’s 
underground mining permit application 
regulations as they existed on July 1, 
1985. They include the following: 30 CFR 
783.11, 783.12, 783.18, 783.19, 783.20, 
783.21, 783.22, 783.24, 783.25, 784.11, 
784.12, 784.13, 784.14, 784.15, 784.16, 
784.17, 784.18, 784.19, 784.20, 784.21, 
784.22, 784.23, 784.24, 784.25, 784.26, 
784.29 and 784.200, 

OSMRE has suspended 30 CFR 784.14, 
(e) for which the Kansas equivalent is 
K.A.R. 47-10-1(a)(2) (51 FR 41952). This 
rule is the underground permitting 
requirement counterpart to § 780.21(f)/ 
K.A.R. 47-3—42(a)(26). A discussion of its 
suspension can be found in the section 
discussing 47-3-42 above. 

Because these regulations are 
identical to the Federal regulations, the 
Director finds them to be no less 
effective than the Federal provisions. 


10. K.A.R. 47-11-8 


Kansas chapter 47 article 11 sets forth 
the regulations for the small operator 
assistance program (SOAP). Section 47- 
11-8 incorporates by reference the 
Federal regulations pertaining to SOAP 
as they existed on July 1, 1985. They 
include 30 CFR 795.3, 795.6, 795.7, 795.8, 
795.9, 795.10, 795.11 and 795.12. 

Because these rules are identical to 
the Federal regulations, the Director 
finds them to be no less effective than 
the Federal provisions. 


11. K.A.R. 47-12-4 


This section of the Kansas program 
incorporates by reference the Federal 
regulations concerning lands unsuitable 
for mining as they existed on July 1, 
1985. They include 30 CFR 761.5, 761.11, 
761.12, 762.5, 762.11, 762.13, 762.14, 
764.13, 764.15, 764.17, 764.19, 764.21, 
764.23 and 764.25. 

OSMRE has promulgated new final 
rules and suspended sections of the 
Federal rules incorporated by Kansas 
into K.A.R. 47-12-4. These rules and 
their impact on the Kansas program are 
discussed below. 

OSMRE promulgated a new definition 
of “cemetery” at 30 CFR 761.5, on 
February 10, 1987 (52 FR 4244). A 
“cemetery” is defined as any place 
where human bodies are interred and 
includes private family burial grounds. 
The Kansas regulation incorporates the 
Federal definition of “cemetery” as it 
existed on July 1, 1985, which excludes 
private family burial grounds. Therefore, 
OSMRE is disapproving K.A.R. 47-12-4 
to the extent it excludes private family 
burial grounds from the definition of 
“cemetery” and requiring Kansas to 
amend its program. 
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OSMRE suspended its 1988 definition 
of “valid existing rights” (VER} at 30 
CFR 761.5 in to a district court 
order (51 FR 41952). The suspension has 
the effect of leaving in place the VER 
test as it existed prior to the 
promulgation of the 1983 definition. 

That VER test was the 1979 test, 
including the “needed for and adjacent” 
test, as modified by the August 4, 1980 
suspension notice which implemented 
the district court’s February 1980 
opinion in Jn Re: Permanent (I) (the 1980 
test}. That suspension notice stated that 
pending further rulemaking, OSMRE 
would interpret the regulation as 
including the court's suggestion that a 
good faith effort to obtain all permits 
would establish VER. The Kansas 
_ Tegulation incorporates the Federal 

definition as it existed on fuly 1, 1985. 
Therefore, OSMRE is disapproving 
Kansas’ definition of VER at K.A.R. 47- 
12-4 and requiring Kansas to amend its 
program. 

OSMRE promulgated revised rules at 
30 CFR 761.11(c) and 762.12{f){1) on 
February 10, 1987 (52 FR 4244) which 
extended the protections offered by 
section 522fe)(3} to both privately owned 
and publicly owned places listed on the 
National Register of Historic Places. The 
incorporation by Kansas of 30 CFR 
761.11(c} and 761.12{f)(1) as they existed 
on July 1, 1985, are disapproved to the 
extent that those rules limit the 
protections of section 522(e)(3)} of 
SMCRA to publicly owned properties 
listed on the National Register. Kansas 
will be required to amend its program 


accordingly. 

OSMRE suspended § 761.11(h); 
however, OSMRE will continue to 
implement the section 522{e}{1) 
prohibition on mining within areas 
protected by Congress. Kansas has 
incorporated by this 
suspended section of the Federal 
regulations. The Director finds this to be 
less effective than the Federal 
provisions. The Director is disapproving 
K.A.R. 47-12-4(b)’s counterpart to 30 
CFR 761.11(h). Kansas must amend its 
program to be no less effective than the 


Federal regulations. 

OSMRE suspended portions of the 
definitions of ‘fragile lands” and 
“historic lands” contained in 30 CFR 
762.5 on January 3, 1985 (50 FR 257). The 
phrase “beyond an operator's ability to 
repair or restore” is This 
means that instead of requiring a 
showing of irreparable or permanent 
damage to the lands to allow for 
designation of an area as unsuitable for 
mining, a showing of significant damage 

will be sufficient. Kansas incorporated 
these rules as they existed on July 1, 
1985. Therefore, the Director finds the 


Kansas definitions of “fragile lands” and 
“historic lands” to be no less effective 
than the Federal provisions. 

OSMRE suspended § 764.15{a)(3) 
which provides for petition suspensions 
by State regulatory authorities; and 
§ 764.15(a)(8) which provides for the 
resumption of processing of petitions 
where suspension has occurred and a 
permit application has since been filed 
(51 FR 41952). These suspensions mean 
that the regulatory authority may not 
suspend the processing of petitions to 
designate lands unsuitable. Therefore, 
the Director is disapproving K.A.R. 47- 
12-4(i) insofar as it incorporates the 
suspended language and is requiring 
Kansas to amend its program. 

With the exceptions discussed above, 
the Kansas rules at KAR 47-12-4 are 
identical to the Federal regulations; 
therefore, the Director finds them to be 
no less effective than the Federal 
provisions. 

12. K.A.R. 47-15-1a 


This section incorporates by reference 
the Federal regulations concerning 
inspection and enforcement as they 
existed on July 1, 1985. Kansas had 
submitted these regulations to OSMRE 
for approval as a program amendment 
on April 4, 1985. OSMRE approved this 
amendment on November 15, 1985, and 
it became part of the approved Kansas 
program as codified at 30 CFR 916.15(e). 
No changes have been made in this rule 
since it received final approval from 
OSMRE on November 15, 1985; 
therefore, the Director finds it to be no 
less effective than the Federal 
provisions. See November 15, 1985 
Federal Register notice (50 FR 47216). 


FV. Public Comments 


As discussed above, the Director 
solicited public comment and provided 
opportunity for a public hearing on the 
proposed amendments. No comments 
were received, and since no one 
requested an opportunity to testify at a 
public hearing, no hearing was held. 

Pursuant to section 503(b) of SMCRA, 
30 CFR 732.17(h)(10){i), 884.14(a)(2) and 
884.15, comments were also solicited 
from various Federal agencies with an 
actual or potential interest in the Kansas 
program. The Environmental Protection 
Agency concurred in the amendments. A 
summary of other comments received 
and the Director's responses to them 
appears below. 

The U.S. Fish and Wildlife Service 
praised Kansas’ efforts to revise its 
regulations; however, it had some 
reservations concerning Kansas’ 
implementation of its program regarding 
fish and wildlife resources. These 
comments are outside the scope of this 
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tulemaking as they apply to the 
implementation of the rules and not the 
adequacy of the rules themselves. The 
Director has taken note of these 
concerns and will monitor compliance 
with all requirements of the Kansas 
program as part of his ongoing oversight 
of this program. 


V. Director’s Decision 


Based on the above findings, the 
Director is approving the proposed 
amendments submitted by Kansas on 
April 23, 1986, with additional materials 
submitted on November 7, 1986, with the 
exception of those provisions 
determined to be inconsistent with 
SMCRA, the Federal regulations or court 
decisions concerning those regulations. 

The Federal rules at 30 CFR Part 916 
codifying decisions concerning the 
Kansas program are amended to 
implement this decision. The final rule is 
being made effective immediately to 
expedite the State program amendment 
process and to encourage States to bring 
their programs into conformity with the 
Federal standards without undue delay. 
Consistency of State and Federal 
standards is required by SMCRA. 

Kansas has incorporated by reference 
OSMRE’s revised rules. Through 
subsequent litigation some of the 
Federal regulations have been 
suspended in whole or in part. The 
following list of disapproved regulations 
will contain both the Kansas and 
Federal regulatory citation. 

The Director is disapproving the 
following provisions of the proposed 
amendments: 

(1) As discussed in finding 2, the 
definition of “previously mined area” in 
K.A.R. 47-2-75(b) which incorporates 30 
CFR 701.5. 

(2) As discussed in finding 3, section 
K.A.R. 47-3-42(a)(26} (30 CFR 780.21(f)) 
concerning life-of-mine hydrologic 
consequences determination. 

(3) As discussed in finding 6, K.A.R. 
47-7-2(a) and (b) as they affect coal 
exploration notices of intent and 
applications (30 CFR 772.11(a), 
772.11(b}(3), and 772.12(b)(3)). 

(4) As discussed in finding 8, sections 
47-9-1(c), (d} and (f) insofar as they 
incorporate by reference suspended 
sections of the following Federal 
regulations: 30 CFR 816.49{a}(9), 
817.49(a)(9), 816.81(a), 817.81(a), 
816.81(c)(2), 817.81(c)(2), 816.83, 817.83, 
816.106(b), 817.106(b), 816.116(b}(3)(ii), 
817.116(b){3){ii), 816.116(c)(4), 
817.116{c}{4), 816.116fc)(2)}, 817.116(c}{2), 
816.133(d), and 817.133(d). 

(5) As discussed in finding 9, section 
47-10-1(a){2) (30 CFR 784.14(e)). 
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(6) As discussed in finding 11, section 
47-12-4(a), (b), (c) and (i) insofar as they 
incorporate by reference the suspended 
sections of the following Federal 
regulations: 30 CFR 761.5, definitions of 
“cemetery” and “valid existing rights”, 

§ 761.11(h), § 764.15(a)(3), § 764.15(a)(8), 
30 CFR 761.11(c) and 761.12(f)(1). 


Effect of Director's Decision 


Section 503 of SMCRA establishes 
that a State may not exercise 
jurisdiction under SMCRA unless the 
State program is approved by the 
Secretary. Similarly, the Secretary's 
regulations at 30 CFR 732.17(a) require 
that any alteration of an approved State 
program must be submitted to OSMRE 
as a program amendment. Thus, any 
changes to the program are not 
enforceable by the State until approved 
by the Director. The Federal regulations 
at 30 CFR 732.17(g) prohibit any 
unilateral changes to approved State 
programs. In his oversight of the Kansas 
program, the Director will recognize 
only the statutes, regulations and other 
materials approved by him, together 
with any consistent implementing 
policies, directives and other materials, 
and will require the enforcement by 
Kansas of only such provisions. 


VI. Additional Determinations 


1. Compliance with the National 
Environmental Policy Act 


The Secretary has determined that 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 


2. Executive Order 12291 and the 
Regulatory Flexibility Act 


On August 28, 1981, the Office of 
Management and Budget (OMB) granted 
OSMRE an exemption from sections 3, 4, 
7 and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, for this action, 
OSMRE is exempt from the requirement 
to prepare a Regulatory Impact Analysis 
and this action does not require 
regulatory review by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 


3. Paperwork Reduction Act: 


This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 916 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: May 19, 1987. 

James W. Workman, 

Deputy Director, Operations and Technical 
Services, Office of Surface Mining 
Reclamation and Enforcement. 


PART 916—KANSAS 


30 CFR Part 916 is amended as 
follows: 

1. The authority citation for 30 CFR 
Part 916 continues to read as follows: 

Authority: Pub. L. 95-87, Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seq.). 


2. 30 CFR 916.15 is amended by adding 
new paragraph (f) as follows: 


§916.15 Approval of reguiatory program 
amendments. 


Y * * * 


(f) The following amendments 
submitted to OSMRE on April 23, 1986, 
with additional materials subsequently 
submitted on November 7, 1986, are 
approved effective May 26, 1987: 

Revisions to the Kansas 
Administrative Regulations in Chapter 
47, Article i—General 47-1-4, Article 
2—Meaning of Terms 47-2-7, 47-2-17, 
47-2-44, 47-2-53, 47-2-53a, 47-2-75, 
Article 3~Application for Mining Permit 
47-3-2, 47-3-3, 47-3-3a, 47-3-4, 47-3-21, 
47-3-40, 47-342, Article 4—Public 
Hearings 47-414, 47-4-15, Article 6— 
Permit Review 47-6-3, 47-6-4, 47-6-5, 
47-6-6, Article 7—Coal Exploration 47- 
7-2, Article 8—Bonding Procedures 47- 
8-2, 47-8-9, 47-8-9a, 47-8-10, Article 9— 
Performance Standards 47-9-1, 47-9-3, 
47-9-4, Article 10—Underground Mining 
47-10-1, Article 11—Small Operators 
Assistance Program 47-11-8, Article 12- 
Lands Unsuitable for Surface Mining 47- 
12-4, Article 15—Inspection and 
Enforcement 47-15-1a. 

3. 30 CFR Part 916 is amended to add 
§ 916.12 to read as follows: 


§916.12 State program provisions and 
amendments disapproved. 

(a) The following provisions of the 
surface coal mining regulations 
promulgated pursuant to K.S.A. 49-401 
et seq., as submitted on April 23, 1986, 
with additional materials subsequently 
submitted on November 7, 1986, are 
hereby disapproved: 
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(1) K.A.R. 47-2-75(b) “previously 
mined area”, insofar as it applies to any 
area upon which operations were 
previously conducted which were 
required to comply with SMCRA’s 
approximate original contour and 
highwall elimination requirements. 

(2) K.A.R. 47-3-42(a}(26), which 
incorporates by reference 30 CFR 
780.21(f), insofar as this section limits 
the regulatory authority from requiring a 
permit applicant to address life-of-mine 
hydrologic consequences determination. 

(3) K.A.R. 47~7-2(a) which 
incorporates by reference 30 CFR 
772.11{a) insofar as it limits the 
responsibility to submit a notice of 
intent to explore to those operations that 
will substantially disturb the natural 
land surface and 30 CFR 772.11(b)(3) 
insofar as it allows a coal exploration 
notice or application for less than 250 
tons to be submitted without including a 
narrative describing the exploration 
area. K.A.R. 47-7-2(b) which incorporates 
by reference 30 CFR 772.12(b)(3) insofar 
as it allows a coal exploration notice or 
application for more than 250 tons to be 
submitted without a narrative describing 
the exploration area. 

(4) K.A.R. 47-9-1(c) and (d) insofar as 
they incorporate by reference the 
suspended sections of the following 
Federal regulations: 30 CFR 816.49(a)(9) 
and 817.49(a)(9) insofar as they permit 
the retention of highwalls in 
impoundments; 30 CFR 816.81(a) and 
817.81(a) insofar as end dumping or side 
dumping of coal waste is allowed; 30 
CFR 816.81(c)(2) and 817.81(c)(2) insofar 
as they permit coal waste refuse piles to 
be constructed or modified with less 
compaction than necessary to attain 90 
percent of the maximum dry density 
determined in accordance with the 
standard Proctor method; 30 CFR 816.83 
and 817.83 insofar as they allow coal 
waste refuse piles to be constructed in 
lifts larger than two feet in thickness; 30 
CFR 816.106(b) and 817.106(b); 30 CFR 
816.116(b)(3)(ii) and 817.116(b)(3)(ii) 
insofar as they authorize the inclusion of 
trees and shrubs which have been in 
place less than the full period of 
responsibility in determining the success 
of stocking; 30 CFR 816.116(c)(4) and 
817.116(c)(4) insofar as they allow the 
repair of rills and gullies to occur 
without restarting the period of 
responsibility for the areas of repair; 30 
CFR 816.116(c)(2) and 817.116(c)(2) 
insofar as they permit the determination 
of revegetation success to be measured 
over less than the growing seasons of 
the last two years of the responsibility 
period in areas with 26 inches or more of 
rainfull per year, and 30 CFR 816.133(d) 
and 817.133(d). 
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(5) K.A.R. 47-10-1(a)(2) which 
incorporates by reference 30 CFR 
784.14(e), insofar as this section limits 
. the regulatory authority from requiring a 
permit applicant to address life-of-mine 
_ hydrologic consequences determination. 

(6) K.A.R. 47-12-4{a), insofar as it 
incorporates by reference the suspended 
portions of the definition contained in 30 
CFR 761.5, “valid existing rights”. 

(7) K.A.R. 47-12-4(a) which 
incorporates by reference the Federal 
definition of “cemetery” (30 CFR 761.5) 
as it existed on July 1, 1985, insofar as it 
excludes private family burial grounds. 

(8) K.A.R. 47-124 (b) and (c) which 
incorporate by reference 30 CFR 
761.11(c) and 761.12(f) as they existed on 
July 1, 1985, insofar as they limit the 
protections of section 522(e)(3) of the 
Act to publicly owned places on the 
National Register of Historic Places. 

(9) K.A.R. 47-12-4(b) which 
incorporates by reference 30 CFR 
761.11(h). 

(10) K.A.R. 47-12-4(i) which 
incorporates by reference 30 CFR 
764.15(a)(3) which allows the regulatory 
authority to suspend the processing of 
unsuitability petitions and 30 CFR 
764.15(a)(8) which provides for the 
resumption of petition processing when 
a permit application is filed. 


4. 30 CFR 916.16 added to read as 
follows: 


§ 916.16 Required program amendments. 

(a) Pursuant to 30 CFR 732.17, Kansas 
is required to submit for OSMRE’s 
approval the following amendments by 
the dates specified. 

(1) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-2-75 to 
remove the definition of “adverse 
physical impact” and amend the 
definition of “previously mined area” to 
be no less effective that 30 CFR 701.5. 

(2) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-3- 
42(a)(6) to allow the regulatory authority 
to require a permit applicant to address 
life-of-the-mine hydrologic impacts in 
the probable hydrologic consequences 
determination to be no less effective 
than 30 CFR 780.21(f). 

(3) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-7-2(a) 
and (b) to require all persons conducting 
coal exploration to submit a notice of 
intent to explore to be no less effective 
than 30 CFR 772.11(a), and to require 
applications for a coal exploration 
permit or notices of intent to explore to 
have naratives describing the 
exploration area to be no less effective 
than 30:CFR 772.11(b)(3) and 772.12(b). 

(4) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-9-1 (c) 


and (d) to require the elimination of 
underwater highwalls, to be no less 
effective than 30 CFR 816.49(a)(9) and 
817.49(a)(9). 

(5) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-9-1 (c) 
and (d) to prohibit end or side dumping 
to be no less effective than 30 CFR 
816.81(a) and 817.81(a). 

(6) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-9-1 (c) 
and (d) to require a 90 percent 
compaction standard to be no less 
effective than 30 CFR 816.81(c)(2) and 
817.81(c)(2). 

(7) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-9-1 (c) 
and (d) to require a maximum of 2-foot 
lifts to be no less effective than 30 CFR 
816.83 and 817.83. 

(8) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-9-1 (c) 
and (d) to remove the suspended 
counterpart to 30 CFR 816.106(b) and 
817.106(b) to be no less effective than 
the Federal regulations. 

(9) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-9-1 (c) 
and (d) to measure revegetation success 
to be no less effective than 30 CFR 
816.116(c)(2) and 817.116(c)(2). 

(10) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-9-1 (c) 
and (d) to remove the incorporation by 
reference of 30 CFR 816.133(d) and 
817.133(d). 

(11) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-10- 
1(a)(2) to allow the regulatory authority 
to require a permit applicant to address 
life-of-the-mine hydrologic impacts in 
the probable hydrologic consequences 
determination to be no less effective 
than 30 CFR 784.14(e). 

(12) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-12-4(a) 
to include definitions of “cemetery” and 
“valid existing rights” no less effective 
than those found at 30 CFR 761.5, 

(13) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-12-4 (b) 
and (c) to extend the protections of 
section 522(e)(3} of SMCRA to all 
properties listed on the National 
Register of Historic Places to be no less 
effective than 30 CFR 761.11(c) and 
761.12(f)(1). 

(14) By May 26, 1988, Kansas shall 
amend its program at K.A.R. 47-12-4(i) 
so that the regulatory authority may not 
suspend the processing of petitions to 
declare lands unsuitable for mining to 
be no less effective than 30 CFR 
764.15(a)(3) and 764.15(a)(8). 

(b) [Reserved] 


[FR Doc. 87-11875 Filed 5-22-87; 8:45 am] 
BILLING CODE 4310-05-M 
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30 CFR Part 938 


Permanent State Regulatory Program 
of Pennsylvania; Modification of 
Deadline 


AGENCY; Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 


ACTION: Final rule. 


SUMMARY: This document amends 30 
CFR Part 938 by modifying the deadline 
for Pennsylvania to amend its 
permanent regulatory program under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). Pennsylvania 
requested an extension of time 
necessary to revise its State program 
regulations to be no less effective than 
the Federal regulations and consistent 
with SMCRA. After providing 
opportunity for public comment, the 
Director has decided to extend the 
deadline for the State to adopt four 
amendments as required under 30 CFR 
938.16(c), (d), (e) and (f) until August 24, 
1987. The amendments would revise the 
State program regulations pertaining to 
prime farmland. 

EFFECTIVE DATE: May 26, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Robert Biggi, Director, Harrisburg Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, 101 
South 2nd Street, Suite L-4, Harrisburg, 
Pennsylvania 17101, Telephone: (717) 
782-4036. 


SUPPLEMENTARY INFORMATION: 


I. Background on the Pennsylvania State 
Program 

On February 29, 1980, the Secretary of 
the Interior received a proposed 
regulatory program from the State of 
Pennsylvania. On October 22, 1980, 
following a review of the proposed 
program as outlined in 30 CFR Part 732, 
the Secretary disapproved the 
Pennsylvania program. The State 
resubmitted its program on January 25, 
1982, and subsequently the Secretary 
approved the program subject to the 
correction of minor deficiencies. 
Information pertinent to the general 
background, revisions, modifications, 
and amendments to the proposed 
permanent program submission, as well 
as the Secretary's findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval of the Pennsylvania program 
can be found in the July 30, 1982 Federal 
Register notice (47 FR 33050). 
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II. Background on the Required 
Amendments 


The four required amendments were 
necessary to remedy minor deficiencies 
identified in an-earlier Pennsylvania. ; 
amendment approved by OSMRE. The 
Secretary's findings and decision on the 
amendment were published in the 
Federal Register on May 19, 1986 (51 FR 
18314). The required amendments listed 
in the approval notice at 30 CFR 
938.16(c), (d), (e) and (f) required that by 
January 31, 1987, Pennsylvania complete 
the following: 

(c) Amend its program regulations to 
be consistent with the Federal 
regulations at 30 CFR Part 823 as 
remanded by the U.S. District Court for 
the District of Columbia on October 1, 
1984, by deleting the language at 
8.32(b)(4) which provides an exemption 
to the prime farmland requirements if 
“the area of the prime farmland is 
minimal in size (less than 5 acres) and 
has been or will be in use for an 
extended period of time (more than 10 
years).” 

(d) Amend its program regulations at 
88.32(e) and 88.491(k)(4) or otherwise 
amend its program to be no less 
effective than 30 CFR 785.17(c)(1)(ii) in 
requiring approval by the U.S. 
Department of Agriculture Soil 
Conservation Service of alternative soil 
profile descriptions for prime farmland 
soils included in the permit application. 

(e) Amend its program regulations at 
88.61 or otherwise amend its program to 
be consistent with section 510({d) of 
SMCRA to: (a) Establish criteria for 
evaluating the applicant's operation and 
reclamation plan to determine whether 
the productivity standard for mined 
prime farmland set forth under Chapter 
88 can be achieved following mining; (b) 
require the applicant to submit a plan to 
establish his technological capability to 
comply with the requirements for 
restoring prime farmland productivity; 
and (c) require the applicant to submit 
information on productivity prior to 
mining. 

(f) Amend its regulations at 
88.129(f}(1) and (2) and the 
corresponding provision under Chapter 
88, Subchapters C, D, and F (88.217, 
88.330 and 88.491) or otherwise amend 
its program to be consistent with section 
510(d) of SMCRA by requiring that the 
restoration of prime farmland soil 
productivity shall be determined on the 
basis of measurement of crop yields. 

On December 22, 1986, Pennsylvania 
requested additional time to develop 
and adopt the required amendments at 
30 CFR 938.16(c), (d), (e) and (f). 
Pennsylvania requested a minimum 
extension of 90 days to satisfy the 


required amendments (Administrative 
Record No. PA-630). 

On March 5, 1987, OSMRE invited 
public comment on the State’s request 
for additional time to amend its program 
(52 FR 6828). No comments were 
submitted to OSMRE during the 
comment period. 


Ill. Director’s Decision 


The Director has decided to grant 
Pennsylvania's request and extend the 
deadline for the State to satisfy the 
requirements set forth under 30 CFR 
938.16(c), (d), (e) and (f) until August 24, 
1986. 

This extension will enable 
Pennsylvania to coordinate the adoption 
of amendments to satisfy these 
requirements with other regulatory 
reform efforts currently being 
undertaken by the State. 


IV. Additional Determinations 


1. Compliance with the National 
Environmental Policy Act 


The Secretary has determined that, 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292{d), no environmental impact 
statement need be prepared on this 
rulemaking. 


2. Executive Order No. 12291 and the 
Regulatory Flexibility Act 


On August 28, 1981, the Office of 
Management and Budget (OMB) granted 
OSMRE an exemption from sections 3, 4, 
7, and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 


3. Paperwork Reduction Act 


This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 938 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 
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Dated: May 19, 1987. 
James W. Workman, 
Deputy Director, Operations and Technical 
Services, Office of Surface Mining . 
Reclamation and Enforcement... 
PART 938—PENNSYLVANIA 


1. The authority citation for Part 938 
continues to read as follows: 

Authority: Pub. L. 95-87, Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seg.). 


§ 938.16 [Amended] 


2. Sections 938.16(c), (d), (e) and (f) are 
amended by substituting August 24, 1987 
for January 31, 1987, each time that date 
appears in those paragraphs. 

[FR Doc. 87-11874 Filed 5-22-87; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF EDUCATION 
34 CFR Parts 605, 606, 705, and 726 


Removal of Miscellaneous Regulations 


AGENCY: Department of Education. 
ACTION: Final regulations. 


SUMMARY: The Secretary amends Title 
34 of the Code of Federal Regulations 
(CFR) by removing certain obsolete 
parts. These CFR parts are no longer 
needed for the reasons stated in this 
document. The Secretary takes this 
action as part of the deregulation review 
to eliminate unnecessary regulations. 


EFFECTIVE DATE: These regulations take 
effect May 26, 1987. 


FOR FURTHER INFORMATION CONTACT: A. 
Neal Shedd, 400 Maryland Avenue, SW. 
(Room 2131, FOB-6), Washington, DC 
20202. Telephone: (202) 732-2887. 


SUPPLEMENTARY INFORMATION: Under 
Executive Order 12291, effective 
February 17, 1981, the Department of 
Education (ED) is reviewing and, where 
possible, eliminating unnecessary 
regulations. 

Part 605—Continuing Education 
Outreach—State Administered Program 
and Part 606—Continuing Education 
Outreach—Special Projects Program 


Parts 605 and 606 are removed 
because they have been superseded by 
new legislation. The Higher Education 
Amendments of 1986, Pub. L. 99-498, 
enacted October 17, 1986, amended the 
legislation authorizing the Continuing 
Education Outreach Program to 
establish a new progam. The Continuing 
Education Outreach Program was 
eliminated. 
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Part 705—Government in the Sunshine 
Act Regulations 


These regulations apply only to the 
National Council on Educational 
Research (NCER). The regulations are 
obsolete because the NCER has been 
replaced by the National Advisory 
Council on Educational Research and 
Improvement. See section 1401, Pub. L. 
99-498, enacted October 17, 1986. 


Part 726—Capacity-Building for 
Statistical Activities in State Agencies 


This program is not required by 
statute. As a result of a change in 
Department policy, the Secretary no 
longer funds projects under this 
program. These regulations are therefore 
unnecessary. 

Grants previously awarded by the 
Secretary under 34 CFR Parts 605, 606, 
and 726 remain subject to the 
regulations in effect at the time the 
grants were made. 


Waiver of Proposed Rulemaking 

‘In accordance with section 
431(b)(2)(A) of the General Eucation 
Provisions Act (20 U.S.C. 1232(b){2)(A)) 
and-the Administrative Procedure Act (5 
U.S.C. 551 et seq.), it is the-practice of 
the Secretary to offer interested parties 
the opportunity to comment on proposed 
regulations. However, the removal of 
these obsolete regulations is purely 
technical and does not establish new 
substantive policy. Therefore; the 
Secretary has determined under 5 U.S.C. 
553(b)(B) that proposed rulemaking on 
these regulations is unnecessary and 
contrary to the public interest. 


List of Subjects 
34 CFR Part 605 


Colleges and Universities, Education, 
Grant programs—education. 


34 CFR Part 606 


Education, Educational facilities, 
Government contracts, Grant 
programs—education. -. 


34 CFR Part 705 
Education Department, Sunshine Act. 
34 CFR Part 726 


Computer technology, Education, 
Grant programs—education, 
Intergovernmental relations, Statistics. 

Dated: May 8, 1987. 

(Catalog of Federal Domestic Assistance 
Numbers do not apply.) 

William J. Bennett, 

Secretary of Education. 


The Secretary amends Title.34 of the 
Code of Federal Regulations as follows: 


PART 605—CONTINUING EDUCATION 
OUTREACH—STATE ADMINISTERED 
PROGRAM [REMOVED] 


1. Part 605 is removed. 


PART 606--CONTINUING EDUCATION 
OUTREACH—SPECIAL PROJECTS 
PROGRAM [REMOVED] 


2. Part:606 is removed. 


PART 705—GOVERNMENT IN THE 
SUNSHINE ACT REGULATIONS 
[REMOVED] 


3. Part 705 is removed. 


PART 726—CAPACITY-BUILDING FOR 
STATISTICAL ACTIVITIES IN STATE 
AGENCIES [REMOVED] 


4. Part 726 is removed. 
[FR Doc. 87-11882 Filed 5-22-87; 8:45 am] 
BILLING CODE 4000-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 60 
[FRL-3205-4] 


National Emission Standards for 
Hazardous Air Pollutants and 
Standards of Performance for New 
Stationary Sources Delegation of 
Authority to the State of New York 


AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule; Delegation of 
authority. 


SUMMARY: This notice announces the 
delegation of authority by the 
Environmental Protection Agency to the 
State of New York to implement and 
enforce additional source categories of 
the Standards of Performance for New 
Stationary Sources (NSPS) and National 
Emission Standards of Hazardous Air 
Pollutants (NESHAPS) along with 
revisions and amendments to the NSPS 
and the NESHAPS. The delegation was 
requested by the New York State 
Department of Environmental 
Conservation (NYSDEC). NSPS and 
NESHAPS are air pollution control 
requirements set under the Clean Air 
Act. This action informs all affected 
sources of the need to submit to the 
State, in addition to the EPA, all the 
information required pursuant to the 
delegated subparts. NSPS are applicable 
to certain categories of new air pollution 
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sources. NESHAPS are applicable to 
certain categories of both new and 
existing sources. 


EFFECTIVE DATE: The action is effective 
on May 26, 1987. This action became 
applicable on December 17, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Francis W. Giaccone, Chief Air 
Compliance Branch, Air & Waste 
Management Division, EPA Region II 
Office, 26 Federal Plaza, New York, New 
York 10278, (212) 264-9627. 
SUPPLEMENTARY INFORMATION: Sections 
111(c) and 112(d) of the Clean Air Act 
directs the Administrator of the 
Environmental Protection Agency (EPA) 
to delegate EPA's authority to 
implement and enforce Standards of 
Performance for New Stationary 
Sources (NSPS) and National Emission 
Standards for Hazardous Air Pollutants 
(NESHAPS) to any state which has 
submitted adequate procedures. 
Nevertheless, the Administrator still 
retains concurrent authority to enforce 
the standards following delegation of 
authority to a state. 

On July 14, 1983 EPA and the New 
York State Department of 
Environmental Conservation (DEC) 
entered into a delegation agreement 
whereby, among other things, EPA 
would offer, every six months, 
delegation of those new categories of 
NSPS and NESHAPS standards that 
were promulgated by EPA during that 
six month peirod and that EPA found 
DEC had the authority to implement and 
enforce. Additionally by this July 14, 
1983. delegation agreement, EPA was to 
inform DEC of any changes or revisions 
to previously delegated NSPS or 
NESHAPS categories. Subsequently, 
DEC would accept delegation of these 
changes and revisions if DEC did not 
decline such delegation. 

On July 14, 1986 EPA offered for 
delegation to the State of New York 
seven new NSPS categories. On 
December 17, 1986, DEC accepted. 
delegation of these new Subparts. The 
following provides a listing of new NSPS 
and NESHAPs delegated to the DEC. 


NSPS Delegation 


AAa Steel plants: Electric Arc Furnaces 
and AODs 

LL Metallic Mineral Processing Plants 

FFF Flexible Vinyl & Urethane Coast & 
Print 

JJJ Petroleum Dry Cleaners 

LLL SO, Emissions from Onshore 
Natural Gas Plants 

OOO Nonmetallic Mineral Processsing 
Plants 
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PPP Wool Fiberglass Manufacturing 
Plants 


NESHAPS Delegation 
No additional Categories 


EPA’s Findings 


EPA's determination that the 
delegation be approved is based on the 
Agency's review of New York's 
statutory authority contained in 6 
NYCRR, Chapter III of the New York 
Code. Based on that review, EPA 
concluded that this statutory authority is 
adequate to enforce the delegated 
NSPS/NESHAPS standards through 
NYSDEC’s permit system. EPA has 
reviewed 6 NYCRR, Chapter III, Parts 
200 and 201 and has concluded that 
these regulations will enable EPA to 
fully delegate NSPS/NESHAPS 
implementation and enforcement 
authority to NYSDEC for those NSPS 
and NESHAPS identified in this notice 
and that such delegation is, therefore, 
appropriate. EPA notified the 
Commissioner of these findings in a 
letter dated July 14, 1986. 

The delegation is based upon the 
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same conditions as those stated in the 
agreement of July 14, 1983 between EPA 
and DEC. Copies of all correspondence 
and EPA’s delegation letter are 
available for public inspection in the 


" Office of Air Compliance Branch at the 


Environmental Protection Agency, 
Region II Office, 26 Federal Plaza, New 
York, New York 10278. 


Consequences of EPA’s Action 


Effective December 17, 1986 all 
correspondence, reports, notifications 
required by the delegated NSPS and 
NESHAPS should be submitted to the 
New York State Department of 
Environmental Conservation, Division of 
Air Resources, 50 Wolf Road, Albany, 
NY 12223-0001. 

The Office of Management and Budget 
has exempted this action from the 
requirements of section 3 of Executive 
Order 12991. 

This Notice is issued under the 
authority of section 111 of the Clean Air 
Act, as amended (42 U.S.C. section 
7411). 


Raed ee OT cccsneninsenntianitiiecnal 
Steam 
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Dated: May 6, 1987. 
Christopher J. Daggett, 


Regional Administrator. 


PART 60—STANDARDS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES 

Title 40, Chapter I, Subchapter C, Part 
60, Code of Federal Regulations is 
amended as follows: 


Subpart A—General Provisions 

1. The authority citation for Part 60 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7642. 

2. Section 60.4 paragraph (b)(FF)(1) is 
revised to read as follows: 


§60.4 Address. 


* * * * 
(b) * et 
* * * 


(FF) ** 

(1) The following table lists the specific 
source and pollutant categories that have 
been delegated to the states in Region Il. The 
(X) symbol is used to indicate each category 
that has been delegated. 


islands 
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Proposed Rules 


opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 


7 CFR Parts 272 and 278 
[Amdt. No. 291] 


Food Stamp Program, Sales Tax 
Provision Clarifications; Sequencing of 
Food Stamp Transactions and 
Compliance Enforcement 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This rule contains proposed 


regulations for the Food Stamp (FS) 
Program to implement a method to 
allocate food stamps in store 
transactions where an individual pays 
with both food stamps and cash and 
some of the eligible food items 
purchased are taxed. Implementing 
these changes will allow stores to 
simply and efficiently conduct food 
stamp transactions under the sales tax 
provision. This rule would also clarify 
the mothod that will be used to enforce 
compliance with the sales tax provision. 


DATE: Comments on this proposed 
rulemaking must be received on or 
before July 27, 1987 to be assured of 
consideration. 


AppreEss: Comments should be 
submitted in writing to M. Patricia 
Warner, Chief, Administration and 
Design Branch Nutrition Programs, Food 
and Nutrition Service, USDA, 
Alexandria, Virginia, 22302. All written 
comments will be open to public 
inspection at the office of the Food and 
Nutrition Service during regular 
business hours (8:30 a.m. to 5:00 p.m., 
Monday through Friday), at 3101 Park 
Center Drive, Alexandria, Virginia, 
Room 716. 

FOR FURTHER INFORMATION CONTACT: 
Questions regarding this proposed 
rulemaking should be directed to Mr. 
O'Connor at the above address or by 
telephone at (703) 756-3385. 


SUPPLEMENTARY INFORMATION: 
Classification 
Executive Order 12291 


The Department has reviewed this 
proposed rule under Executive Order 
12291 and Secretary's Memorandum No. 
1512-1 and has classified it as “not 
major.” The rule will not have an annual 
effect on the economy of $100 million or 
more, nor is it likely to result in a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies or geographic regions. The rule 
would not result in significant adverse 
effects on competition, employment, 
investment, productivity, innovation or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Although this rule will affect the 
business community, this effect is not 
expected to be significant. The 
sequencing provision will affect 
approximately 100,000 approved retail 
stores, but the change in operating 
procedures it requires is minor. Potential 
penalties will affect only those stores 
that fail to comply with the sales tax 
exemption requirements. 


Executive Order 12372 


The Food Stamp Program is listed in 
the Catalog of Federal Domestic 
Assistance under No. 10.551. For the 
reasons set forth in the Final rule related 
Notice(s) to 7 CFR Part 3015, Subpart V 
(Cite 48 FR 29115, June 24, 1983 or 48 FR 
54317, December 1, 1983, as appropriate 
and any subsequent notices that may 
apply), this program is excluded from 
the scope of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. 


Regulatory Flexibility Act 


The proposed rule has also been 
reviewed with regard to the 
requirements of Pub. L. 96-354 and S. 
Anna Kondratas, Acting Administrator 
of the Food and Nutrition Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. The 
rule proposes to simplify the procedures 
stores use in the acceptance of food 
stamps and to clarify the manner in 
which complaince with the sales tax 
provision will be enforced. 
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Paperwork Reduction Act 


There are no reporting or 
recordkeeping provisions included in 
this proposed rule. 


Background 


Section 4({a) of the Food Stamp Act, as 
amended by section 1505 of Pub. L. 99- 
198, prohibits participation in the Food 
Stamp Program by States in which State 
or local sales taxes are collected on food 
stamp purchases. On April 1, 1986 the 
Department issued final rules (at 51 FR 
11009) which implemented the sales tax 
provision. Since that time, as States and 
retailers began their planning for 
implementation, it was discovered that 
certain technical aspects of retailer 
acceptance of food stamps were 
affected by the sales tax provision. 
Neither the statute nor the April 1 
regulations contained specific guidance 
on how these problems should be 
addressed. The Department decided that 
proposed regulations were needed to 
elicit comments from State agencies, 
retailers, and the general public on 
resolving these technical problems. 

The April 1, 1986 publication 
reiterated the statute when it stated that 
the failure of a State or local 
government to change its sales tax law 
would result in the State no longer 
participating in the Food Stamp 
Program. Those rules did not establish 
how this penalty would be imposed. 
This proposal would establish how 
compliance with the sales tax provision 
will be enforced. 


Sequencing of Food Stamp Transactions 


(§ 272.1(b)(2)) 


In planning for the implementation of 
the sales tax provision two problems 
came to our attention with regard to 
how the prohibition against charging 
sales taxes on food stamp purchases 
should be applied at the check-out 
counter. The first problem is with the 
sequencing of purchases. Sequencing 
refers to the order in which food stamps 
are applied to eligible items in a food 
order containing both taxable and non- 
taxable items when the recipient 
presents both food stamps and cash to 
pay for the order. The following 
example illustrates the problem: 


A recipient arrives at the check-out with 
a $50 order consisting entirely of eligible 
food. However, $10 of the food is 
taxable under State (soda, gum, candy, 
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etc.). The remainder is not taxed. The 
recipient gives the cashier $10 in food 
stamps and $40 in cash to pay for the 
order. If the $10 in food stamps is 
considered payment for the $10 worth of 
taxable food, no tax would be charged. 
However, if the $10 in food stamps is 
considered payment for a portion of the 
non-taxable food, the recipient will be 
charged tax for the items paid for with 
cash. 

Our regulations do not clearly address 
this situation. The rules issued April 1, 
1986 state that: “Although a food stamp 
recipient may use a combination of cash 
and food stamps in making a food 
purchase, only the dollar amount 
represented by the food coupons needs 
to be exempt from taxation” (§ 272.1(b)). 
The preamble discussion of this 
provision states, in part that"... a 
recipient paying for $25 worth of 
groceries with $10 in coupons and $15 in 
cash, must have sales taxes exempted 
on $10 worth of the purchase” (51 FR 
11010). 

The second problem that came to our 
attention is double-sorting. Double- 
sorting is the need for checkers in stores 
without sophisticated electronic 
checkout machines to physically sort the 
groceries into two piles a second time. 
Currently, one physical sort separates 
eligible from non-eligible items; the 
second sorting procedure would 
separate the eligible pile into two further 
sub-piles: Taxable items and non- 
taxable items. This procedure is 
confusing and could increase 
considerably the time needed for each 
food stamp transaction. 

The sequencing and double-sorting 
problems occur only in partial-tax 
States; i.e., in those States which tax 
some food items but not others and only 
in transactions where food stamp 
recipients have insufficient stamps to 
cover all their eligible food purchases. 
Neither problem occurs in States where 
no eligible food is taxed or where a// 
eligible food is taxed. Sequencing is an 
implementation-related problem only; 
i.e., once a sequencing method is chosen 
and implemented no further problem 
exists. Double-sorting is an ongoing 
problem, intrinsic to the sales tax 
provision in partial-tax States in stores 
lacking top-line electronic checkout 
machines. 

There are 28 partial-tax jurisdicitons 
according to our most recent 
information. There are: California, 
Connecticut, District of Columbia, 


Rhode Island, Texas, Vermont, 


Washington, West Virginia, Maine, 
Massachusetts, New Hampshire, 
Colorado, Alaska, Arizona, and 
Wisconsin. Of these, Alaska, Colorado 
and Arizona, do not have Statewide 
taxes but some of their municipalities do 
have taxes, and some of these 
municipalities tax some food items but 
not others. Of the 28 partial-tax 
jurisdictions, four implemented the sales 
tax provision October 1, 1986. These 
were Maryland, Kentucky, Indiana, and 
Alaska. Wisconsin, because of a State 
law passed some years ago, is already 
in compliance with the sales tax 
provision. 

The double-sorting problem can be 
accommodated by stores with electronic 
checkout machines capable of both 
storing taxable and non-taxable totals 
and manipulating these. The machines’ 
software programs thus perform the 
double-sort function electronically. 
However, many small stores and some 
mid-size stores in the 28 partial-tax 
States, because they lack these 
expensive machines and must do the 
double-sort manually, could eventually 
face one of these choices: Dropping 
voluntarily from the Food Stamp 
Program, purchasing the equipment 
needed to accommodate the double- 
sorting problem, being forced off the 
program due to compliance violations, 
or losing food stamp business to rival 
stores. 

A store that attempts to manually 
perform the double-sort will nearly 
double the time needed for food stamp 
recipients to buy their groceries, 
irritating both food stamp customers and 
non-food stamp customers and giving 
them a strong incentive to shop 
elsewhere. In addition, the volume of 
customers they can handle per hour will 
decrease, further increasing their costs 
and pinching their profits. A small store 
that wants to buy the necessary 
machine (which costs thousands of 
dollars) may not be able to afford it. The 
above problems could force a store off 
the program. A store that chooses not to 
perform the double-sort would 
automatically be in violation of the sales 
tax provisions. Likewise, a store that 
buys the equipment may have to raise 
all food prices to cover the cost of this 
capital investment, a result which could 
negate the Congressional purpose of 
relieving food stamp recipients of the 
burden of paying State and local taxes 
on purchases made with food stamps. 

The Department proposes to give 
State agencies a choice of two ways to 
address the sequencing and double- 
sorting problems. The first method 
results in both problems being 
eliminated. The Department 
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recommends that this method be 
followed. The second choice given to 
State agencies is a method to solely 
address the sequencing problem. State 
agencies that did not choose to adopt 
method one would be required to follow 
method two. 

One of the two methods being 
proposed in this rule for resolving the 
sequencing problem is to eliminate the 
problem entirely by mandating by law 
that no sales tax be charged on any 
eligible items in any transaction in 
which an individual uses any amount of 
food stamps. Since no tax is charged, 
there is nothing to sequence. This 
method also simultaneously solves the 
double-sorting problem-because taxable 
and non-taxable distinctions become 
irrelevant to the sales tax provision. 

While this comprehensive solution 
might seem to be one which could cost a 
State a significant sum of money in ‘lost’ 
sales tax receipts, on careful 
examination the amount of lost State tax 
dollars is likely to be quite small. The 
amount of tax collected on a transaction 
in a partial-tax State is relatively small. 
Typically, the partial-tax States tax only 
such items as soda pop and/or candy 
and a few miscellaneous items such as 
seeds, ice, etc. These items generally 
constitute only a small percentage of a 
household's total food purchases. 
According to data from a Department of 
Agriculture Economic Report (1979} on 
the monthly food consumption of food 
stamp recipients, the dollar percentage 
represented by soft drinks was 1.7 
percent and candy 1.3 percent. Because 
taxable items constitute such a small 
proportion of food stamp households’ 
monthly purchases, the vast majority of 
participating households will be using 
food stamps to cover the entire cost of 
the items and not paying tax anyway. 
Thus, it is likely that under this option a 
State’s only revenue loss will be from 
households receiving low benefit levels. 
This is because the “loss” will occur 
only when taxable items are purchased 
with a combination of cash and food 
stamps.The State of Maryland, which 
implemented the sales tax provision on 
October 1, 1986 chose this innovative 
solution by having its revenue 
department issue the appropriate 
directive to all stores in the State. 

In implementing the comprehensive 
method there should not be any limiting 
provisions, such as tying the exclusion 
to the proportion of food stamps versus 
cash proferred in the transaction. FNS 
believes an administrative solution such 
as this must be straightforward and 
uncomplicated to make it workable. 
Otherwise it becomes burdensome for 
retailers, and equitable and efficient 
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compliance monitoring by the State or 
FNS are impossible. 

The other method being proposed in 
this rule for resolving the sequencing 
problem is the option by which food 
stamps are allocated first to taxable 
items. States that do not choose the first 
method would be required to follow this 
second method. 

In analyzing how a food stamp 
transaction might be sequenced, the 
Department identified three potential 
methods that could be followed: (1) 
Allocate stamps first to taxable eligible 
items, (2) allocate stamps first to non- 
taxable eligible items, and (3) allocate 
stamps proportionally to the taxable and 
non-taxable eligible items. Using the 
following example these methods will 
be described in detail: A food stamp 
recipient wishes to purchase $50 worth 
of eligible foods and has $5 in food 
stamps and $45 in cash; of the $50, $44 
worth of the items is non-taxable and $6 
is taxable. The applicable sales tax is 5 
percent. 

The first method for allocating food 
stamps is to apply them first to the 
taxable portion of the transaction. Using 
this method in the example above, the 
dollar value ($5) of the food stamps is 
first applied against the cost of the 
taxable food items ($6). The recipient 
would pay 5 cents in sales tax on the 
one dollar's worth of taxable items not 
purchased with food stamps. 

We believe this method comports 
most closely with the intent of Congress 
in protecting recipient food stamp 
benefits, and is administratively simple 
for retailers to implement. Wisconsin, 
the only “partial-tax” State to have 
implemented the sales tax provision 
prior to October 1, 1986, uses this 
sequencing option. Alaska and 
Kentucky implemented the sales tax 
provision on October 1, 1986 using this 
option. Any State law which implements 
this provision must be specific, e.g., it 
cannot use permissive language, such as 
by saying that retailers would be 
permitted to apply food stamps first 
against taxable items. Such a directive 
would not meet the requirements of the 
proposed rule, i.e., individual retailers 
are not to be allowed discretion, a 
mandated uniform procedure must be 
applied. (Although the above discussion 
identified only “retailers” by name, the 
sales tax provision applies equally to 
approved wholesalers, such as those 
who sell taxed food in bulk to 
institutions like drug and alcohol 
treatment facilities which purchase them 
with food stamps, acting as authorized 
representatives for the institution's 
individual residents.) 

The second method for allocating food 
stamps is to apply them first to the 
nontaxable items in the transaction. 


Using this method in the example above, 
the dollar value ($5) of the food stamps 
is applied first against the $44 worth of 
nontaxable food items. The result is that 
the food stamp recipient pays sales tax 
on 100 percent of the items bought with 
food stamps and would pay 30 cents in 
sales tax. We believe this method would 
undermine the purpose of Congress by 
effectively reducing the food purchasing 
power of food stamps as can be seen in 
the example. This allocation method 
would indirectly tax those benefits. 

A third method for allocating food 
stamps is to apply them to taxable items 
according to the proportion of the total 
payment the food stamps comprise. 
Using this method the cashier must first 
determine what proportion of the total 
purchase is represented by the food 
stamps. Sales tax is then excused on 
that proportion of the total purchase. In 
the example, the recipient has $5 in food 
stamps. The cashier therefore 
determines the proportion to excuse as 
10 percent ($5/$50=1/10). Sales tax is 
therefore charged against 90 percent of 
the taxable total (which is $6). The 
recipient thus pays 27 cents tax. 

The major problem with this method is 
its complexity. A small and medium size 
store would need a separate pocket 
calculator to do the proportion and 
allocation computations, which would 
be time-consuming and significantly 
increase each transaction time. 
Moreover, some of the companies that 
make the most sophisticated electronic 
point of sale equipment have told us of 
“dry runs” and simulations they have 
performed to see if they could handle the 
allocation scheme. The conclusion so far 
is that even the most sophisticated 
machines do not have the necessary 
technical capability. In addition, this 
method would impose a higher tax on 
recipients. 

Since the first method is, 
administratively, the simplest, the 
second method violates the intent of the 
statutory provision, and the third 
method is far to complex, the 
Department is proposing the first 
method. Therefore, the proposed 
regulations offer States a choice of the 
comprehensive option or the sequence 
option under which food stamps are 
allocated first to taxable items. 

Double Allocation 

A further complication to the 
allocation issue has been raised. It 
arises where States have different sales 
tax rates on different eligible food items. 
For example, candy might be taxed at 5 
percent, while fruit juice is taxed at 3 
percent. We know that the States of 
Illinois, New York and Vermont have 
multiple tax rates on eligible foods, and 
there may be others with such multiple 
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rates, especially where localities levy 
sales taxes in addition to those imposed 
by the States. 

The Department has examined this 
problem and decided that States and 
localities must decide for themselves 
how best to resolve it. Their resolution 
would have to be within the framework 
of the two options for solving 
sequencing problems established in this 
rule. In providing guidance to affected 
States and localities, the Department 
would like to point out that the 
administrative complexity raised by the 
existence of multiple sales tax rates 
argues in favor of adopting our 
recommended solution: the dropping of 
all sales tax on transactions where food 
stamps are used. 


Compliance With the Sales Tax 
Provision (§§ 272.1(b)(3); 278.1(I)(1)(iv) 
and (2); 278.6(e)(7)) 


The Food Security Act of 1985 clearly 
states what is supposed to occur should 
a State or locality fail to change its sales 
tax laws to prohibit the collection of 
sales taxes on food stamp purchases. In 
such a circumstance, the States is to no 
longer participate in the Food Stamp 
Program. As noted earlier, the April 1, 
1986 regulations restated the legislation. 
Since their issuance, however, some 
questions have arisen as to how the 
Department would invoke the penalty. 

The Department proposes to enforce 
compliance with two general actions. 
First the administrative funding 
provided to the affected State as well as 
the distribution of food stamps in the 
affected State would be stopped. 
Second, the authorization to accept and 
redeem food stamps would be 
withdrawn from all retail and wholesale 
food concerns located in the affected 
State. Essentially, the Department would 
not consider the participation of these 
stores in the Program as effectuating the 
purposes of the program since they 
would be required under State or local 
law to collect sales taxes on food stamp 
purchases. Effectuating the purpose of 
the program is one of the criteria that a 
store must meet under Section 9(a) of 
the Food Stamp Act in order to be 
authorized to participate in the program 
(7 U.S.C. 2018(a)). This action would be 
taken to ensure that people from outside 
the affected State would not bear the 
sales tax burden in the affected State. 
This would also prevent food stamp 
purchases from being taxed and thereby 
augmenting the tax collections of the 
affected State. Preventing food stamp 
benefits form serving as an indirect 
Federal subsidy to State and local 
governments is one of the reasons why 
Congress enacted the sales tax 
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provision (see Senate Report 99-145, p. 
252 


A related compliance issue has also 
arisen. The issue is what action needs to 
be taken if an authorized store is found 
to be collecting sales taxes on food 
stamp purchases even though the State 
or locality where the store is located has 
changed its sales tax law to prohibit 
such a practice. The Department 
_ proposes to consider such action by an 
authorized firm to be a potential 
violation of the rules governing its 
participation in the program. Such a 
violation when detected would result in 
the store being issued a warning letter 
and notification sent to the appropriate 
State revenue office. 


Implementation 


The Department is proposing to make 
the comprehensive cummption} 
sequencing provision effective 30 days 
after publication of the final rule in the 
Federal Register for all States and 
localities which have already 
implemented the sales tax prohibition. 
All others would implement on or before 
October 1, 1987. The store warning/ 
penalty provisions will be effective 
October 1, 1987. 


List of Subjects 


7 CFR Part 272 


Alaska, Civil rights, Food stamps, 
Grant programs-social programs, 
Reporting and recordkeeping 
requirements. 


7 CFR Part 278 


Administrative practice and 
procedure, Banks, Banking, Claims, 
Food Stamps, Groceries-retail, 
Groceries, general line—wholesaler, 
Penalties. 

Accordingly, Parts 272 and 278 are 
proposed to be amended as follows: 

1. The authority citation for Parts 272 
and 278 continues to read: 


Authority: 7 U.S.C. 2011-2029. 


PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 


2. In § 272.1: 

(a) The text of paragraph (b) is 
redesignated (b)(1). 

(b) New paragraphs (b)(2) and (b)(3) 
are added. 

The revision and additions read as 
follows: 


§ 272.1 General terms and conditions. 
(b) No Sales Taxes on Food Stamp 
Purchases. (1) * * * 
(2) In applying the sales tax provision, 
a State or local area which taxes some, 
but not all, eligible food items shall 


mandate that all eligible items 
purchased in transactions in which food 
stamps.are used are exempt from sales 
tax regardless of the amount of the food 
stamps, or mandate that food stamps be 
allocated first to taxable eligible items. 

(3) States shall ensure that no State or 
local law permitting the imposition of 
tax on food paid for with food stamps is 
in effect at any time after September 30, 
1987. If a State fails to comply with this 
requirement, FNS may terminate the 
issuance of food stamps in that State 
and disallow administrative funds 
otherwise payable pursuant to Part 277. 
Disallowance actions shall be 
undertaken pursuant to the procedures 
set forth in § 276.4. 


* * * * * 


PART 278—PARTICIPATION OF 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND INSURED 
FINANCIAL INSTITUTIONS 


3. In § 278.1, paragraph (1) is revised to 
read as follows: 


§ 278.1 Approval of retail food stores and 
wholesale food concerns. 
* * * * * 

(1) Withdrawing authorization. (1) 
FNS shall withdraw the authorization of 
any firm authorized to participate in the 
program for.any of the following 
reasons. 

(i) The firm's continued participation 
in the program will not further the 
purposes of the program; 

(ii) The firm fails to meet the 
specifications of paragraphs (b), (c), (d), 
or (e) of this section; 

(iii) The firm has been found to be 
circumventing a period of 
disqualification or a civil money penalty 
through a purported transfer of 
ownership; or 

(iv) The firm is required under State or 
local law to charge sales tax on food 
stamp purchases at any time after 
September 30, 1987. 

(2) The FNS officer in charge shall 
issue a notice to the firm by certified 
mail or personal service to inform the 
firm of the determination and of the 
review procedure. FNS shall remove the 
firm from the program if the firm does 
not request review within the period 
specified in § 279.5. 

4. In § 278.2, the first sentence of 
paragraph (b) is revised. The revision 
reads as follows: 


§ 278.2 Participation of retail food stores. 
(b) Equal treatment for coupon 

customers. Coupons shall be accepted 

for eligible foods at the same terms and 
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conditions applicable to cash purchases 
of the same foods at the same store 
except that sales tax shall not be 
charged on eligible foods purchased 
with food stamps. * * * 


* * * * * 


5. In § 278.6, paragraph (e)(7) is 
revised as follows: 


§ 278.6 Disqualification of retail food 
stores and wholesale food concerns, and 
imposition of civil money penalties in lieu 
of disqualifications. 


a * * * * 


(e) Penalties. 

(7) Send the firm a warning letter if 
violators are too limited to warrant a 
disqualification or a firm has been found 
to be charging sales tax on purchases 
made with food stamps where State or 
local law forbids such a practice. Any 
sales tax warning sent to a store must 
be reported to the appropriate State 
revenue office. 
* * * * * 

Dated: May 18, 1987. 
S. Anna Kondratas, 
Acting Administrator, Food and Nutrition 
Service. 
[FR Doc. 87-11873 Filed 5-22-87; 8:45 am] 
BILLING CODE 3410-30-M 


* 2 # 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Parts 21 and 23 

[Docket No. 037CE, Notice No. 23-ACE-33] 


Special Conditions; Ballistic Recovery 
System, Inc., Modified Cessna 
150/A150 Series Airplanes and 
152/A152 Model Airplanes to 
Incorporate the GARD-150 System 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of Proposed Special 
Conditions. 


SUMMARY: This notice proposes special 
conditions for the supplementary type 
certification of the Ballistic Recovery 
Systems, Inc. General Aviation 
Recovery Device (GARD) in Cessna 150/ 
A150 Series and 152/A152 Model 
Airplanes. This system is referred to as 
the GARD-150. This modification will 
have novel or unusual design features 
associated with a parachute recovery 
system for which the applicable 
airworthiness regulations do not contain 
adequate or appropriate safety 
standards. This notice contains the 
safety standards which the 
Administrator finds necessary to 
establish a level of safety equivalent to 
the original certification basis for these 
airplanes. 
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pate: Comments must be received on or 
before June 25, 1987. 

ADDRESS: Comments on this proposal 
may.be mailed in duplicate.to: Federal 
Aviation Administration, Office of the 
Regional Counsel, ACE-7, Attention: 
Rules Docket Clerk, Docket No. 037CE, 
Room No. 1558, 601 East 12th Street, 
Kansas City, Missouri 64106. All 
comments must be marked: Docket No. 
037CE. Comments may be inspected in 
the Rules Docket weekdays, except 
Federal holidays, between 7:30 a.m. and 
4:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Ronald K. Rathgeber, Aerospace 
Engineer, Regulations and Policy Office 
{ACE-110), Aircraft Certification 
Division, Central Region, Federal 
Aviation Administration, Room 1656, 
601 East 12th Street, Federal Office 
Building, Kansas City, Missouri 64106; 
telephone (816) 374-5688. 
SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of these 
special conditions by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
or notice number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before the closing date for comments 
specified in this notice will be 
considered by the Administrator before 
taking action on these proposals. The 
proposals contained in this notice may 
be changed in light of the comments 
received. All comments submitted will 
be available in the Rules Docket for 
examination by interested parties both 
before and after the closing date for 
submission of comments. 

Type Certification Basis 

The type certification basis (TC 3A19) 
for the Cessna Aircraft Company 150/ 
A150 Series Airplanes and 152/A152 
Model Airplanes is Part 3 of the Civil 
Air Regulations dated May 15, 1956, 
through Amendment 3-4; § 23.1559, 
effective March 1, 1978 for S/N 15282032 
and on of the model 152 and S/N 681, 
A1520809 and on of the model A152; Part 
36, dated December 1, 1969, plus 
Amendments 36-1 through 36-5 for the 
model 152 only; and any special 
conditions which result from this 
proposal. 


Background 

On January 12, 1987, Ballistic 
Recovery Systems, Inc. (BRS), 9242 
Hudson Boulevard, Lake Elmo, 
Minnesota 55042, filed an application for 
a supplemental type certificate (STC) to 


install the GARD-150 parachute. 
recovery system on Cessna 150/A150 
Series and 152/A152 Model Airplanes. 
The applicant proposes to certificate a 
parachute recovery system which is 
intended to recover an airplane in 
emergency situations; such as mid-air 
collision, loss of engine power, loss of 
airplane control, severe structural 
failure, pilot disorientation, or pilot 
incapacitation. The GARD-150 system, 
which is only to be used as a last resort, 
is intended to prevent serious injuries to 
the airplane occupants by parachuting 
the airplane to the ground. 

The GARD-150 system consists of a 
parachute with a canopy approximately 
50 feet in diameter, which is packed in a 
canister mounted in the left aft portion 
of the baggage compartment. A solid 
propellant rocket motor, located at the 
left side of the canister and attached to 
the canopy sleeve, is used to deploy the 
canopy. A door is postioned above the 
canister to seal the canister, parachute 
canopy, and rocket motor from the 
elements and provide free exit when the 
canopy is deployed. The GARD-150 is 
deployed by a mechanical pull handle 
mounted on the pilot side of the airplane 
trim wheel pedestal. 

The rocket motor initiator is a 
mechanical device, and the GARD-150 
system requires no electrical power. The 
system is dormant in the normal 

tion since the rocket motor is 
unarmed. At least two separate and 
independent pilot actions are required to 
deploy the system. 

A four-cable bridle attaches the 
canopy bridle to the airplane primary 
structure at wing and main landing gear 
bulkheads. The cable lengths are 
designed to provide the best airplane 
touchdown attitude. The cables are 
routed externally on each aide of the 
fuselage from the door to the attach 
points. The cables are covered with 
small frangible fairings. 

The applicant intends to provide a 
supplement to the FAA-approved 
Airplane Flight Manual as part of the 
STC for those airplanes which have 
such a manual. The supplement will 
describe the system, define the 
operating envelope with appropriate 
warnings, and define required system 
maintenance and inspection 
information. A separate FAA approved 
GARD-150 Operating Manual will be 
provided for those airplanes which do 
not have an FAA-approved Airplane 
Flight Manual. 

The GARD-150 system includes a 
placard located near the pull handle in 
clear view of the pilot to identify the 
system and operating envelope, state 
deployment actions, and provide 
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appropriate warnings. A warning 
placard is located on the canister near 
the rocket motor, . 

Discussion “ 

The installation of GARD-150 
parachute recovery system in Cessna 
150/A150 Series and 152/A152 Model 
Airplanes was not envisioned when the 
certification basis for these airplanes 
was established. In addition, the 
Administrator has determined that the 
current Part 23 does not contain 
adequate or appropriate safety 
standards for the GARD-150 system; 
therefore, this system is considered a 
novel and unusual design feature. 

Special conditions may be issued and 
amended, as'necessary, as part of the 
type certification basis if the 
Administrator finds that the 
airworthiness standards designated in 
accordance with § 21.101(b)(2) do not 
contain adequate or appropriate safety 
standards because of the novel and 
unusual design features of the airplanes. 
Special conditions, as appropriate, are 
issued in accordance with § 11.49 after 
public notice, as required by §§ 11.28 
and 11.29(b), effective October 14, 1980, 
and will become part of the type 
certification basis, as provided by 
§ 21.101(b){2). 

Special conditions are proposed for 
special flight test demonstrations. These 
requirements would assure that the 
GARD-150 system will perform its 
intended function without exceeding the 
strength capabilities of the system. 
These requirements would also require 
that demonstrations be made to show 
that the parachute will deploy in various 
specified flight conditions. 

Special conditions are proposed for 
the occupant restraint provisions. These 
requirements would assure that 
airplanes modified with the GARD-150 
system would be equipped with a 
restraint system designed to protect the 
occupants from injury during parachute 
deployment and ground impact. 

Special conditions are proposed for 
the GARD-150 parachute performance. 
The requirements would assure that: (1) 
The parachute complies with applicable 
section of TSO-C23c (SAE AS8015A) at 
the critical airplane weights, (2) the 
parachute deployment loads do not 
exceed the structural strength of the 
airplane, (3) the system will provide a 
ground impact which does not result in 
serious injury of the passengers, and (4) 
the system will operate in adverse 
weather conditions. 

Special conditions-are proposed for 
the functions and operations of the 
GARD-150 system. These requirements 
would assure that: (1) There is no fire 
hazard associated with the system, (2) 





Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Proposed Rules 


the system has adequate reliability, (3) 
the sequence of arming and activating 
the system will prevent inadvertent 
deployment, (4) the system can be 
activated from either the pilot's or 
copilot’s seat by various sized people, 
(5) the system will be labeled to show 
its identification functions and operating 
limitations, and (6) the parachute can be 
jettisoned after impact in adverse 
weather conditions. 

Special conditions are proposed for 
protection of the GARD-150 system. 
These requirements would assure that 
the system is protected from 
deterioration due to weathering, 
corrosion, abrasion, and other causes; 
and that provisions are made to the 
parachute canister to provide adequate 
ventilation and drainage. 

Special conditions are proposed for 
system inspection provisions. These 
requirements would assure that 
adequate means are available to permit 
close examination of the GARD-150 
system components and that 
instructions for continued airworthiness 
are provided. 

Special conditions are proposed for 
the operating limitations of the GARD- 
150 system. These requirements would 
assure that the system operating 
limitations are within the approved 
flight envelope of the airplane and that 
operating limitations require that the 
parachute is inspected and repacked 
each 120 days. 

The FAA has considered the features 
proposed by Ballistic Recovery Systems, 
Inc. for. the GARD-150 installation in the 
Cessna 150/A150 Series and 152/A152 
Model Airplanes and has concluded 
that, notwithstanding the existing 
requirements applicable to these 
airplanes, which did not envision the 
use of each system, special conditions 
should be promulgated for such systems 
to provide the necessary level of safety. 
Accordingly, special conditions are 
proposed. 


List of Subjects in 14 CFR Parts 21 and 23 


Aviation safety, Aircraft, Air 
transportation, Safety, and Tires. 

The authority citation for these 
Special Conditions is as follows: 

Authority: Secs. 313({a), 601, and 603 of the 
Federal Aviation Act of 1958; as amended (49 
U.S.C. 1354(a), 1421, and 1423); 49 U.S.C. 
106(g) (Revised Pub. L. 97-449, January 12, 
1983); 14 CFR 21.16 and 21.101; and 14 CFR 
11.28 and 11.29(a). 


The Proposed Special Conditions 


Accordingly, the Federal Aviation 
Administration proposes the following 
special conditions as a part of the type 


certification basis for Cessna 150/A150 
Series and 152/A152 Model Airplanes 
modified to incorporate the Ballistic 
Recovery Systems, Inc. GARD-150 
parachute recovery system. 


1. Flight Test Demonstration 


(a) The GARD-150 system must be 
demonstrated in flight to satisfactorily 
perform its intended function, without 
exceeding the system deployment limit 
load factors, for the critical flight 
conditions, 

(b) Satisfactory deployment of the 
GARD-150 parachute must be 
demonstrated, at the most critical 
airplane weight and balance, for the 
following flight conditions: 

(i) Power off stall with slow entry, 

(ii) Spin with deployment at one turn, 

(iii) Normal cruise at 100 knots and 1G 
normal load, 

(iv) Maneuvering speed with 2G 
normal load, and 

(v) Never exceed speed with 1G 
normal load. 

2. Occupant Restraint 


Each seat in an airplane modified 
with the GARD-150 system must be 
equipped with a restraint system, 
consisting of a seat belt and shoulder 
harness, which will protect the 
occupants from head and upper torso 
injuries during parachute deployment 
and ground impact at the critical load 
conditions. 


3. Parachute Performance 


(a) The GARD-150 parachute must 
comply with the applicable 
requirements of TSO-C23c, or an 
approved equivalent, for the critical 
airplane weights. 

(b) The GARD-150 system limit load 
factor for deployment must not exceed 
80 percent of the airplane ultimate load 
factor. 

(c) It must be shown that, although the 
airplane structure may be damaged, the 
airplane impact during touchdown will 
result in an occupant environment in 
which serious injury to the occupants is 
improbable. 

(d) It must be shown that, with the 
GARD-150 parachute deployed, the 
airplane can.impact the ground in 
various adverse weather conditions, 
including winds up to 15 knots, without 
endangering the airplane occupants. 


4. System Functions and Operations 


(a) It must be shown that there is no 
fire hazard associated with activation of 
the GARD-150 system. 

(b) The GARD-150 system must be 
shown to function reliably and to 


adequately perform its intended 
function. 

(c) It must be shown that arming and 
activating the GARD-150 system can 
only be accomplished in a sequence 
which makes inadvertent deployment 
extremely improbable. 

(d) It must be demonstrated that the 
GARD-150 system can be activated 
without difficulty by various sized 
people, from a 10th percentile female to 
a 90th percentile male, while sitting in 
the pilot or copilot seat. 

(e) The GARD-150 system must be 
labeled to show its identification, 
function and operating limitations. 

(f} It must be shown that, after impact, 
the parachute can be jettison under 
various adverse weather conditions, 
including high winds. 


5. System Protection 


(a) All components of the GARD-150 
system must provide protection against 
deterioration due to weathering, 
corrosion, abrasion, and other causes. 

(b) Adequate provisions must be 
made for ventilation and drainage of the 
parachute canister and associated 
structure to ensure the sound condition 
of the system. 


6. System Inspection Provisions 


(a) Instructions for continued 
airworthiness must be prepared for the 
GARD-150 system which meet the 
requirements of § 23.1529 of this chapter. 

(b) Adequate means must be provided 
to. permit the close examination of the 
parachute and other system components 
to ensure proper functioning, alignment, 
lubrication, and adjustment during any 
required inspection of the GARD-150 
system. 


7. Operating Limitations 


(a) Operating limitations must be 
prescribed to ensure proper operation of 
the GARD-150 system within the 
approved flight envelope of the airplane. 

(b} Operating limitations must be 
prescribed to require that the GARD-150 
parachute be inspected and repacked 
each 120 days. This parachute must be 
considered an auxiliary parachute in the 
context of § 105.43(a)}(2) of this chapter. 

Issued In Kansas City, Missouri, on May 3, 
1987. 

Jerold M. Chavkin, 

Acting Director, Central Region. 

[FR Doc. 87-11895 Filed 5-22-87; 8:45 am} 
BILLING CODE 4910-13-M 
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14 CFR Parts 21 and 25 


[Docket No. NM-23; Notice No. SC-87-3- 
NM] 


Special Conditions: McDonnell 
Douglas DC-9-80 and MD-80 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed special 
conditions. 


SUMMARY: This notice proposes special 


conditions for the McDonnell Douglas 
DC-9-80 and MD-80 series airplanes. 
These series airplanes will have novel 
or unusual design features associated 
with the installation of new electronic 
systems for which the applicable 
airworthiness regulations do not contain 
adequate or appropriate safety 
standards for protection from the 
indirect effects of lightning: This notice 
contains the safety standards which the 
Administrator finds necessary, because 
of these added design features, to ensure 
that the functions of these systems, 
which are critical and essential, are 
addressed. 

DATE: Comments must be received on or 
before July 10, 1987. 

ADDRESS: Comments on this proposal 
may be mailed in duplicate to: Federal 
Aviation Administration, Office of the 
Regional Counsel, Attn: Rules Docket 
(ANM-7), Docket No. NM-23 17900 
Pacific Highway South, C-68966, Seattle, 
Washington, 98168; or delivered in 
duplicate to the Office of the Regional 
Counsel at the above address. 
Comments must be marked: Docket No. 
NM-23. Comments may be inspected in 
the Rules Docket weekdays, except 
Federal holidays, between 7:30 a.m. and 
4:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Gene Vandermolen, Transport 
Standards Staff, ANM-110, FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, C-68966, Seattle, 
Washington, 98168, telephone (206) 431- 
2114. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed special conditions by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
reguiatory docket or notice number and 
be submitted in duplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments will be considered by the 
Administrator before taking action on 


this proposal. The proposal contained in 


received. All 
submitted will be available in the Rules 
Docket for examination by interested 
persons, both before and after the 
closing date for comments. A report 
summarizing each substantive public 
contact with FAA personnel i 
this ing will be filed in the 
docket. Persons wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit with those comments a self- 
addressed, stamped postcard on which 
the following statement is made: 
“Comments to Docket No. NM-23." The 
postcard will be date/time stamped, and 
returned to the commenter. 


Background 


On March 10, 1986, the Douglas 
Aircraft Company, 3855 Lakewood 
Boulevard, Long Beach, California 90846, 
made an application to the Federal 
Aviation Administration (FAA), for an 
amended type certificate for the MD-88 
airplane. 

The MD-88 is a 172 pas: 

(maximum), fuel efficient, low noise 
(Stage 3) MD-80 series derivative with 
JT8D-217C or JT8D-219 engines. The 
MD-88 would be the freighter version 
incorporating the main cabin cargo door 
and cargo flooring of previously 
certificated freighters. The MD-88 
weights will be the same as those 
approved for the MD-82, i.e., 150,500 
pounds maximum ramp weight (MRW), 
149,500 pounds maximum takeoff weight 
(MTOW), 130,000 pounds maximum 
landing weight (MLW) and 122,000 
pounds maximum zero fuel weight 
(MZFW). 

The overall exterior configuration and 
the basic airplane structure will be the 
same as the MD-80 series currently 
being delivered. New electronic systems 
which will be incorporated in the MD-88 
include, for example, a flat panel display 
for showing engine parameters and 
another flat panel for displaying failure 
annunciations. These systems are also 
expected to become available as options 
for other MD-80 series airplanes. They 
will also be available for retrofit on in- 
service airplanes. 

Because the current regulations 
address only structural and fuel tank/ 
fuel vapor ignition lightning 
(direct effects), but do not address 
lightning indirect effects, protection for 
electronic control or display systems, 
special conditions are necessary to 
provide an equivalent level of safety 
when compared to traditional designs. 
These special conditions specify the 
level of protection required based on the 
criticality of the function performed by 
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the system. For this reason, these 
special conditions will be applicable to 
all of the DC-9-80 and MD-80 series 
airplanes which incorporate these (or 
other future} electronic systems, whose 
functions have been determined to be 
critical or essential. 
Type Certification Basi 

The type certification basis for the 
McDonnell Douglas MD-80 series 
airplanes is Part 25 of the FAR effective 
February 1, 1965, as amended by 
Amendments 25-1 through 25-40, with 
certain exceptions which are identified 
in the Model DC-9 series Airplane Type 
Certificate No. AGBWE. These exceptions 
are not pertinent to the subject of 
lightning protection for electronic 
devices. 


Conclusion , 


This action affects only certain unusal 
or novel design features on McDonnell 
Douglas DC-9-80 and MD-80 series of 
airplanes. It is not a rule of general 
applicability and affects only the 
manufacturer who applied to the FAA 
for approval of these features on the 
airplane. 


List of Subjects in 14 CFR Parts 21 and 
25 


Air transportation, Aircraft, Aviation 
safety. 
The Proposed Special Conditions 

Accordingly, the Federal Aviation 
Administration (FAA) proposes, in 
addition to §§ 25.581 and 25.954 for the 
structure and fuel system, the following 
special conditions for the McDonnell 
Douglas DC-9-80 and MD-80 series 
airplanes incorporating these types of 
electronic systems. 

1. The authority citation for these 
special conditions is as follows: 

Authority: 49 U.S.C. 1344, 1348{c), 1352, 
1354(a), 1355, 1421 through 1431, 1502, 
1651(b)(2), 42 U.S.C. 1857f-10, 4321 et seq.; 
E.O. 11514; 49 U.S.C. 106(q) (Revised Pub. L. 
97-449, January 12, 1983). 


2. Each system, whose failure to 
function properly would prevent the 
continued safe flight and landing of the 
airplane, must be designed and installed 
to ensure that its operation and 
operational capabilities are not affected 
when the airplane is exposed to 
lightning. 

3. Systems, whose failure to function 
properly wouid reduce the capability of 
the airplane or the ability of the 
flightcrew to cope with adverse 
operating conditions, must be designed 
and installed to ensure that they can 
perform their intended functions after 
the airplane is exposed to lightning. 
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Issued in Seattle, Washington, on May 13, 
1987. 


Frederick M. Isaac, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 87-11896 Filed 5-22-87; 8:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 71 
[Airspace Docket No. 87-ASW-16] 


Proposed Removal of Transition Area; 
Manila, AR 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
remove the transition area at Manila, 
AR. The intended effect of the proposed 
action is to release controlled airspace 
no longer required for aircraft executing 
standard instrument approach 
procedures (SIAP’s) to the Manila 
Municipal Airport, Manila, AR. This 
action is necessary due to the shutdown 
of the nondirectional radio beacon 
(NDB) serving the airport and the 
subsequent csncellation of SIAP’s to the 
Manila Municipal Airport. This 
proposed action will also change the 
airport status from instrument flight 
rules (IFR) to visual flight rules (VFR). 
DATE: Comments must be received on or 
before July 13, 1987. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Southwest Region, Federal Aviation 
Administration, 4400 Blue Mound Road, 
Fort Worth, TX. 

An informal docket may also be 
examined during normal business hours 
at the Airspace and Procedures Branch, 
Air Traffic Division, Southwest Region, 
Federal Aviation Administration, 4400 
Blue Mound Road, Fort Worth, TX. 

FOR FURTHER INFORMATION CONTACT: 
David J. Souder, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530; telephone: (817) 624-5535. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
’ supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 


decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made; “Comments to 
Airspace Docket No. 87-ASW-16.”" The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Regional Counsel, 4400 Blue Mound 
Road, Fort Worth, TX, both before and 
after the closing date for comments. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the 
Department of Transportation, Federal 
Aviation Administration, Fort Worth, 
TX 76193-0530. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM's should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 


The Proposal 

The FAA is considering an 
amendment to § 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to remove the transition area at 
Manila, AR. This action is necessary 
since the NDB has been shutdown due 
to its age and the inability to obtain 
necessary repair parts. With the 
shutdown of the NDB, the existing SLAP 
has been canceled, thereby canceling 
the need for a 700-foot transition area. 
Coincident with this proposed action the 
airport status will change from IFR to 
VFR. Section 71.181 of Part 71 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6C dated 
January 2, 1987. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
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keep them operationally current. It, 
therefore—{1} is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of smal! entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 


The Proposed Amendment 
PART 71—f{AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, the FAA proposes to 
amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) as follows: 

1. The authority citation for Part 71 
Continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
E.O. 10854; 49 U.S.C. 106(g) (Revised Pub. L. 
97-449, January 12, 1983); 14 CFR 11.69. 


§71.181 [Amended] 


2. Section 71.181 is amended as 
follows: 


Manila, AR [Removed] 

Issued in Fort Worth, TX, on May 12, 1987. 
Larry L. Craig, 
Assistant Manager, Air Traffic Division, 
Southwest Region. 
[FR Doc. 87-11894 Filed 5-22-87; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 87-AGL-7] 


Proposed Control Zone Designation 
Revocation; Various Locations 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


summary: This notice proposes to 
revoke the control zones designated for 
Ironwood, Michigan; Menominee, 
Michigan; and Manitowoc, Wisconsin. 
This action also cancels Airspace 
Docket No. 85-AGL-13. 

The intended effect of this action is to 
return the designated airspace to a non- 
controlled status. 


DATE: Comments must be received on or 
before June 29, 1987. 
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AppRESS: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Regional 
Counsel, AGL-7, Attn: Rules Docket No. 
87-AGL-7, 2300 East Devon Avenue, 
Des Plaines, Illinois 60018. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, 
Illinois. 

An informal docket may also be 
examined during normal business hours 
at the Air Traffic Division, Airspace 
Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. 

FOR FURTHER INFORMATION CONTACT: 
Edward R. Heaps, Air Traffic Division, 
Airspace Branch, AGL-520, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018, telephone (312) 694-7360. 


SUPPLEMENTARY INFORMATION: To 
justify and retain a designated control 
zone requires, in part, that hourly and 
special weather observations be taken 
at the primary airport in the control zone 
during the times and dates that the 
control zone is designated. Recent 
surveys for Ironwood, Michigan, 
disclosed that the weather observation 
requirement was not being met by the 
responsible party. The percentage of 
hourly reports received out of the total 
number required for Ironwood was as 
follows: January 8-14, 1987—82%; 
January 27-30, 1987—83%. Special 
weather observations would be in 
addition to these reports, but it is 
unknown what that total number would 
have been. Airlines that currently serve 
Menominee, Michigan, and Manitowoc, 
Wisconsin, have indicated no interest in 
providing weather observations for 
anyone other than their own aircraft. 
Efforts to obtain a commitment from 
other interested parties have been 
unsuccessful. As a result, it was 
concluded that the weather reporting at 
the locations-identified was 
unacceptable for retention of the 
designated airspace status, that the 
control zone designations should be 
revoked, and that aeronautical charts 
should be amended to reflect the 
revocations. 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 


are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 87-AGL-7.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket, 
FAA, Great Lakes Region, Office of 
Regional Counsel, 2300 East Devon 
Avenue, Des Plaines, Illinois, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel.concerned with this 
rulemaking will be filed in the docket. 
Availability of NPRM’s 

Any person may obtain of this Notice 
of Proposed Rulemaking (NPRM) by 
submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington, DC 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice of this NPRM. 
Persons interested in being placed on a 
mailing list for future NPRM’s should 
also request a copy of Advisory Circular 
No. 11-2, which describes the 
application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.171 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to revoke the control zone 
designations for the following locations: 
Ironwood, Michigan, Menominee, 
Michigan, and Manitowoc, Wisconsin. 

Section 71.171 of Part 71 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6C dated January 2, 
1987. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessasry to 
keep them operationally current. It, 
therefore—(1) is not.a “major rule” 
under Executive Order 12291; (2) is not a 
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“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation Safety, Control zones. 
The Proposed Amendment 


PART 71—[AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follows: 

1. The authority for Part 71 continues 
to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
E.O. 10854; 49 U.S.C. 106(g) (Revised Pub. L. 
97-449, January 12, 1983); 14 CFR 11.69. 


§ 71.171 [Amended] 


2. Section 71.171 is amended as 
follows: 


Ironwood, MI [Revoked] 
Menominee, MI [Revoked] 
Manitowoc, WI [Revoked] 
Issued in Des Plaines, Illinois, on May 13, 
1987 
Teddy W. Burcham, 
Manager, Air Traffic Division. 
[FR Doc. 87-11897 Filed 5-22-87; 8:45 am] 
BILLING CODE 4910-13-M 


COMMODITY FUTURES TRADING 
COMMISSION 


17 CFR Parts 3, 4 and 140 


Relief From Regulation as a 
Commodity Trading Advisor for 
Certain Persons; Relief From 
Compliance With Subpart B of Part 4 
for Certain Commodity Pool 
Operators; Disclosure Documents and 
Annual Reports 


AGENCY: Commodity Futures Trading 
Commission . 


ACTION: Proposed rules. 


SuMMARY: The Commodity Futures 
Trading Commission (the 
“Commission”) is proposing to exclude 
certain otherwise regulated persons, 
such as State-regulated insurance 
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companies, from the definition of the 
term. “commodity trading advisor” 
(“CTA”) and to exempt certain other 
persons, such as registered investment 
advisers (“IAs”), from registration as a 
CTA. To implement these proposals, 
certain other amendments would be 
made to the Commission's regulations. 
The Commission also is: proposing relief 
from specific compliance with the 
disclosure, reporting and recordkeeping 
requirements of Part 4 for registered 
commodity pool operators (“CPO”) who 
operate pools which, among other 
things, trade generally and routinely in 
securities instruments and who intend to 
commit no more than 10 percent of the 
fair market value of their pools’ assets 
as intital margin or as option premiums 
for commodity interest trading. Finally, 
the Commission is proposing certain 
technical amendments to the Disclosure 
Document required of registered CPOs 
and CTAs and the Annual Report 
required of registered CPOs. 

DATE: Comments must be submitted on 
or before July 10, 1987. 

ADDRESS: Comments should be sent to: 
Commodity Futures Trading 
Commission, 2033 K St. NW., 
Washington, DC 20581. Attention: 
Secretariat. 

FOR FURTHER INFORMATION CONTACT: 
With respect to §§ 3.16, 4.6, 4.12, 4.14 
and 140.93, Barbara R. Stern, Assistant 
Chief Counsel, and with respect to 

§§ 4.21, 4.22 and 4.31, Patricia N. 
Gillman, Senior Special Counel, Division 
of Trading and Markets, 2033 K Street 
NW., Washington, DC 20581. Telephone 
(202) 254-8955. 
SUPPLEMENTARY INFORMATION: 


I. Relief From CTA Regulation 
A. Introduction 


The term “commodity trading 
advisor” is defined in section 2{a)(1)(A) 
of the Commodity Exchange Act, as 
amended (the “Act’’}, 7 U.S.C. 2 (1982), 
to mean: 


[A]ny person who, for compensation or profit, 
engages in the business of advising others, 
either directly or through publications, 
writings or electronic media, as to the value 
of or the advisability of trading in any 
contract of sale of a commodity for future 
delivery made or to be made on or subject to 
the rules of a contract market, any 
commodity option authorized under section 
4c, or any leverage transaction authorized 
under section 19, or who, for compensation or 
profit, and as part of a regular business, 

. issues or promulgates analyses or reports 
concerning any of the ing; but such 
term does not include (i) any bank or trust 
company or any person acting as an 
employee thereof, (ii) any news reporter, 
news columnist, or news editor of the print or 
electronic media, or any lawyer, accountant, 


or teacher, (iii) any floor broker or futures 
commission merchant, (iv) the publisher or 
producer of any print or electronic data of 
general and regular dissemination, including 
its employees, (v) the fiduciary of any defined 
benefit plan which is subject to the 
provisions of the Employee Retirement 
Income Security Act of 1974, (vi) any contract 
market, and (vii) such other persons not 
within the intent of this definition as the 
Commission may specify by rule, regulation, 
or order: Provided, That the furnishing of 
such services by the foregoing persons is 
solely incidental to the conduct of their 
business or profession * * *. 


Section 4m(1) of the Act, 7 U.S.C. 6m(1) 
(1982), generally makes it unlawful for 
any person to engage in business as a 
CTA without being registered as such. 
Part 4 of the Commission's regulations, 
17 CFR Part 4 (1986), governs the 
operations and activities of CTAs.! 

In connection with the adoption of the 
Futures Trading Act of 1986, Pub. L. 99- 
641, 100 Stat. 3556 et seq. (1987), the 
House of Representatives Committee on 
Agriculture (the “Committee”) 
considered a proposal to exclude certain 
persons from the CTA definition.? As 
the Committee report states: 


Representatives of the life insurance 
industry have proposed that the definition of 
“commodity trading advisor” in the Act be 
amended to exclude any investment adviser 
registered with the Securities and Exchange 
Commission under the Investment Advisers 
Act of 1940 whose advice concerning 
commodity interests is solely in connection 
with the management of institutional 
securities portfolio(s). The life insurance 
industry urged that such an exclusion is 
necessary to avoid duplicative and 
inappropriate regulation, and to put 
institutional investment advisers such as 
insurance companies on a par with banks 
and trust companies, which are already 
excluded from the definition of commodity 
trading advisor if their commodity advisory 
activities are solely incidental to the conduct 
of their business as banks and trust 
companies. Other witnesses supported the 
insurance companies’ proposal. H.R. Rep. No. 
624, 99th Cong., 2d Sess. 46-47 (1986). 


! Part 4 also governs the operations and activities 
of commodity pool operators (“CPOs”). For the 
purpose of this Federal Register release, references 
to a particular Part 4 regulation may be found at 17 
CFR Part 4 (1986). 


2 As interested persons will recall, in connection 
with the adoption of the Futures Trading Act of 
1982, the Senate Committee on Agriculture, 
Nutrition and Forestry similarly considered a 
proposal to provide relief from CPO regulation for 
certain otherwise ted persons. See S. Rep. No. 
384, 97th Cong., 2d Sess. 79-80 (1982). Pursuant to 
the language in the Report of that Committee, the 
Commission adopted Rule 4.5, which makes an 
exclusion from the definition of the term 
“commodity pool operator” available to the 
“eligible persons” specified in the rule with respect 
to their operation of certain “qualifying entities.” To 
claim that relief. generally a Notice of Eligibility, 
containing specified representation on how the 
qualifying entity will be operated, must be filed with 
the Commission. See 50 FR 15868 (April 23, 1965). 
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The Committee Report then noted the 
Commission's objections to the breadth 
of the proposal. It further noted the 
Commission's questioning of the need 
for a statutory amendment to the CTA 
definition in light of existing authority in 
section 2(a){1)(A) of the Act,® and the 
Commission's prior responsiveness and 
stated preparedness to the requests of 
insurance companies regarding some of 
the problemns that would have been 
addressed by the proposed amendment. 


In light of the foregoing, the 
Committee declined to adopt the 
proposed amendment. Instead, the 
Committee urged the Commission to 
issue regulations in this regard. As the 
Committee Report states: 


The Committee believes that any insurance 
company subject to regulation by State 
insurance departments (including any wholly 
owned subsidiary or employee thereof), 
provided its commodity advisory activities 
are solely incidental to the conduct of the 
business of the insurance company as such, 
generally is not within the intent of the 
definition of the term “commodity trading 
(advisor). The Committee similarly believes 
that any person who is excluded from the 
definition of the term “commodity pool 
operator” by Commission Rule 4.5 should be 
excluded from the commodity trading advisor 
definition, provided its commodity advisory 
activities are solely incidental to its operation 
of those trading vehicles for which Rule 4.5 
provides relief. Relatedly, where the advisor 
advises an entity that is excluded form 
registration as a commodity pool under Rule 
4.5 or is a Rule 4.5 qualifying entity and such 
advisor is subject to appropriate regulation 
under the Investment Advisers Act, that 
advisor should ordinarily be exempted from 
commodity trading advisor registration if its 
commodity advice is solely incidental to its 
business of providing securities advice to 
such entity and the advisor is not otherwise 
holding itself out as a commodity trading 
advisor. Therefore, the Committee urges the 
Commission to exercise its authority to adopt 
regulations in regard to these matters. 

Should the Commission determine that 
registration as a commodity trading advisor 
is required, the Committee expects that the 
Commission will use the existing authority to 
consider other appropriate relief. In this 
regard, the Committee is aware that the 
Commission has exercised its authority to 
limit, by exemption, those employees of 
otherwise regulated entities who must 
register as an associated person of a 
commodity trading advisor. The Committee 
further understands that the Commission has 
coordinated its activities with the Securities 
and Exchange Commission to eliminate 
duplicative requirements, for example, by 
deeming in appropriate cases compliance 


2 As stated above, section 2(a){1)(A) provides the 
Commission with authority to exclude or exempt 
from the CTA definition “such [other] persons not 
within the intent of this definition as the 
Commission may specify by rule, regulation, or 
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with SEC disclosure, recordkeeping, and 
reporting requirements as sufficient 
compliance with the Commission's 
corresponding commodity pool operator 
requirements. The Committee intends that the 
Commission will continue to provide this and 
such other relief as may be appropriate to 
applicants for registration as a commodity 
trading advisor or in any other registration 
category. 

On the other hand, the Committee does not 
expect the Commission to grant exempted 
commodity trading advisors any relief from 
the antifraud provisions of section 40 of the 
Act. 

The Committee understands that 
rulemaking addressing these concerns may 
take some time for the Commission to 
develop and promulgate. Individual requests 
for exclusions or exemptions, consistent with 
the above guidelines, however, should be 
processed by the Commission as 
expeditiously as practicable. The 
Commission's experience with individual 
cases should facilitate the formulation of 
more general rulemaking. /d. at 47-48. 


In response to the Committee Report 
language, then, by this Federal Register 
release the Commission is proposing 

§ 4.6, § 4.14({a)(8) and certain related 
amendments to its regulations. 


B. Proposed § 4.6: Exclusion for Certain 
Otherwise Regulated Persons from the 
Definition of the Term “Commodity 
Trading Advisor” 


Paragraph (a) of the proposed rule 
specifies the persons who would be 
eligible for exclusion from the CTA 
definition and the activities for which 
such relief would be available. The 
Commission has strictly followed the 
Committee Report language in 
specifying these persons and activities. 
Thus, the proposal would provide relief 
for: (1) A State-regulated insurance 
company, or any wholly-owned 
subsidiary or employee thereof, and (2) 
a person who is excluded from the 
definition of the term “commodity pool 
operator” by § 4.5 under certain 
circumstances.* In particular, the 


* Section 4.5{a) specifies the persons eligible for 
that relief as follows: 

(1) An investment company registered as such 
under the Investment Company Act of 1940; 

(2) An insurance company subject to regulation 
by any State: 

(3) A bank, trust company or any other such 
financial depository institution subject to regulation 
by any State or the United States; and 

(4) A trustee or named fiduciary of a pension plan 
that is subject to Title | of the Employee Retirement 
Income Security Act of 1974; Provided, however, 
That for purposes of this § 4.5 the following pension 
plans shall not be construed to be pools: 

(i) A noncontributory plan, whether defined 
benefit of defined benefit or defined contribution, 
covered under Title I of the Employee Retirement 
Income Security Act of 1974; 

(ii) A contributory defined benefit plan covered 
under Title IV of the Employee Retirement Income 
Security Act of 1974; Provided, however, That with 


commodity interest advisory activities 
of these persons would be subject to a 
“solely incidental” test—i.e., in the case 
of an insurance company (or wholly- 
owned subsidiary or employee thereof) 
those activities must be “solely 
incidental to the conduct of the 
insurance business of the insurance 
company as such” and in the case of a 
person excluded from the CPO 
definition by § 4.5 those activities must 
be “solely incidental to its operation of 
those trading vehicles for which § 4.5 
provides relief.” 5 Paragraph (b) of the 
rule would require each person claiming 
an exclusion from the CTA definition to 
submit to special calls to demonstrate 
its compliance with the terms of 
paragraph (a).® This proposal is 
intended to permit the Commission to 
monitor whether persons claiming the 
exclusion are properly entitled to do so. 
Paragraph (c) would provide that an 
exclusion under the rule would cease to 
be effective “upon any change which 
would render the person claiming the 
exclusion ineligible under paragraph 


(a).” 


respect to any such plan to which an employee may 
voluntarily contribute, no portion of an employee's 
contribution is committed as margin or premiums 
for futures or options contracts; and 

(iii) A plan defined as a governmental plan in 
section 3(32) of Title I of the Employee Retirement 
Income Security Act of 1974. 

5 Section 4.5(b) lists the following trade vehicles 
as qualifying entities: 

(1) With respect to any person specified in 
paragraph (a)(1) of this section, and investment 
company registered as such under the Investment 
Company Act of 1940; 

(2) With respect to any person specified in 
paragraph (a)(2) of this section, a separate account 
established and maintained or offered by an 
insurance company pursuant to the laws of any 
State or territory of the United States, under which 
income gains and losses, whether or not realized, 
from assets allocated to such account, are, in 
accordance with the applicable contract, credited to 
or charged against any account, without regard to 
other income, gains, or losses of the insurance 
company; 

(3) With respect to any person specified in 
paragraph (a)(3) of this section, the assets of any 
trust, custodial account oor other separate unit of 
investment for which it is acting as a fiduciary and 
for which it is vested with investment authority; and 

(4) With respect to any person specified in 
paragraph (a)(4) of this section, and subject to the 
proviso thereof, a pension plan that is subject to 
Title I of the Employee Retirement Income Security 
Act of 1974 * * *. 


Moreover, where necessary, before it provides 
such advice to any such qualifying entity, the 
person must file a notice of eligibility. (As stated in 
n. 4, supra, certain trading vehicles are deemed 
under § 4.5 to be “non-pools” and, thus, no notice is 
required to be filed with respect to their operation.) 

® The Commission is proposing in § 140.93(a)(6) to 
delegate to the Director of the Division of Trading 
and Markets, or the Director's designee, the 
authority to make such special calls. The Division of 
Trading and Markets is responsible for, among other 
things, administering and interpreting the Part 4 
regulations. 
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Interested persons will note that 
proposed § 4.6 follows the format of 
§ 4.5 with one significant exception. The 
CTA exclusionary rule, unlike the CPO 
exclusionary rule, would not require that 
a notice be filed with the Commission te 
claim the exclusion.” Thus, the 
exclusion provided by § 4.6 would be 
available without any action on the part 
of a person claiming that relief—subject, 
of course, to the person meeting the 
requirements of paragraph (a). The 
Commission has not proposed a notice 
requirement because (1) with respect to 
insurance companies, pursuant to the 
Committee Report the proposal follows 
the exclusionary language in section 
2(a)(1)(A) for such persons as banks 
(who do not have to file any notice), and 
(2) with respect to those persons who 
are excluded under § 4.5 from the CPO 
definition, the Commission will, in fact, 
be receiving an identifying notice under 
the rule. The Commission nonetheless 
seeks comment on whether a notice 
should be required to be filed to claim 
relief under § 4.6 and, if so, what 
information the notice should contain.® 

As noted above, the one criterion to 
which persons claiming relief under 
§ 4.6 would be subject is that their 
commodity interest advisory activities 
must be “solely incidental” to their 
insurance business or § 4.5 activities. In 
this regard, pending the proposal of § 4.6 
and pursuant to the Committee Report 
language, Commission staff has received 
and responded to several requests for 
interpretation on the meaning of the 
“solely incidental” criterion in the 
context of the activities of State- 
regulated insurance companies and their 
wholly-owned subsidiaries.® 
Specifically, staff found that this 
condition of the exclusion would be met 
where commodity interest trading 
advice would be provided— 


to persons to whom [the insurance company] 
(or.a subsidiary insurance company) has 
issued a{n] * * * insurance contract and, 
thus, with whom [the issurance company] (or 
a subsidiary insurance company) has 
established a relationship through the 
insuance of that contract.!° 


7 See paragraphs (c) through (f) of $4.5. 

® Cf. proposed § 4.14{a)(8), which would require 
the persons eligible under that section to file a 
notice of exemption to claim relief from registration 
as a CTA. As explained below, such a notice would 
be needed to identify those persons—who 
otherwise would not be known to the Commission. 

® See, e.g., Division of Trading and Markets 
Interpretative Letter No. 86-24, Comm. Fut. L. Rep. 
(CCH) {23,292 (Oct. 1, 1986). 


10 Jd. at p. 32,798. 
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Conversely, staff found that this 
condition would not be met where— 


certain State-regulated insurance companies 
(or a wholly-owned subsidiary thereof) have 
established and serve as the registered 
investment adviser to a mutual fund complex 
into which persons who are not policyholders 
of the insurance company and who have no 
other relationship with the company may 
invest.! 

As for the other persons proposed to 
be excluded from the CTA definition by 
§ 4.6, the Commission believes that the 
requirement that the excluded person's 
advisory activities be “solely incidental” 
to certain other activities could only be 
met where such a person served as the 
operator of the § 4.5 trading vehicle and 
provided securities investment advice to 
it and commodity interest advice 
consistent with strategies permitted 
under § 4.5.12 

Absent comment which suggests how 
to further articulate this standard in 
proposed § 4.6(a), the Commission 
expects to interpret the condition 
flexibly following prior interpretations 
and to further delineate the words 
“solely incidental” based on specific 
fact situations. 


C. Proposed § 4.14(a)(8): Exemption for 
Certain Persons from Registration as a 
CTA 


Section 4.14(a) currently contains 
seven various provisions pursuant to 
which a person who comes within the 
statutory definition of the term 
“commodity trading advisor” may 
nonetheless claim exemption from 
registration as a CTA. In response to the 
Committee Report, the Commission is 
proposing to add certain other CTA 
registration exemptions in § 4.14({a)(8).'* 

Like § 4.6, this proposed rule similarly 
would closely follow the language of the 
Committee Report in specifying the 
persons who would be eligible for relief 
thereunder—e.g., persons who are 
registered as an IA under the Investment 
Advisers Act of 1940 (the “IAA”), 15 
U.S.C. 80b et seg. (1982). In addition, the 
Commission also is proposing to make 
§ 4.14(a)(8) available to persons who are 
excluded from the definition of the term 


1! Division of Trading and Markets Interpretative 
Letter No. 86-18, Comm. Fut. L. Rep. (CCH) § 23,201 
(July 23, 1986) at p. 32,531, n. 6. As discussed below, 
however, the Commission is proposing in 
§ 4.14(a)}(8) to exempt from registration as a CTA 
persons who are registered as an investment 
‘adviser and who provide commodity interest 
trading advice to § 4.5 trading vehicles. See also 
Interpretative Letter No. 86-24, n. 9, supra, at p. 
‘32,800. 

12 To date, the Commission has not received any 
requests for interpretation on this issue. 

13 The Commission similarly is proposing to 
amend § 3.16(a)(3) of its regulations to provide 
exemption from registration for the associated 
persons of these exempt CTAs. 


“investment adviser” by sections 
202(a)(2) and 202(a)(11) of the IAA '*— 
essentially certain banks of the nature 
described in those sections. Without 
such a proposal, those banks—because 
of the very fact that they statutorily are 
excluded from the IA definition—would 
be ineligible for the relief that persons 
who must register as an IA could 
claim.'5 

Further similar to proposed § 4.6, the 
criteria for relief under proposed 
§ 4.14(a)(8) would closely follow the 
Committee Report language. 
Specifically, the criteria that a person 
who sought to claim exemption from 
CTA registration under § 4.14(a)(8) 
would have to meet is‘proposed to be as 
follows: 

(i) The person’s commodity trading 
advice: 

(A) Is directed solely to, and for the 
sole use of, entities which are excluded 
from the definition of the term “pool” 
under § 4.5 or are qualifying entities 
under § 4.5 for which a notice of 
eligibility has been filed; 

(B) Is solely incidental to its business 
of providing securities advice to each 
such entity; and 

(C) Employs only such strategies as 
are consistent with eligibility status 
under § 4.5. 

(ii) The person is not otherwise 
holding itself out as a commodity 
trading advisor * * *. 

Pending the proposal of § 4.14(a)(8) 
and pursuant to the Committee Report, 
staff also has had occasion to interpret 
the exemption criteria of the Report.?® 
As staff stated: 


As for the * * * condition * * * that (no 
registered IA) will otherwise hold itself out as 
a CTA with respect to those activities for 
which a “no-action” position from CTA 
registration has been issued herein * * * we 
believe that further discussion is necessary 
and appropriate to ensure compliance with 
that condition. In this regard, you asserted 
that (a registered IA) “should, however, be 
allowed to describe to existing and potential 


14 15 U.S.C. 80b-2(a)(2) and 2(a)(11) (1982). 

18 See Division of Trading and Markets 
Interpretative Letter No. 86-31, Comm. Fut. L. Rep. 
(CCH) $23,416 (Dec. 11, 1986), wherein staff stated 
that, based upon the facts at issue, it would not 
recommend that the Commission take any 
enforcement action for failure to register as a CTA 
against a bank that provided “outside” advisory 
services to a §4.5 registered investment company. 
Cf. proposed § 4.6, which would provide an 
exclusion from the CTA definition for the bank if 
the bank was an eligible person under § 4.5(a)(3) 
and the trading vehicle was a qualifying entity 
under § 4.5(b)(3). 

16 Interpretative Letter No. 86-24, n. 9, supra. In 
that letter staff also stated that, based upon the 
facts at issue, it would not recommend that the 
Commission take any enforcement action for failure 
to register as a CTA against certain registered [As— 
i.e., the insurance company and certain of its 
wholly-owned subsidiaries. 
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clients the limited commodities advice it may 
provide in accordance with the terms of this 
letter and how it believes that such advice 
may be used to benefit its clients"—which, 
you noted, would parallel the disclosures the 
Commission has said would be appropriate 
for the purpose of the “marketing” 
representation under Rule 4.5. See 50 FR 
15868 at 15879, [April 23, 1985]. We further 
note that in discussing this representation the’ 
Commission stated that it intends the term 
“marketing” to include oral, written and 
electronic promotional materials and that an 
entity would be “marketing participations” in 
a manner inconsistent with the required 
representation if (a trading vehicle) was 
actively promoted as “a hybrid—e.g., a 
securities and a commodities—trading 
vehicle or as an investment vehicle in which 
commodity futures and options trading was 
particularly significant and critical to the 
growth of its assets, as opposed to being 
incidental to protecting those assets against a 
decline in value.” Jd. 

Thus, the marketing materials to be used 
should state, with respect to transactions in 
commodity interests, only that strategies 
consistent with eligibility status under Rule 
4.5 may be used. These strategies may, of 
course, be described in the marketing 
materials, Further in this regard, we believe 
that [the LA}: (1) Should market its ability to 
manage an actual or prospective client's 
securities portfolio, not a commodity interest 
trading vehicle; and (2) should not represent 
that it has any unique expertise or ability in 
providing commodity interest trading 
advice.!7 

Here, too, absent comment that would 
indicate otherwise, the Commission 
intends to interpret this criteria of 
§ 4.14({a)(8) in accord with the foregoing 
staff position. As staff explained, 
however, and by this Federal Register 
notice we repeat, the foregoing position 
is not intended to be an all inclusive 
discussion but, rather, an attempt to 
identify activities which we believe 
would be consistent—or inconsistent— 
with the Committee Report. As the 
Commission gains more experience in 
this area, we expect to identify such 
other activities. 

Unlike proposed § 4.6, however, 
proposed § 4.14(a)(8) would require a 
notice of exemption to be filed with the 
Commission to claim the relief available 


17 JD. at pp. 32,800-01. 

Upon request the Division subsequently clarified 
its position as follows: [W]e wish to emphasize that 
for a registered investment adviser to be exempt 
from CTA registration under the House Committee 
Report language it must, among other things, 
provide commodity interest trading advice to a 
trading vehicle specified in Rule 4.5 in a manner 
solely incidental to its business of providing 
securities advice to the trading vehicle—regardless 
of whether that vehicle is a “non-pool” under Rule 
4.5(a)(4)(i), (ii) or (iii) or a “qualifying entity” under 
Rule 4.5(b). Division of Trading and Markets letter 
dated Nov. 19, 1986. 
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under the rule (§ 4.14{a)(8){iii)).18 Such a 
requirement would be necessary 
because the securities investment 
advisory professionals who could claim 
relief under the rule would not 
otherwise be known to the Commission. 
Thus, the purpose of this notice 
requirement, which is patterned after 
that contained in § 4.5, would be to 
enable the Commission to know the 
identities of those persons claiming 
relief under § 4.14(a)(8) and to monitor 
their compliance with the criteria of the 
rule.!® Further similar to § 4.5, a 
supplemental notice would be required 
to be filed in the event of changed 
circumstances—i.e., registration as a 
CTA (§ 4.14{a)(8){iv)). 

Finally, the Commission wishes to 
emphasize that, in accord with the 
Committee Report language, each 
person who could claim exemption from 
CTA registration under proposed 
§ 4.14{a)(8) would continue to be subject 
to the antifraud provisions of section 40 
of the Act, 7 U.S.C. 60 (1982). 


D. “No-Action” Position 


The Commission recognizes that in 
light of the foregoing proposals there 
may be uncertainty with respect to the 
application of the term “commodity 
trading advisor” on the part of certain 
interested persons or the availability of 
an exempt from registration as a CTA 
on the part of certain other interested 
persons. To alleviate that uncertainty, 
the Commission has determined that it 
will not take enforcement action solely 
for failure to register as a CTA against 
any person who meets the criteria of 
proposed § 4.6 or § 4.14{a)(8), as that 
criteria has been stated in those 
proposals and interpreted in this Federal 
Register release.2° This position is, of 
course, subject to the condition that any 
person who claims such “no-action” 
relief must comply in full with whatever 
regulations the Commission in fact 
adopts to implement the exclusion of 
certain persons from the CTA definition 


18 The Commission previously has provided in 
this Federal Register release its reasons for not 
proposing such a notice requirement in § 4.6. 

19 Section 4.14(a) currently contains various 
provisions which exempt certain commodity 
professionals from registration as a CTA. It should 
be noted that by their very terms those provisions 
refer to persons who have been identified to the 
Commission—either through registration (as other 
than a CTA) ($§ 4.14(a)(3}, (4), (6) and (7)) or 
through the filing of a notice of exemption from CPO 
registration (§ 4.14{a)(5)). 

20 Similarly, the Commission will not take 
enforcement action for failure to register as an 
associated person of a CTA against any person who 
meets the requirements of § 3.16({a)(3) as proposed 
to be revised. 


and the exemption of certain other 
persons from CTA registration.?* 

The Commission further recognizes 
that a person who qualifies for relief 
under the foregoing “no-action” position, 
and subsequently under § 4.6 or 
§ 4.14(a)(8), as such rules may be 
adopted, may at a later date decide to 
engage in activities which require 
registration as a CTA and, accordingly, 
for which it in fact registers as such.22 
As a registered CTA that ees ox be 
required, among other things, und: 

§ 4.31 to distribute a Disclosure 
Document to prospective managed 
account clients. Section 4.31(a)(3) 
requires the Document to include the 
past performance record of the 
commodity interest accounts traded by 
the CTA (and each of its principals) for 
the three years preceding the date of the 
Document. In this regard, the 
Commission specifically seeks comment 
on whether the information required 
under § 4.31(a}(3) should include the 
past performance record of the 
commodity interest accounts that have 
been traded by that person (or any of its 
principals) during the three years 
preceding the date of the Document but 
for which that person has been excluded 
from the CTA definition or exempt from 
CTA registration in connection with 
such trading. 


II. Proposed § 4.12(b): Relief from 
Subpart B of Part 4 for Certain 
Registered CPOs. 


A. Introduction 


When the Commission proposed § 4.5 
it also sought comment on whether it 
should adopt a rule which would 
provide relief from CPO regulation for 
certain persons who could not claim 
relief under § 4.5—e.g., persons who 
were not eligible persons under the rule 
or who did not operate qualifying 
entities. As the Commission stated: 


[T]he Commission has strictly followed the 
Senate Report in specifying the persons and 
qualifying entities who would be eligible for 
exemption under proposed § 4.5* * *. 

The Commission wishes to make clear that 
it does not believe that the mere liability of a 
person or entity to its participants under 
* * * other Federal or State regulation would 
be sufficient to make the proposed exemption 
appropriate. Rather, such person or entity 


21 This “no-action” position is consistent with the 
language in the Committee Report that 
“{RJjulemaking addressing these concerns may take 
some time for the Commisson to develop and 
promulgate. Individual requests * * * should be 
processed by the Commission as soon as possible.” 

22 See proposed § 4.14({a)(8){iv), which would 
require a person who has filed a notice of 
exemption from CTA registration to supplement the 
notice in the event the person subseuently 
registered as a CTA. 
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must be subject to ongoing regulation of its 
activities with respect to its participants in a 
manner generally equivalent to the regulation 
of a CPO’s activities as provided for under 
the Part 4 regulations. 

In this connection, the Commission is 
aware that in the course of administering Part 
4, its staff has issued certain exemptions 
{under § 4.12] from the disclosure 
requirements of § 4.21 and the reporting 
requirements of § 4.22 to persons and entities 
who would not be eligible for exemption 
under proposed § 4.5. These exemptions were 
conditioned upon effectiveness of such 
persons’ registration as a CPO and were 
based upon, among other things, 
representations that: (1) The entity was 
organized and would be operated for a 
purpose other than commodity interest 
trading; (2) the entity was restricted by its 
enabling documents to committing a small 
percentage of its net assets—e.g., 10%—as 
initial margin and option premium deposits; 
(3) the entity had not been, and would not be, 
marketed as a commodity pool; (4) the entity 
would disclose the purpose of and limitations 
on its commodity interest trading to its 
participants; and (5) the entity was required 
by its enabling documents to furnish certified 
financial statements to its participants on an 
annual basis. Upon such representations, the 
staff has exempted these persons from the 
specific requirements of §§ 4.21 and 4.22 and 
and has accepted in lieu thereof the 
disclosure and reporting documents that they 
intended to provide to their participants 
under the regulations which address the 
primary purpose of the entity's operation. The 
staff required such persons, however, to 
remain subject to the recordkeeping 
requirements of § 4.23. 

The Commission is considering adopting a 
rule that would codify both the relief 
accorded under these exemptions and the 
representations upon which such relief was 
based. The Commission requests comments 
on this proposal * * *, 49 FR 4778 at 4784- 
4785 (February 8, 1984). 


In light of generally favorable 
comments, the Commission today is 
proposing to adopt such a rule.?% 


Currently, § 4.12 provides the 
commission with general authority to 
exempt “any person or any class or 
classes of persons” from Part 4.2* The 


28 This action also is in furtherance of the 
Committee Report, which, as stated above, 
acknowledges the actions that have been taken in 
this area and expresses the intention “that the 
Commission will continue to provide this and such 
other relief.” 

24 Specifically, § 4.12 currently provides: The 
Commission may exempt any person or any class or 
classes of persons from any provision of this Part 4 
if it finds that the exemption is not contrary to the 
public interest and the purposes of the provision 
from which the exemption is sought. The 
Commission may grant the exemption subject to 
such terms and conditions as it may find 
appropriate. 

By § 140.93(a)(1) the Commission has delegated 
its authority under § 4.12 to the Director of the 
Division of Trading and Markets, or the Director's 
designee. 
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Commission is proposing that this 
general authority would be retained in 
§ 4.12(a) and that specific authority 
concerning Subpart B would be 
contained in § 4.12(b).25 

At the outset, the Commission wishes 
to emphasize that in proposing § 4.12(b) 
it is not intending to set forth the sole 
basis for granting relief from Subpart B 
of Part 4, that is from the disclosure, 
reporting and recordkeeping 
requirements of §§ 4.21, 4.22 and 4..23, 
respectively. Rather, the Commission is 
intending to codify in a rule those 
situations for which it has routinely 
granted relief and with which it has 
become most familiar and, thus, for 
which it is best equipped to propose a 
specific rule. All other requests for 
exemption from Subpart B—and from 
any other provision of Part 4—would 
continue to be eligible for consideration 
under § 4.12(a) on a case-by-case 
basis.?® 


B. The Proposed Rule 


Proposed § 4.12(b) also would follow 
the format of § 4.5. Thus, paragraph (1) 
of the proposal sets forth the persons 
who would be eligible for relief—i.e., 
any person who is registered as a CPO 
or who has applied for such 
registration—and the criteria pursuant 
to which their commodity pools would 
be required to be operated. Briefly 
stated, any such pool for which a 
registered CPO seeks to claim relief 
under § 4.12(b) would be required: (1) To 
be offered and sold in compliance with 
the Securities Act of 1933, 15 U.S.C. 77a 
et seq. (Supp. III 1985), or an exemption 
from that Act; (2) to be generally and 
routinely engaged in securities 
transactions; (3) to restrict to 10 percent 
of the fair market value of its assets the 
amount it could commit to initiate its 
commodity interest transactions; and (4) 
to trade commodity interests in a 
manner solely incidental to its securities 
trading activities—i.e., that commodity 
interest trading would not be an integral 
part of the pool's trading strategy and 
that the pool's trading strategy could, in 


25 It is the Commission's intent that staff continue 
to act upon all requests for exemption from Part 4. 
Since § 140.93(a)(1) refers to § 4.12, the former 
- regulation includes a// provisions of the latter. Thus, 
it has not been necessary for the Commission to 
propose to revise § 140.93(a)(1) to effectuate this 
intent. 

26 Similarly, the Commission previously has 
stated in connection with its adoption of revisions 
to the Part 4 rules that: The Commission recognizes 
that in the past its staff has issued interpretations of 
the Part 4 rules. Consistent with that practice, the 
Commission invites interested persons to seek such 
staff interpretations of § 4.10(d) (, which defines the 
term “pool",) and of all the other Part 4 rules. 46 FR 
26004 at 26006 (May 8, 1981). 


fact, be accomplished without the use of 
commodity interests.27 Moreover, the 
CPO would be required to advise its 
existing and prospective participants of 
the restrictions on the pool’s commodity 
interest trading prior to the date the pool 
commences trading commodity 
interests. 

Paragraph (2) of proposed § 4.12({b) 
sets forth the relief that would be 
available under the rule.?® First, in the 
case of § 4.21(a), that the Commission 
accept in lieu and in satisfaction of the 
Disclosure Document specified by that 
section an offering memorandum as 
described in the proposal 
(§ 4.12(b)(2)(i)). Specifically, such an 
offering memorandum would not be 
required to include the past performance 
records of the pool’s CPO and CTA nor 
the Risk Disclosure and Cautionary 
Statements.2® The Memorandum would, 
however, be required to be prepared in 
compliance with the Securities Act of 
1933 and to include the other 
information required by § 4.21(a). In this 
regard, the term “responds” as used in 
the proposal is intended to clarify that 
the specific negative disclosures which 
otherwise would be required by § 4.21(a) 
would not need to be made.*®° Second, 
in the case of § 4.22(a) through (e), that 
the Commission accept in lieu and in 
satisfaction of the Account Statement 
and Annual Report required by those 
sections the financial reports specified 
in the proposal (§ 4.12(b)(2)(ii) and (iii), 
respectively). With respect to the 
Account Statement, these financial 
reports would be a statement which 
indicates the net asset value of the pool 
as of the end of the reporting period and 
the change in net asset value from the 
end of the previous reporting period— 
which must be prepared and distributed 
at least quarterly. The term “net asset 
value” would refer to the total 


27 Cf. § 4.5(c)(2)(i), which requires a qualifying 
entity to trade commodity interests for hedging 
purposes within §1.3(z)(1) or, with respect to certain 
long strategies, for incidental purposes where the 
underlying commodity value of its long contracts at 
all times will not exceed the sum of certain 
specified items. 

28 [t should be noted that a CPO may request any 
or all of the relief available under the rule. 

2° This information would otherwise be required 
by § 4.21 (a)(4), (a)(5), (a)(17) and (a)(18), 
respectively. 

3° See § 4.21 (a)(3), (a)(6), (a)(8), (a)(10), (a)(13), 
and (a)(15). For example, under the proposal an 
offering memorandum would respond to the 
requirements of § 4.21(a)(13) if it disclosed 
information on certain litigation concerning certain 
persons associated with the pool. Unlike the 
Disclosure Document specified by § 4.21(a), then, 
the memorandum would not also be subject to the 
requirement that “if there has been no such action 
against any of the foregoing persons the pool 
operator must make a statement to that effect with 
respect to each such person.” 
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operations of the pool and the term 
“indicates” would mean that this 
information could be presented in either 
narrative or tabular format. With 
respect to the Annual Report, these 
financial reports would include, at a 
minimum, a Statement of Financial 
Condition as of the close of the pool's 
fiscal year and a Statement of Income 
(Loss) for that year. These statements 
would be required to be prepared 
according to generally accepted 
accounting principles and to be certified 
by an independent public accountant. 
Moreover, these substitute financial 
reports would continue to be subject to 
all of the other requirements of the rules 
to which they pertain.*! Third, and last, 
in the case of § 4.23(a)(10) and (a)(11), to 
exempt the CPO from the requirements 
of those sections to respectively make 
and keep Statements of Financial 
Condition and of Income (Loss) for the 
pool (§ 4.12(b)(iv)).*2 The Commission is 
proposing this relief because these 
Statements would otherwise provide 
specific supporting data for the Account 
Statement—from which, as discussed 
above, an exemption has been proposed 
The Commission believes that the data 
necessary to verify the financial reports 
which would substitute for the Account 
Statement generally should be available 
from the other books and records the 
CPO is required to keep.** 

The next two provisions of the 
proposal are technical in nature. They 
would specify the manner in which a 
request for relief under § 4.12(b) would 
be required to be made (§ 4.12(b)(3)) and 
would impose certain continuing 
obligations on each CPO to whom an 
exemption had been issued under the 
rule (§ 4.12(b)(4)). The final provision 
would make clear the extent of an 
exemption issued under §4.12(b)—i.e., 
that it would be effective only with 
respect to the pool for which relief had 
been requested and, further, that it 
would not affect the applicability of any 
other provisions of Part 4, the Act or the 
Commission's regulations with respect 
to that pool and any other pool the pool 
operator operates or intends to operate. 


31 For example, they would continue to be subject 
to the oath or affirmation requirement of § 4.22(h). 

32 Unlike the other documents subject to the 
proposal, the books and records required under 
these sections are not required to be filed with the 
Commission. Thus, the Commission does not 
“accept” them. 

33 See, e.g., § 4.23(a)(6) and (a)(8), which 
respectively require the CPO to make and keep a 
general ledger and “all other records” generated for 
the pool. 
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III. Proposed Technical Amendments to 
§§ 4.21, 42.22 and 4.31 


A. Section 4.21(a}(17): The Risk 
Disclosure Statement 


Section 4.21 requires each registered 
CPO to distribute and to file with the 
Commission a Disclosure Document 
containing specified information. (Rule 
4.31 places a similar requirement on 
certain registered CTAs.**) 

Section 4.21(a)(17)(i) currently 
requires the Risk Disclosure Statement 
to appear by itself on the first page of 
the Disclosure Document. The 
Commission recognizes, however, that 
certain CPOs also must comply with 
requirements imposed by such other 
regulatory authorities as the National 
Futures Association (“NFA”) ** and the 
Securities and Exchange Commission 
(“SEC”) °®. Accordingly, § 4.21(a)(17)(i) 
is proposed to be amended to clarify 
existing Commission policy that the 
Statement must appear by itself on the 
page immediately following any 
disclosures which otherwise are 
mandated by the Commission or NFA to 
appear on the cover of the Document, cr 
immediately following any disclosures 
explicitly required in the forepart of a 
securities prospectus pursuant to 
applicable securities laws. This proposal 
is supported by the history of the Part 4 
regulations, which encouraged 
accommodation between Commission 
and SEC regulations in this area. In 
adopting Part 4 in 1979, the Commission 
noted that “[ijn those cases where a 
CPO chooses to provide (an SEC) 
prospectus to prospective pool 
participants, the Commission will permit 
that prospectus to be supplemented to 
comply with the specific requirements of 
§ 4.21.” 44 FR 1918, 1622 (January 8, 
1979). 

Consistent with this language, in 
reviewing CPO Disxlosure Documents 
since the adoption of Part 4, Commission 
staff has not objected to placing the Risk 
Disclosure Statement behind cover page 
material required by other regulators. 
Recently, however, staff has received a 
number of inquiries seeking a formal 
statement of the Commission's position. 
Accordingly, the Commission is 
proposing an amendment to end any 
confusion in this area. 


34 Specifically, those registered CTAs who seek 
to direct or to guide client accounts are subject to 
§ 4.31. 

35 See e.g.. NFA Guideline for the Disclosure by 
CPOs and CTAs of “Up Front” Fees and 
Organizational and Offering Expenses, NFA Manual 
110,067. 

36 See e.g. regulation SK, items 501, 502 and 503, 
17 CFR 229.501-229.503 (1986). 


B. Section 4.22(c): The Annual Report 


Section 4.22(c) requires each 
registered CPO to distribute and file an 
Annual Report for each pool that it 
operates within 90 calendar days after 
the end of the pool's fiscal year. The 
Commission is proposing to amend this 
regulation to clarify when the Annual 
Report must be filed if a pool 
permanently ceases operations before 
the end of the pool's fiscal year. 

One of the purposes of the Annual 
Report requirement is to enable pool 
participants to receive financial 
information in a timely manner. 
However, under ther current rule, this 
purpose is defeated in cases where the 
pool stops trading before the end of its 
fiscal year. Accordingly, the proposal 
would require that the Report be 
distributed and filed within 90 calendar 
days after the end of the pool's fiscal 
year or the permanent cessation of 
trading, whichever is earlier, but in no 
event later than 90 days after funds are 
returned to pool participants. Permanent 
cessation of trading would be 
determined by reference to objective 
indication such as, but not limited to, the 
date notice is sent to pool participants 
advising that the pool has ceased 
trading or the date the CPO states in 
writing to the Commission, National 
Futures Association (“NFA”) or other 
party that the pool has ceased 
operation. In any event, the Annual 
Report would be required to be filed 
with the Commission and distributed to 
pool participants no later than 90 days 
after funds are returned to the 
participants. As a result of this proposal, 
a participant would never have to wait 
more than 90 days from the end of the 
pool's operation to receive his final 
Annual Report. 


C. Sections 4.21(g), 4.22(c) and 4.31(f): 
Numbers of Copies of Documents to be 
filed 


Sections 4.21(g) and 4.31(f} would be 
amended to reduce to two from three the 
number of copies of the Disclosure 
Document that a CPO or a CTA must file 
with the Commission. Likewise, § 4.22(c) 
would be amended to require that only 
two copies of the Annual Report be filed 
with the Commission. In these cases, 
staff has found that it was using the 
third copy so infrequently as to no 
longer justify the three copy 
requirement. Because this regulation 
change would not be required to be 
published for comment,3? the 


97 See 5 U.S.C. 553(d) (1962). 
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Commission will not take any 
enforcement action against any person 
filing only two copies of a Disclosure 
Document or pool Annual Report prior 
to the adoption of these proposals. 


IV. Related Matters 
A. Regulatory Flexibility Act 


The Regulatory Flexibility Act 
(“RFA”), 5 U.S.C. 601 et seg. (1982), 
requires that agencies, in proposing 
rules, consider the impact of those rules 
on small business. The Commission has 
already established certain definitions 
of “small entities” to be used by the 
Commission in evaluating the impact of 
its rules on such small entities in 
accordance with the RFA.*® 

These definitions do not address the 
persons set forth in proposed §§ 4.6 and 
4.14(a)(8) because, by the very nature of 
these proposals, the operations and 
activities of such persons generally are 
regulated by Federal and State 
authorities other than the 
Commission.*® Assuming, arguendo, 
that such persons and entities would be 
“small entities” for purposes of the RFA, 
the Commission does not believe that 
proposed §§ 4.6 and 4.14{a)(8) would 
have a significant economic impact on 
them because it merely would require in 
the case of the former rule certain 
information upon special call and in the 
case of the latter rule the filing of a 
notice with the Commission, the 
documentation for either of which 
should be pre-existing. Moreover, the 
proposals would relieve these persons 
from the requirement to register as a 
CTA and from the disclosure and 
recordkeeping requirements applicable 
to registered CTAs.*° 

As for those proposals which address 
registered CPOs,*! the Commission has 
determined that registered CPOs are not 
small entities for the purpose of the 
RFA.*? Thus, no economic analysis of 
these proposal as they relate to 
registered CPOs is required.** 


38 47 FR 18618-18621 (April 30, 1982). 

3° For example, § 4.6 would apply to, among other 
persons, “an insurance company subject to 
reguation by any State” and § 4.14(a)(8) would 
apply to investment advisers who are regi 
with, and subject to the supervision of, the SEC. 

4° Proposed § 3.16(a)(3) would exempt from 
registration as an AP of a CTA an AP of a person 
exempt under § 4.14(a)(8). An AP must be an 
individual: See section 4k of the Act, 7 U.S.C. 6k 
(1982). Because the RFA does not apply to 
“individuals,” no economic analysis of proposed 
§ 3.16(a)(3) is required. 

*! See proposed § 4.12(b) and the proposed 
revisions to §§ 4.21(a)(17)(i), 4.21(g) and 4.22{c). 

42 47 FR 18619-18620. 

*2 It should be noted, however, that these 
proposals do not impose any new requirements on 

Continued 
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As for the proposal which addresses 
registered CTAs,** the Commission has 
stated that it is more appropriate to 
consider on a case-by-case basis which 
CTAs should be deemed small under the 
RFA.*5 However, since the proposal 
would reduce an existing burden on 
those registered CTAs to which it would 
apply, the Commission believes the 
proposal would not have a significant 
economic impact on any of those 
CTAs—regardless of whether any such 
CTA would ba a small entity for the 
purpose of the RFA. 

Thus, pursuant to section 3{a) of the 
RFA, 5 U.S.C. 605(b), the Chairman, on 
behalf of the Commission, certifies that 
these proposed rules will not have a 
significant economic impact on a 
substantial number of small entities. The 
Commission nonetheless invites 
comments from any CTA or CPO which 
believes that these rules would have a 
significant impact on its operations. 


B. Paperwork Reduction Act 


The Commission has submitted to the 
Director of the Office of Management 
and Budget (“OMB”), pursuant to the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. Chapter 35, an 
explanation and details of the 
information collection and 
recordkeeping requirements which 
would be necessary to implement these 
proposals.*® Since all the information 
collection proposals contained herein 
consist of proposed amendments to 
Parts 3 and 4, which have already been 
assigned an OMB control number, the 
Commission understands that these 
proposals will be assigned the same 
OMB control number.*?7 

Interested members of the public may 
obtain a complete copy of the 
information collection proposals relating 
to the proposed rules contained herein 
by contacting Joseph Salazar at (202) 
254-9735. Persons wishing to comment 
are asked to send a copy of their 
comments to Mr. Salazar at the 
Commodity Futures Trading 
Commission, 2033 K Street, NW., 


registered CPOs. In fact, certain of the proposals 
would relieve existing requirements. See, e.g.. 
$§ 4.12(b) and 4.21(g). 

44 See The proposed revision to § 4.31(f). 

48 47 FR 18620. 

46 As is explained above, these proposals 
significantly would reduce the paperwork 
requirements with which the CPOs and CTAs 
subject thereto otherwise would be required to 
compy. For example, in the case of proposed 
§ 4.14(a)(8), relief from CTA registration—and thus 
from the disclosure and recordkeeping requirements 
of §§ 4.31 and 4.32, respectively—would be 
available upon the filing of a notice with the 
Commission. 

*7 The OMB contro! numbers are 3038-0023 aud 
3038-0005, respectively. 


Washington, DC 20581, and to the OMB 
Desk Officer for the agency, Robert 
Neal, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503. 


List of Subjects 
17 CFR Part 3 


Registration, Associated persons, 
Commodity futures. 


17 CFR Part 4 


Commodity pool operators, 
Commodity trading advisors, 
Commodity futures. 


17 CFR Part 140 


Authority delegation (Government 
agencies), Commodity futures. 

In consideration of the foregoing, and 
pursuant to the authority contained in 
the Commodity Exchange Act and, in 
particular, sections 2{a)(1){A), 4k, 4/, 4m, 
4n, 40, and 8a, 7 U.S.C. 2, 6k, 6/, 6m, 6n, 
60, and 12a and in 5 U.S.C. 552 and 552b 
(1982), the Commission hereby proposes 
to amend Chapter I of Title 17 of the 
Code of Federal Regulations as follows: 


PART 3—REGISTRATION 


1. The authority citation for Part 3 
continues to read as follows: 


Authority: 7 U.S.C. 2 and 4, 6, 6b, 6c, 6d, 6e, 
6f, 6g, 6h, 6i, 6k, 6m, 6n, 60, 6p, 8, 9, 9a and 
13b, 12, 12a, 18, 19, 21 and 23; 5 U.S.C. 552 and 
552b. 

2. Section 3.16(a)(3) is proposed to be 
revised to read as follows: 


§3.16 Registration of associated persons 
of commodity trading advisors and 
commodity pool operators. 

(a)* ** 

(3) Is exempt from registration as a 
commodity trading advisor pursuant to 
the provisions of § 4.14{a)(1), § 4.14(a)(2) 
or § 4.14(a)(8) of this chapter or is 
associated with a person who is so 
exempt from registration: Provided, That 
the provisions of this paragraph (a)(3) 
shall not apply to the solicitation of a 
client’s or prospective client's 
discretionary account, or the supervision 
of any person or persons so engaged, by, 
for, or on behalf of a commodity trading 
advisor, 

(i) Which is not exempt from 
registration pursuant to the provisions of 
§4.14(a)(1), §4.14(a)(2) or § 4.14(a)(8) of 
this chapter or 

(ii) Which is registered as a 
commodity trading advisor 
notwithstanding the availability of that 
exemption; 


* * * * * 


PART 4—COMMODITY POOL 
OPERATORS AND COMMODITY 
TRADING ADVISORS 


3. The authority citation for Part 4 
continues to read as follows: 

Authority: 7 U.S.C. 2, 6b, 6c, 6/, 6m, 6n, 6o, 
12a, and 23; 5 U.S.C. 552 and 552b. 

4. Section 4.6 is proposed to be added 
to read as follows: 


§ 4.6 Exclusion for certain otherwise 
reguiated persons from the definition of 
the term “commodity trading advisor”. 

(a} Subject to compliance with the 
provisions of this section, the following 
persons, and any principal or employee 
thereof, shall be excluded from the 
definition of the term “commodity 
trading advisor”: 

(1) An insurance company subject to 
regulation by any State, or any wholly- 
owned subsidiary or employee thereof: 
Provided, however, That its commodity 
interest advisory activities are solely 
incidental to the conduct of the 
insurance business of the insurance 
company as such; and 

(2) A person who is excluded from the 
definition of the term “commodity pool 
operator” by § 4.5; Provided, however, 
That: 

(i) Its commodity interest advisory 
activities are solely incidental to its 
operation of those trading vehicles for 
which § 4.5 provides relief; and 

(ii) Where necessary, prior to 
providing any commodity interest 
trading advice to any such trading 
vehicle the person files a notice of 
eligibility as specified in § 4.5 to claim 
the relief available under that section. 

(b) Any person who has claimed an 
exclusion under this § 4.6 must submit to 
such special calls as the Commission 
may make to require the person to 
demonstrate compliance with the 
provisions of paragraph (a) of this 
section. 

(c) An exclusion claimed under this 
§ 4.6 shall cease to be effective upon 
any change which would render the 
person claiming the exclusion ineligible 
under paragraph (a) of this section. 

5. Section 4.12 is proposed to be 
amended by redesignating the current 
paragraph as paragraph (a) and by 
adding paragraph (b) to read as follows: 


§ 412 Exemption from provisions of 
Part 4. 


(a) Jn general. (1) The Commission 
may exempt any person or any class or 
classes of persons from any provision of 
this Part if it finds that the exemption is 
not contrary to the public interest and 
the purposes of the provision from which 
the exemption is sought. 
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(2) The Commission may grant the 
exemption subject to such terms and 
conditions as it may find appropriate. 

(b) Exemption from Subpart B for 
certain commodity pool operators. (1) 
Any person who is registered as a 
commodity pool operator, or has applied 
for such registration, may request from 
the Commission any or all of the relief 
available under paragraph (b)(2) of this 
section if: 

(i) The pool for which it makes such 
request: 

(A) Will be offered and sold pursuant 
to the Securities Act of 1933 or pursuant 
to.an exemption from said Act; 

(B) Will generally and routinely 
engaged in the buying and selling of 
securities and securities derived 
instruments; 

(C) Will not enter into commodity 
futures and commodity options 
contracts for which the aggregate initial 
margin and premiums exceed 10 percent 
of the fair market value of the pool's 
assets, after-taking into account 


unrealized profits and unrealized losses. - 


on any such contracts it has entered 
into; Provided, however, That in the 
case of an option that is in-the-money at 
the-time of purchase, the in-the-money 
amount as defined in § 190.01(x):may be 
—— in computing such 10 percent; 
an 

(D} Will trade such commodity 
interests ‘in a manner solely incidental to 
its securities trading activities. 

(ii) Each existing participant and 
prospective participant in the pool for 
which it makes such request is informed 
in writing of the restrictions set forth in 
§ 4.12(b)(1)(i)(C) and (D) prior to the 
date the pool commences trading 
commodity interests. The pool operator 
may furnish this information by way of 
the pool’s Disclosure Document, a 
separate notice or other similar means. 

(2) The commodity pool operator of a 
pool which meets the criteria of 
paragraph (b)(1) of this section may 
request the following relief: -_. 

(i) In the case of § 4.21(a), that the 
Commission accept in lieu and_.in 
satisfaction of the Disclosure Document 
specified by that section an offering 
memorandum for the pool which does 
not contain the information required by 
§ 4.21(a)(4), (a)(5), (a)(17) and (a)(18); 
Provided, however, That the offering 
memorandum: 

(A) Is prepared pursuant to the 
requirements of the Securities Act of 
1933 or the exemption from said Act 
pursuant to which the pool is being 
offered and sold; and 

(B) Responds to the information 
requirements of § 4.21(a)(1) through 
(a)(3) and (a)(6) through (a)(16). 


(ii) In the case of § 4.22(a) and (b), that 
the Commission accept in lieu and in 
satisfaction of the Account Statement 
and prescribed frequency respectively 
specified by those sections a statement 
which indicates the net asset value of 
the pool as of the end of the reporting 
period and the change in net asset value 
from the end of the previous reporting 
period, to be prepared and distributed 
no less frequently than quarterly; 
Provided, however, That each such 
statement complies with the other 
requirements of § 4.22({a) and (b), 
including the references in those 
sections to § 4.22(g) and (h). 

(iii) In the case of § 4.22(c) through (e), 
that the Commission accept in lieu and 
in satisfaction of the financial 
information and statements in the 
Annual Report specified by those 
sections an annual report for the pool 
which contains, at a minimum, a 
Statement of Financial condition as of 
the close of the pool's fiscal year and a 
Statement of Income (Loss) for that year; 
Provided, however, That: 

(A) Each such annual report complies 
with the other requirements of § 4.22(c), 
including the reference in that section to 
$4.22(h) and the requirement in 
$4.22(c)(5)-that the annual report-must 
contain appropriate footnote disclosure 
and further material information; and 

(B) The financial statements in such 
annual report must be presented and 
computed in accordance with generally 
accepted accounting principles 
consistently applied and must be 
certified by an independent public 
accountant. 

(iv) In the case of § 4.23(a)(10) and 
(a}(11), to exempt the pool operator from 
the requirements of those sections with 
respect to the pool. 

(3) A request for the relief available 
under this § 4.12(b) must be made to the 
Commission at the address specified in 
§ 4.2. Such request must: 

(i) Specify the names of the registered 
commodity pool operator, or applicant 
for such registration, making the request 
and the pool for which the request is 
being made; 

(ii) Contain representations that the 
pool will be operated in compliance 
with § 4.12(b)(1)(i) and the pool operator 
will comply with the requirements of 
§ 4.12(b)(1)(ii); 

(iii) Specify the relief sought under 
§ 4.12(b)(2); and 

(iv) Be signed by the pool operator, as 
follows: If the pool operator is a sole 
proprietorship, the request must be 
signed by the sole proprietor; if a 
partnership, by a general partner; and if 
a corporation, by the chief executive 
officer or chief financial officer. 
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(4)(i) If relief is granted with respect to 
§ 4.12(b}(2)(i), the commodity pool  - 
operator must attach a copy of the order 
granting such relief to each offering 
memorandum, or amendment thereto, 
that it is required to file with the 
Commission pursuant to § 4.21(g). 

(ii) If relief is granted with respect to 
§ 4.12(b)(2)(iii), the pool operator must 
attach a copy of the order granting such 
relief to each annual report that it is 


‘required to file with the Commission 


pursuant to § 4.22(c). : 

(5)(i) Any relief granted hereunder 
shall be effective only with respect to 
the pool for which it has been requested. 

(ii) Such relief shall not affect the 
obligations of the commodity pool 
operator to comply with all other 
applicable provisions of this Part 4, the 
Act and the Commission’s rules and 
regulations issued thereunder with 
respect to the pool and any other pool 
operator operates or intends to operate. 

6. Section 4.14 is proposed to be 
amended by adding paragraph (a)(8) to 
read as follows: 


$4.14 Exemption from registration as a 
commodity trading 


adviser. 


{a}: *-4,7 


(8) It is registered as an investment 
adviser under the Investment Advisers 
Act of 1940 or is excluded from the 
definition of the term “investment 
adviser” pursuant to the provisions of 
sections 202(a)(2) and 202(a)(11) of that 
Act; Provided, however, That: 

{i} The person’s commodity interest 
trading advice: 

(A) Is directed solely to, and for the 
sole use of, entities which are excluded 
from the definition of the term “pool” 
under § 4.5 or are qualifying entities 
under § 4.5 for which a notice of 
eligibility has been filed; 

(B) Is solely incidental to its business 
of providing securities advice to each 
such entity; and 

(C) Employs only such strategies as 
are consistent with eligibility status 
under § 4.5. 

(ii) The person is not otherwise 
holding itself out as a commodity 
trading adviser; and 

(iii) Prior to the date upon which such 
person intends to engage in business as 
a commodity trading adviser, the-person 
files a notice of exemption with the 
Commission. 

(A) The notice must state the name of 
such person. 

(B) The notice must represent that the 
person qualified for exemption under 
this § 4.14(a)(8) and that it will comply 
with the criteria of this section. 

(C) The notice shall be effective upon 
filing. 
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(iv) In the event a person who has 
filed a notice of exemption under this 
§ 4.14(a)(8) subsequently becomes. 
registered as a commodity trading 
adviser, the person must file a 
supplemental notice of that fact. 

(v) Any notice required to be filed 
hereunder must be: 

(A) In writing; 

(B) Signed by a duly authorized 
representative; 

(C) Filed with the Commission at the 
address specified in § 4.2; and 

(D) Filed with the National Futures 
Association at its headquarters office 
(ATTN: Director of Compliance, 
Compliance Department). 


7. Section 4.21 is proposed to be 
amended by revising paragraphs 
fa}(17 ii (g)(1) and (g)(2) to read as 

follows: 
§ 4.21 Disclosure to prospective pool 
participants. 

(a) * * 

(17)(i) The following Risk Disclosure 
Statement, to be prominently disclosed 
on, and as the only language on, the 
page immediately following any 
disclosures required to appear on the 
cover page as provided by the 
Commission or any registered futures 
association, or immediately following 
the disclosures explicitly required in the 
forepart of a securities prospectus 
pursuant to any regulations promulgated 
under applicable securities laws. 

(g)(1) The commodity pool operator 
must file with the Commission two 
copies of the Disclosure Document for 
each pool that it operates or that it 
intends to operate not less than 21 
calendar days prior to the date the pool 
operator first intends to deliver the 
Document to a prospective participant in 
the pool. 

The commodity pool operator must 
file with the Commission two copies of 
all subsequent amendments to the 
Disclosure Document for each pool that 
it operates or that it intends to operate 
within 21 calendar days of the date upon 
which the pool operator first knows or 
has reason to know of the defect 
requiring the amendment. 

* * * * * 

8. Section 4.22 is proposed to be 
amended by revising the first sentence 
of paragraph (c) to read as follows: 


§ 4.22 Reporting to pool participants. 

(c) Each commodity pool operator 
registered or required to be registered 
under the Act must distribute an Annual 
Report to each participant in each pool 
that it operates, and must file two copies 
of the Report with the Commission, 


within. 90 calendar days after the end of 
the pool's fiscal year or the permanent 
cessation of trading, whichever is 
earlier, butin no event longer than 90 
days after funds are returned to pool 
participants; Provided; however, that if 
during any calendar year the commodity 
pool operator did not‘operate a 
commodity pool, the pool operator must 
so notify the Commission within 30 
calendar days after the end of such 
calendar year. * * * 

9. Section 4.31 is proposed to be 
amended by revising paragraphs (f)(1) 
and (f)(2) to read as follows: 


§ 4.31 Disclosure to prospective clients. 


* * * ~ ® 


(f)(1) The commodity trading adviser 
must file with the Commission two 
copies of the Disclosure Document for 
each trading program that it offers or 
that it intends to offer not less than 21 
calendar days prior to the date the 
trading adviser first intends to give the 
Document to a prospective client in the 
trading program. 

(2) The commodity trading advisor 
must file with the Commission two 
copies of all subsequent amendments to 
the Disclosure Document for each 
trading program that it offers or that it 
intends to offer within 21 calendar days 
of the date upon which the trading 
adviser first knows or has reason to 
know of the defect requiring the 
amendment. 


PART 140—ORGANIZATION, 
FUNCTIONS AND PROCEDURES OF 
THE COMMISSION 


10. The authority citation for Part 140 
continues to read as follows: 

Authority: 7 U.S.C. 2, 4, 4a(c), 4a(j), 6, 6c, 
6d, 6e, 6f, 6g, 6k, 6/, 6m, 6n, 6p, 7, 7a, 8, 8a, 12, 
12a, 18 and 23; 5 U.S.C. 552 and 552b. 


11. Section 140.93(a) is proposed to be 
amended by adding paragraph (a)(6) to 
read as follows: 


§ 140.93 Delegation of authority to the 
Director of the Division of Trading and 
Markets. 

(a) eee 

(6) all functions to the Commission in 
§ 4.6(b) of this chapter. 
* * * * * 

Issued in Washington, DC, on May 19, 1987 
by the Commission. 
Jean A. Webb, 
Secretary of the Commission. 
[FR Doc. 87-11839 Filed 5-22-87; 8:45 am] 
BILLING CODE 6351-01-M 


19531 


DEPARTMENT OF THE TREASURY 
Bureau of Alcohol, Tobacco and 
Firearms 


27 CFR Part 9 
[Notice No. 632] 


Sierra Foothills Viticultural Area; 
California : 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Department of the 
Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Bureau of Alcohol, 
Tobacco and Firearms proposes to 
establish in the foothills of eight 
counties in northeast-central California, 
an American viticultural area to be 
known by the appellation “Sierra 
Foothills.” The proposal is the result of a 
petition filed by the Sierra Foothills 
Winery Association of Somerset, 
California. 

The use of the name of an approved 
viticultural area as an appellation of 
origin in the labeling and advertising of 
wine allows the proprietor of a winery 
to designate the area as the locale in 
which grapes used in the production of a 
wine are grown and enables the 
consumer to identify and to differentiate 
between that wine and other wines 
offered at retail. 


DATE: Written comments must be 
received by July 27, 1987. 


aAppRess: Send written comments to: 
Chief, FAA, Wine and Beer Branch, 
Bureau of Alcohol, Tobacco and 
Firearms, REF: Notice No. 632, P.O. Box 
385, Washington, DC 20044-0385. 

Copies of this proposal, the petition, 
the appropriate maps, and the written 
comments are available for public 
inspection during normal business hours 
at: ATF Reading Room, Ariel Rios 
Federal Building, Room 4406, 1200 
Pennsylvania Avenue, NW., 
Washington, DC 20226. 


FOR FURTHER INFORMATION CONTACT: 
Michael J. Breen, Coordinator, FAA, 
Wine and Beer Branch, Bureau of 
Alcohol, Tobacco and Firearms, Ariel 
Rios Federal Building, Room 6237, 
Washington, DC 20226, Telephone: (202) 
566-7626. 

SUPPLEMENTARY INFORMATION: 


Background 


On August 23, 1978, ATF published 
Treasury Decision ATF-53 (43 FR 37672, 
54624) revising regulations in Title 27, 
Code of Federal Regulations, Part 4. 
These regulations allow the 
establishment of definite American 
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viticultural areas. The regulations also 
allow the name of an approved 
viticultural area to be used as an 
appellation of origin in the labeling and 
advertising of wine. On October 2, 1979, 
ATF published Treasury Decision ATF- 
60 (44 FR 56692) which added to Title 27 
a new Part 9 providing for the listing of 
approved American viticultural areas. 

Section 4.25a(e)(1) of Title 27, Code of 
Federal Regulations, Part 4, defines an 
American viticultural area as a 
delimited grape growing region 
distinguishable by geographical 
features. Section 4.25a(e)(2), outlines the 
procedure for proposing an American 
viticultural area. Any interested person 
may petition ATF to establish a grape- 
growing region as a viticultural area. 
The petition shall include— 

(a) Evidence that the name of the 
proposed viticultural area is locally 
and/or nationally known as referring to 
the area specified in the petition; 

(b) Historical or current evidence that 
the boundaries of the viticultural area 
are as specified in the petition; 

(c) Evidence relating to the 
geographical features (climate, soil, 
elevation, physical features, etc.) which 
distinguish the viticultural features of 
the proposed area from surrounding 
areas; 

(d) A description of the specific 
boundary of the proposed viticultural 
area, based on features which can be 
found on United States Geological 
Survey (U.S.G.S.) maps of the largest 
applicable scale; and, 

(e) A copy (or copies) of the 
appropriate U.S.G.S. map(s) with the 
proposed boundary prominently 
marked. ; 

Petition 

By letter dated July 8, 1985, the Sierra 
Foothills Winery Association of 
Somerset, California, filed a petition for 
the establishment of a “Sierra Foothills” 
viticultural area in portions of the 
counties of Nevada, Placer, El Dorado, 
Amador, Calaveras, Tuolumne and 
Mariposa. 

The petition covers the foothills “belt” 
of the Sierra Nevadas. The petitioned 
area is located approximately 40 miles 
to the east and northeast of Sacramento 
and Stockton and extends in a 
northwest to southeast orientation 
approximately 160 miles from Nevada 
County to Mariposa County. Much of the 
petitioned area is bisected by State 
Highway 49, the “Golden Chain 
Highway.” 

The area, as proposed in this notice, 
includes the petitioned area as well as 
the northernmost extension of the 
foothills region of the Sierra Nevadas in 
Yuba County which is directly north of 


Nevada County. In 1986, ATF 
established the North Yuba viticultural 
area in the Sierra foothills in Yuba 
County. The southern leg of the 
boundary of this viticultural area abuts 
the Nevada County line. ATF notes that 
the North Yuba viticultural area shares 
many of the characteristics of the 
petitioned area. Accordingly, ATF has 
drafted a boundary description which 
includes the North Yuba viticultural 
area. 

Within the proposed area there are 
approximately 150 vineyards totaling 
3,000 acres planted in wine grapes, 35 
premises registered for the production of 
wine and the approved American 
viticultural areas of “North Yuba”, “El 
Dorado”, “California Shenandoah 
Valley” and “Fiddletown.” 


Name 


In the mid-1770's a Spanish 
exploration party, looking westward 
from its position in the Great California 
Valley, gave the descriptive “una gran 
sierra nevada” to the great snowy 
inland mountain range which today we 
know as the Sierra Nevadas. With the 
discovery of gold in 1848 and the sudden 
and chaotic migration of up to 50,000 
prospectors in succeeding years, the 
western foothills of the Sierra Nevadas 
gained national attention as the 
California Gold Country. 

The gold rush attracted miners in 
search of the veta madre, the “mother 
lode.” Historically, the foothills region 
became known as the Mother Lode or 
Mother Lode Country. Mining gave the 
foothills their identity as “Gold 
Country” and strongly influenced the 
course of long-term development. 
Agriculture, livestock ranching and 
timber production emerged in response 
to the miners’ needs for food and 
shelter. 

The petition notes that “although the 
historical term "Mother Lode’ is 
sometimes used synonymously with the 
Sierra Foothills, the latter * * * more 
accurately defines the area.” The 
petition documents the use of the name 
“Sierra Foothills” in wine texts and 
magazine articles. Leon Adams, in 
Wines of America (1973), refers to 
plantings of vineyards in the “historic 
Mother Lode gold-mining country of the 
Sierra foothills.” Sunset Magazine's 
Guide to California's Wine Country 
states that the “vineyards and wineries 
in the Mother Lode country have 
established an identity of their own 
under the general district name of Sierra 
Foothills.” 

The petition documents use of the 
appellation “Sierra Foothills” by State 
and quasi-governmental bodies. The 
California Department of Food and 
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Agriculture identifies the grouping of the 
seven counties of Nevada, Placer, El 
Dorado, Amador, Calaveras, Tuolumne, 
and Mariposa as Grape District 10. Yuba 
County and other Sierra foothill counties 
to the north of the proposed area are in 
Grape District 9 and Madera County 
immediately south of Grape District 10 
is part of Grape District 13. 

Since 1978, the University of 
California Cooperative Extension 
Service and the farm advisors of 
Nevada, Placer, El] Dorado, Amador and 
Calaveras counties have organized an 
annual “Sierra Nevada Foothill” Wine 
Grape Day. 

Of the nine viticultural regions 
established by the 1985 California State 
Fair, the six counties of Nevada, Placer, 
El Dorado, Amador, Calaveras, and 
Tuolumne are grouped in a “Sierra 
Foothills” region. 


History 


The California Gold Rush of 1849 
spawned viticulture in the western 
foothills of the Sierra Nevadas. Some of 
the prospectors possessed knowledge 
about grape tending and winemaking 
and turned to a more settled way of life, 
planting orchards and vineyards, as 
placer mining diminished. 

In 1855, the State legislature passed a 
law which exempted from taxation all 
newly planted grape vines for four 
years. The number of grape vines in El 
Dorado County jumped from 24,000 in 
1856 to 77,500 1858; in Tuolumne County 
from 9,000 to 50,000 between 1857 and 
1858. The first foothills winery was 
established in 1856 near Plymouth in 
Shenandoah Valley, California. This 
winery is the fourth oldest in the State 
of California. In 1861, the San Francisco 
Bulletin featured a front page story 
titled “Vineyards in the Foothills.” 

The foothill counties ranked among 
California's major wine producers 
during the 1870's and 1880's. In Wines of 
America, Leon Adams states that “by 
1890, more than 100 wineries were 
operating at such locations as Nevada 
City, Colfax, Lincoln, Penryn, Auburn, 
Placerville, Coloma, Shingle Springs, 
Ione, Volcano, Jackson, San Andreas, 
Sonora, Columbia, and Jamestown.” 

In the 1890's, viticulture had become 
established as a major industry. El 
Dorado County alone had 
approximately 8,000 of the 10,000 acres 
in vineyards at the peak of grape 
growing in the foothills counties, 
However, the decline of gold mining at 
the turn of the century, followed by a 
loss in population, phylloxera vine 
disease, and National Prohibition, 
contributed to the eventual 
abandonment of all but a few vineyards. 
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The 1960's marked a resurgence of 
viticulture in this region. In the. early 
1970's, there were just two wineries in 
the area. Today, there are 35 premises 
and 150 vineyards totalling 
approximately 3,000 acres. 


Geography 


The gently sloping foothills are 
segmented laterally by deep river 
canyons and steep ridges. The principal 
rivers that drain the petitioned area are 
the Yuba, the Bear, the American, the 
Cosumnes, the Mokelumne, the 
Calaveras, the Stanilaus, the Tuolumne 
and the Merced. These rivers flow 
southwesterly into the Great Valley of 
California which is comprised of the 
Sacramento and San Joaquin valleys. 
The land drained by these streams is 
distinguished from neighboring areas by 
name, history, soil, geology, climate, 
rainfall and temperature. 

The boundary of the proposed 
viticultural area encompasses 
approximately 4,200 square miles or 2.6 
million acres. The width of the area 
ranges from approximately 5 to 35 miles 
and the length is approximately 170 
miles from Yuba County to Mariposa 
County. 

The petitioner states that “viticulture 
above (the 4,000-foot elevation) is 
difficult or impossible due to climatic 
extremes and mountainous terrain.” 
With the exceptions of vineyards in 
Jackson Valley and Auburn Ravine 
which are 500 feet above sea level, 
vineyards are planted principally on 
land between 1,000 and 3,000 feet in 
elevation. 

The petition states that “most of the 
historic and current premium wine grape 
growing is above (the 1,000-foot 
elevation and) * * * many 
geographical characteristics distinguish 
the area above 1,000 feet from the valley 
regions below.” 

Distinguishing Characteristics 

According to the petition, the 
characteristics, in addition to name, 
history and geography, which 
distinguish the foothills region from 
neighboring areas are: 

(1) The region is part of the Sierra 
Nevada geomorphic province, with 
different geology and soils than the 
Great Valley province; and, 

(2) Climatically, the region has warm 
summer days and cool nights, with 
lower temperatures and higher rainfall 
than the Central Valley and higher 
temperatures and lower rainfall than the 
mountainous uplands of the Sierra 
Nevadas. 


Topography and Elevation 
The topography of the proposed 


' viticultural area ranges from gently 


rolling hills to gorges and progressively 
steeper slopes and ridges along canyons 
and drainageways. Lying between the 
uplands and peaks of the Sierra 
Nevadas to the east and the lowlands of 
the Great Valley of California to the 
west, the proposed viticultural area 
defines a region well suited for 
viticulture. Topography and elevation 
ensure adequate ventilation for 
viticulture. The irregular relief of the 
western foothills provides excellent air 
drainage. The area escapes both the 
early frosts and snow of the 
mountainous uplands of the Sierra 
Nevadas and the heat, humidity and fog 
common to the lowlands in the Great 
Valley, especially the marshy “Delta” 
area at the confluence of the 
Sacramento and San Joaquin rivers. 


Geology 


The area is an example of a gently 
rolling lower and middle foothill 
mountain landscape that has been 
formed during a long period of geologic 
time. It is geologically well defined by 
the high country of the Sierra Nevadas 
to the east and by the marshes and 
plains of the Great Valley to the west. 
Compared with the mountainous 
uplands of the Sierra Nevadas, the 
foothills are not as deeply gouged by 
river canyons and drainageways. The 
bedrock of the Sierra Nevadas is 
dominated by steeply dipping, faulted, 
and folded metamorphic rock that has 
been intruded by several types of 
igneous rock. Overlying the bedrock in 
many places are mantles of river gravel 
and volcanic debris. 


Soil Characteristics 


The three major physiographic units in 
the eight counties are the lowlands of 
the Great Central Valley, the 
mountainous uplands of the Sierra 
Nevadas, and the foothills which lie 
between the valley and the mountains. 
There are soil associations common to 
the valley lands, to the foothills region, 
and to the mountainous uplands. A 
review of the general soil maps prepared 
by the Soil Conversation Service of the 
U.S. Department of Agriculture for the 
counties of Butte south to Madera 
(excluding Calaveras County) shows the 
common character of the soil 
associations found in the lower and 
middle foothills of Yuba County south to 
Mariposa County. The foothills soils are 
basically shallow to moderately deep, 
medium textured, well-drained, gently 
sloping to moderately steep, rocky soils 
and gravelly to gritty sandy loams, 
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formed in material weathered from 
basic igneous rocks and 
metasedimentary rocks overlying 
granitic rock but also in some places 
overlying volcanic rock and 
metamorphic rock. 

Data from the soil survey of Yuoa 
County supports the inclusion of the 
foothills of Yuba County within the 
boundary for the proposed viticultural 
area. 


Climatological Characteristics 


The lower to middle foothills of Yuba, 
Nevada, Placer, El Dorado, Amador, 
Calaveras, Tuolumne, and Mariposa 
counties experience a warm summer 
subtropical (Mediterranean) climate 
consisting of warm to hot, dry summers 
from May to October and mild to cold, 
wet winters from November to April. 

Geographical location, elevation, and 
weather patterns interact to distinguish 
the foothills “belt” from neighboring 
areas. Warm sunny fog-free days 
moderated by Delta breezes and cool 
nighttime breezes from the High Sierras 
facilitate viticulture. 

General weather patterns result in dry 
summers and relatively warm winters. 
The western foothills of the Sierra 
Nevadas catch the winter storms which 
move easterly from the Pacific Ocean 
across California. Most of the 
precipitation falls in winter with less 
than three percent occurring in the 
summer, principally as thunderstorms in 
the uplands. The amount of precipitation 
generally increases with an increase.in 
elevation. 

Increased elevation leads to greater 
temperature extremes with large 
fluctuations between daytime highs and 
nighttime lows. Summer nights are 
generally cool above the 2,500 foot 
elevation. In general, temperature 
decreases with an increase in altitude, 
but in low, sheltered areas such as 
Jackson Valley and Auburn Ravine cold 
air tends to accumulate. 

Most of the precipitation comes in the 
six months of winter with seasonal 
totals ranging as follows: 

Precipitation (measured as inches of 
rainfall)— 


The average of the above figures is 20 
inches. The foothills of Nevada County 
have the highest average rainfall of 26 
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inches and Mariposa County the lowest 
at less than 15 inches. 

Average annual temperatures for each 
county are as follows: 


With the exception of Mariposa 
County, the averages range from 60° to 
65° in the “foothills” region. 

During the summer growing season, 
temperatures of 100 °F occur nearly 
every year and the sun shines more than 
90 percent of the day. Average 
maximum readings for July are in the 
90's and range from about 92 °F at higher 
elevations to 98 °F at lower elevations 
with occasional highs ranging from 110 
°F to 115 °F. 

The growing season ranges for each 
county are as follows: 


The relatively long growing season of 
Amador County compared to the other 
seven counties is attributed to the 
location of Amador County directly east 
of Sacramento. Amador County's 
climate is tempered by the influence of 
warm moist breezes from the marshy 
“delta” area at the confluence of the 
Sacramento and San Joaquin rivers. 

The growing season in Mariposa 
County ranges from 100 to 250 days due 
to the sharp changes in elevation from 
the lowlands of the San Joaquin valley 
to the high Sierran uplands in Sierra 
National Forest and Yosemite National 
Park. Compared to the other seven 
counties, the southernmost extension of 
the foothills “belt” narrows sharply in 
Mariposa County. 

The location of the proposed “Sierra 
Foothills” viticultural area in the low to 
middle foothills “belt” approaching the 
mountainous upland terrain of the Sierra 
Nevadas allows a distinction in 
climatological characteristics from areas 
to the east and west in that the area 
escapes both the heat and fog common 
to the lowland plains and marshes of the 
Great Valiey and the early frosts and 
snow at higher elevations of the High 
Sierras. 

The climate of the area is 
characterized by cool summer night 


temperatures, often dropping to 30 
degrees below daytime highs. 

Foothill winds are an additional 
cooling factor in summer. These cooling 
winds are distinguished from those of 
the valley to the west. In the valley, 
prevailing southwesterly winds are due 
to the north-south orientation and 
heating of the Great Valley, which 
deflects the westerly winds coming 
through the Carquinez Straits 
northward. At the higher elevations, 
however, the winds conform more 
closely with the free-flowing westerly 
winds over northern California. 


Proposed Boundary 


The boundary of the proposed Sierra 
Foothills viticultural area may be found 
on four United States Geological Survey 
maps scale 1:250,000. The boundary is 
described in proposed § 9.120. 


Executive Order 12291 


It has been determined that this 
proposed regulation is not a “major 
rule” within the meaning of Executive 
Order 12291 of February 17, 1981, 
because it will not have an annual effect 
on the economy of $100 million or more; 
it will not result in a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; and it will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 


Regulatory Flexibility Act 


The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603 and 604) are not applicable to 
this proposal because the notice of 
proposed rulemaking, if promulgated as 
a final rule, will not have a significant 
economic impact on a substantial 
number of small entities. The proposal 
will not impose, or otherwise cause, a 
significant increase in reporting, 
recordkeeping, or other compliance 
burdens on a substantial number of 
small entities. The proposal is not 
expected to have significant secondary 
or incidental effects on a substantial 
number of small entities. 

Accordingly, it is hereby certified 
under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) that this notice of proposed 
rulemaking, if promulgated as a final 
rule, will not have a significant 
economic impact on a substantial 
number of small entities. 
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Paperwork Reduction Act 


The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 44 
U.S.C. Chapter 35, and its implementing 
regulations, 5 CFR Part 1320, do not 
apply to this final rule because no 
requirement to. collect information is 
imposed. 

Public Participation 

ATF requests comments from all 
interested parties. Comments received 
before the closing date will be carefully 
considered. Comments received after 
the closing date and too late for 
consideration will be treated as possible 
suggestions for future ATF action. 

The petition contains adequate 
documentation of viticulture and 
winemaking but has limited data 
supporting the inclusion of the 
southernmost county, Mariposa County. 
ATF requests the submission of any 
additional data which would support the 
inclusion of Mariposa County in the 
proposed area. 

ATF will not recognize any comment 
as confidential. Comments may be 
disclosed to the public. Any material 
which a commenter considers to be 
confidential or inappropriate for 
disclosure to the public should not be 
included in the. comment. The name of 
the person submitting a comment is not 
exempt from disclosure. 

The Director reserves the right to 
determine, in light of all circumstances, 
whether a public hearing will be held. 


Drafting Information 


The principal author of this document 
is Michael J. Breen, FAA, Wine and Beer 
Branch, Bureau of Alcohol, Tobacco and 
Firearms. 


List of Subjects in 27 CFR Part 9 


Administrative practices and 
procedures, Consumer protection, 
Viticultural areas, and Wine. 


Authority 
Title 27, Code of Federal Regulations, 


Part 9, American Viticultural Areas is 
amended as follows: 


PART 9—AMERICAN VITICULTURAL 
AREAS 


Par. 1. The authority citation for Part 9 
continues to read as follows: 

Authority: 27 U.S.C.. 205. 

Par 2. The table of contents in Subpart 


C is amended to add the title of § 9.120 
to read as follows: 
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Subpart C—Approved American Viticultural 
Areas 


* * * * * 


Sec. 
9.120 Sierra Foothills. 


Par. 3. Subpart C is amended by 
adding § 9.120 to read as follows: 


Subpart C—Approved American 
Viticultural Areas 


* * * * * 


§9.120 Sierra Foothills. 


(a) Name. The name of the viticultural 
area described in this section is “Sierra 
Foothills.” 

(b) Approved maps. The appropriate 
maps for determining the boundary of 
Sierra Foothills viticultural area are four 
U.S.G.S. topographical maps of the 
1:250,000 scale: 

(1) “Chico” (NJ 10-3), edition of 1958, 
revised 1970. 

(2) “Sacramento” (NJ 10-6), edition of 
1957 revised 1970. 

(3) “San Jose” (NJ 10-9), edition of 
1962, revised 1969. 

(4) “Mariposa” (NJ 11-7), edition of 
1957, revised 1970. 

(c) Boundary. The Sierra Foothills 
viticultural area is located in portions of 
the counties of Yuba, Nevada, Placer, El 
Dorado, Amador, Calaveras, Tuclumne 
and Mariposa, in the State of California. 
The boundary is as follows: 

(1) Beginning on the “Chico” map at 
the point of intersection of the north 
border of T(ownship) 18 N(orth), R({ange) 
6 E(ast), with S. Honcut Creek, the 

boundary proceeds approximately 3.5 
' miles, in a generally south and 
southwesterly direction, along the 
. eastern bank of S. Honcut Creek to the 
point where S. Honcut Creek meets the 
western border of T. 18 N., R. 6 E.; 

(2) Then south, approximately 15 
miles, along the western borders of T. 18 
N., T. 17 N., and T. 16 N. in R. 6E., to the 
point where the western border of T. 16 
N., R. 6 E. meets the northernmost 
perimeter of Beale Air Force Base in the 
southwestern corner of T. 16 N., R. 6 E.; 

(3) Then east, south and west along 
the perimeter of Beale Air Force Base to 
the point where the perimeter of Beale 
Air Force Base intersects the western 
border of R. 7 E. in T. 14 N.; 

(4) Then south, approximately 24 
miles, along the western borders of T. 14 
N., T. 13 N., T. 12 N., and T. 11 N. in R. 7 
E., to the southwestern corner of T. 11 
N., R. 7 E. (see “Sacramento” map); 

(5) Then east, approximately six 
miles, along the south border of T. 11 N., 
R. 7 E., to the southeastern corner of T. 
11N., R.7E,; 


(6) Then in a south southeasterly 
direction, in a straight line, 
approximately three miles, to the 
northeasternmost corner of Sacramento 
County in T. 10 N., R. 8 E.; 

(7) Then continuing in a south 
southeasterly direction, in a straight 
line, along the Sacramento County—El 
Dorado County line, approximately 15 
miles, to the point where the county line 
meets the Cosumnes River in the 
southwestern corner of T. 8 N., R. 9 E.; 

(8) Then south, in a straight line, 
approximately 14.1 miles, along the 
Sacramento County—Amador County 
line, to the point where the county line 
meets Dry Creek in the northwestern 
corner of T. 5 N., R. 9 E,; 

(9) Then in a south southeasterly 
direction, in a straight line, 
approximately 5.4 miles, along the San 
Joaquin County—Amador County line, 
to the point where the Mokelumne River 
forms the Amador County—Calaveras 
County line in T. 4N., R. 9E,; 

(10) Then continuing in a south 
southeasterly direction, in a straight 
line, approximately 10.4 miles, along the 
San Joaquin County—Calaveras County 
line, to the point where the power line 
meets the western border of T. 3 N., R. 
10 E.; 

(11) Then in a southeasterly direction, 
in a straight line, approximately 22.4 
miles, along the Calaveras County— 
Stanislaus County line to the point 
where the county line meets the 
Stanislaus River in T. 1S., R. 12 E. (see 
“San Jose” map); 

(12) Then in a southeasterly direction, 
in a straight line, approximately 20 
miles, along the Tuolumne County— 
Stanislaus County line to the point 
where the county lines of Tuolumne, 
Mariposa, Stanislaus and Merced 
counties meet in the southeast corner of 
T.35S.,R.14E,; 

(13) Then continuing along the 
Mariposa County—Merced County line 
in a generally southeasterly direction, 
approximately 37 miles, to the point 
where the county lines of Mariposa, 
Merced and Madera counties meet in 
the northwestern corner of T. 9 S, R. 18 
E.; 

(14) Then northeasterly in a straight 
line, approximately 23 miles, along the 
Mariposa County-Merced County line to 
the point, approximately one mile west 
of Miami Mountain, where the Mariposa 
County-Merced County line meets the 
western border of the boundary of the 
Sierra National Forest in T. 6 S., R. 20 E. 
(see “Mariposa” map); 

(15) Then in a generally northerly and 
westerly direction, along the western 
borders of the Sierra and Stanislaus 
National Forests in Mariposa County 
(see “San Jose” map); 
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(16) Then in a generally northerly and 
westerly direction, along the western 
border of the Stanislaus National Forest 
in Tuolumne County (see “Sacramento” 
map); 

(17) Then in a generally northerly and 
westerly direction, along the western 
border of the Stanislaus National Forest 
in Calaveras and Amador counties; 

(18) Then in a generally northerly and 
westerly direction, along the western 
border of the El] Dorado National Forest 
in Amador, El Dorado and Placer 
counties (see “Chico” map); 

(19) Then in a generally northerly and 
westerly direction, along the western 
border of the Tahoe National Forest in 
Placer, Nevada and Yuba counties to the 
point south of Ruef Hill where the 
western border of the Tahoe National 
Forest intersects the northeast corner of 
T.18N., R. 6 E,; 

(20) Then west, approximately five 
miles, along the north border of T. 18 N., 
R. 6E., to the point of beginning. 


Signed: May 14, 1987. 
W.T. Drake, 
Acting Director. 
[FR Doc. 87-11842 Filed 5-22-87; 8:45 am] 
BILLING CODE 4810-31-M 


27 CFR Part 9 


[Notice No. 631] 


Middle Rio Grande Valley Viticultural 
Area: New Mexico 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms, Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Bureau of Alcohol, 
Tobacco and Firearms (ATF), is 
considering the establishment of a 
viticultural area in Sandoval, Bernalillo, 
Valencia, and Socorro Counties, New 
Mexico, to be known as Middle Rio 
Grande Valley. The proposed 
viticultural area is located in central 
New Mexico (near Albuquerque) along 
the Rio Grande River and surrounding 
irrigated land, The petition was 
submitted by a wine society located in 
Albuquerque. ATF believes that the 
establishment of viticultural areas and 
the subsequent use of viticultural area 
names as appellations of origin in wine 
labeling and advertising allows wineries 
to further specify the origin of wines 
they offer for sale to the public. The 
establishment of viticultural areas will 
help consumers identify the wines they 
may purchase. 


DATE: Written comments must be 
received by July 10, 1987. 
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ADDRESS: Send written comments to: 
Chief, FAA, Wine and Beer Branch, 
Bureau of Alcohol, Tobacco and 
Firearms, P.O. Box 385, Washington, DC, 
20044-0385 (Notice No. 631). 

Copies of the petition, the proposed 
regulations, the appropriate maps, and 
written comments will be available for 
public inspection during normal 
business hours at: ATF Reading Room, 
Office of Public Affairs and Disclosure, 
Room 4406, Ariel Rios Federal Building, 
1200 Pennsylvania Avenue NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Reisman, FAA, Wine and 
Beer Branch, Bureau of Alcohol, 
Tooacco and Firearms, Ariel Rios 
Federal Building, 1200 Pennsylvania 
Avenue NW., Washington, DC 20226, . 
(202) 566-7626). 

SUPPLEMENTARY INFORMATION: 


Background 


On August 23, 1978, ATF published 
Treasury Decision ATF-53 (43 FR 37672, 
54624) revising regulations in 27 CFR 
Part 4. These regulations allow the 
establishment of definite viticultural 
areas. 

On October 2, 1979, ATF published 
Treasury Decision ATF-60 (44 FR 56692) 
which added a new Part 9 to 27 CFR, 
providing for the listing of approved 
American viticultural areas, the names 
of which may be used as appellations of 
origin. 

Section 4.25a(e)(1), Title 27, CFR, 
defines an American viticultural area as 
a delimited grape-growing region 
distinguished by geographical features, 
the boundaries of which have been 
delineated in Subpart C of Part 9. 

Section 4.25a(e)(2) outlines the 
procedure for proposing an American 
viticultural area. Any interested person 
may petition ATF to establish a grape- 
growing region as a viticultural area. 
The petition should include— 

(a) Evidence that the name of the 
proposed viticultural area is locally 
and/or nationally known as referring to 
the area specified in the petition; 

(b) Historical or current evidence that 
the boundaries of the viticultural area 
are as specified in the petition; 

(c) Evidence relating to the 
geographical characteristics (climate, 
soil, elevation, physical features, etc.) 
which distinguish the viticultural 
features of the proposed area from 
surrounding areas; 

(d) A description of the specific 
boundaries of the viticultural area, 
based on features which can be found 
on United States Geological Survey 
(U.S.G.S.} maps of the largest applicable 
scale; and 


(e) A copy of the appropriate U.S.G.S. 
maps with the boundaries prominently 
marked. 

Petition 

ATF has received a petition proposing 
a viticultural area encompassing a 
narrow valley (no wider than 19 miles) 
along the Rio Grande River from just 
north of Albuquerque, New Mexico 
southward for approximately 106 miles 
to San Antonio, New Mexico. The 
proposed viticultural area is to be 
known as Middle Rio Grande Valley. 
The petition was submitted by the 
Middle Rio Grande Chapter of the New 
Mexico Vine & Wine Society located in 
Albuquerque. The proposed area 
consists of an irrigated valley of 
approximately 435 square miles. There 
are 6 bonded wineries in the proposed 
viticultural area with others planned for 
the near future. 


Local Viticultural History 


According to Leon D. Adams in The 
Wines of America (Houghton Mifflin 
Co., Boston, 1973), winemaking from 
grapes of the Mission variety began in 
the Middle Rio Grande Valley of New 
Mexico with the establishment of 
Franciscan missions in the Seventeenth 
Century. According to Phyllis Reiche in 
The Days of Wine and Vintners (Univ. 
Oklahoma Press, 1979), grapes were first 
planted near Socorro (Socorro County) 
around 1630 by Fray Garcia de Zuniga. 
W.H. Davis wrote a book in 1857, titled 
El Gringo, that described a favorable 
claret that came from Bernalillo 
(Sandoval County). A U.S. Department 
of Agriculture census of viticulture in 
the U.S. in 1880 listed New Mexico as 
fifth in the nation in wine production, 
with 3,150 acres of vineyards producing 
908,500 gallons of wine. Governor 
William G. Ritch wrote of the grape 
growing belt along the Rio Grande in 
The History, Resources and Attractions 
of New Mexico (1885). 

According to other information 
gathered by the petitioner, winemaking 
continued in the Middle Rio Grande 
Valley until Prohibition in 1920 when 
most vineyards were replaced by other 
crops. After repeal of Prohibition in 
1933, viticulture was revived on a 
smaller scale. 

According to the petitioner, the six 
bonded wineries within the proposed 
boundaries of the Middle Rio Grande 
Valley viticultural area have a total 
capacity in excess of 216,500 gallons of 
wine per year. At least two more 
wineries are in the planning or 
construction phases. There are twenty 
growers with more than one acre of 
wine grapes in the proposed area with a 
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total acreage of approximately 458 
acres. 

Grape varieties grown in the Middle 
Rio Grande Valley, in descending order 
of acreage, include Vidal Blanc, 
Chancellor, Seyval Blanc, Villard Blanc, 
Chelois, Leon Millot, Pinot Chardonnay, 
De Chaunac, Baco Noir, Steuben and 
others. 


Evidence of Name. 


According to the petitioner, the name 
Middle Rio Grande Valley has been in 
use for many years to identify this area 
of New Mexico. In a Report of the Chief 
Engineer on the Chronological 
Development of the Rio Grande Basin, 
the name Middle Valley and Middle Rio 
Grande Valley were used to describe 
the settlement and agricultural 
attributes of the area. The report stated 
that the Middle Rio Grande Valley is 
probably one of the oldest irrigated 
areas in the United States. According to 
this report, the name Middle Rio Grande 
Valley applied to the area from Santa 
Fe, New Mexico southward to Socorro, 
New Mexico. Attached to the above 
described report was a map titled Rio 
Grande Valley which specifically 
identified an area of land between 
Albuquerque and Socorro as the Middle 
Rio Grande Conservancy District. 

According to the publication Water 
Resources of New Mexico, Settlement, 
Development and Water Use, Rio 
Grande Basin by E.F. Sorensen, and L. 
Dee (Santa Fe, 1967), the Rio Grande 
River basin is divided into three 
sections known as the upper, middle 
and lower valleys. The book states that 
the Middle Rio Grande Valley extends 
from Otowi Bridge at the head of White 
Rock Canyon (northeast Sandoval 
County) to Elephant Butte Reservoir 
(Sierra County). 

Historical or current evidence that the 
proposed boundaries of the viticultural 
area are correct. 

The U.S.G.S. quadrangle maps 
indicate the proposed boundary for the 
Middle Rio Grande Valley appellation 
which begins at a point near Algodones 
Dam in Sandoval County and proceeds 
south along the east side of the Rio 
Grande River to New Mexico 380 west 
to the town of San Antonio, west on 
N.M. 85 and then north on the west side 
of the Rio Grande River and east to the 
point of origin. The exact maps and 
boundaries are described in the 
regulation portion of this document. 

Evidence Relating to the Geographic 
Features such as Climate, Soil, 
Elevation, Physical Features, etc., which 
set the proposed Middle Rio Grande 
Valley viticultural area apart from the 
surrounding areas. 
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(a) Climate 


The proposed Middle Rio Grande 
Valley viticultural area is located 
between latitudes of 34 degrees and 36 
degrees North in central New Mexico. 
The climate is classified as arid 
continental type and it is characterized 


by low rainfall, warm summers, and 
mild winters. Most precipitation occurs 
during summer months as brief thunder 
showers. Snow occurs occasionally in 
the winter but accumulations are small. 
Winds are light to moderate and usually 
stronger during Spring months. The 
average number of days without killing 
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frost ranges between 180 to 200 days in 
this belt. Minimum and maximum daily 
temperatures fluctuate 30 to 35 degrees. 

The following two tables show 
climate comparisons between the 
Middle Rio Grande Valley and the 
surrounding areas: 


TABLE 1.—CLIMATE CONDITIONS WITHIN THE PROPOSED MIDDLE RIO GRANDE VALLEY 


Source: Monthly Normais of Ti 
No. 81 (NM), August 1973, Asheville, N.C. 


(b) Soils 


The proposed Middle Rio Grande 
Valley viticultural area is located in a 
Basin province of the Warm Desertic 
Region of New Mexico. The Rio Grande 
River is the principal drainage for the 

.Middle Rio Grande River Valley. Soils 
within the proposed viticultural area are 
on the nearly level floodplain adjacent 
to the river and are deep, highly 
stratified and typically non-gravelly. 
The Typic Torrifluvent association is 
developed in alluvium of mixed origin. 
Most of the soil within this association 
is medium, moderately fine or fine 
textured, and a high percentage of it is 
well suited to irrigation for a wide 
variety of crops. Subsurface layers are 
similar but may range in texture from 
sand to clay. Representative soil series 
are of Gila, Glendale or Vinton series. 

By contrast, soils adjacent to the 
viticultural area that occur on the 
strongly sloping uplands north of the Rio 
Grande plain have soils of the Typic 
Torriorthents which have gravelly, 
sandy surface layers and coarse 
textured subsurface layers. Soil series in 
this area are Bluepoint and Caliza. 
Higher soils are rough broken lands of 
Nickel and Canutio series and include a 
layer of gravel with subsurface caliche 
and clay layers. Steep side slopes cut 
with streambeds often show exposed 
areas of bedrock in the eroded hilly 


areas. 


(c) Distinet Valley Area 


The proposed viticultural area follows 
the Rio Grande River and surrounding 
irrigated land for the length of 106 miles. 
Elevations within the proposed area 
range from approximately 4,800 feet to 
5,200 feet above sea level. The 
surrounding mountain areas located to 
the north, east, west and southwest 
have much higher elevations. There 
soils, water availability and climates 
differ from the proposed Middle Rio 
Grande Valley area. 

In a Report of the Chief Engineer 
describing the chronological 
development of the Rio Grande Basin 
and the Middle Rio Grande 
Conservancy District, the proposed 
viticultural area as well as the area 
north to Santa Fe, New Mexico was 
identified as the Middle Valley and the 
Middle Rio Grande Valley. The U.S. 
Department of Commerce (National 
Oceanic and Atmospheric 
Administration) published a State 
Climatic Divisions Map. The map 
identifies a general area which takes in 
the proposed boundaries of the 
viticultural area. The area is called the 
Central Valley. The general area to the 
north of the proposed Rio Grande Valley 
viticultural area is identified on the map 
as the Northern Mountains (Jemez 
Mountains, San Pedro Mountains and 
Sangre Cristo Mountains). The general 
area to the east is called the Central 
Highlands (Manzano Mountains and 
Sandia Mountains) and the area to the 


Precipitation, and Heating and Cooling Degree Days 1941-1970, U.S. Department of Commerce, NOAA, Environmental Data Service, Publication 


southwest is called the Southwestern 
Mountains (Gallinas Mountains, Datil 
Mountains, San Mateo Mountains and 
Continental Divide). 

According to the petitioner, 
proceedings of the annual New Mexico 
Grape Growers and Wine Makers 
Conferences have data presented by 
regions and the Middle Rio Grande 
Valley region has only data from 
growers in this proposed viticultural 
area. Based on the petitioner’s evidence 
provided in this notice, it is his opinion, 
that the proposed Middle Rio Grande 
Valley viticultural area defines a region 
with unique climate and growing 
conditions different from the 
surrounding areas. 


Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604} are not applicable to this 
notice of proposed rulemaking because 
the proposal is not expected (1) to have 
significant economic impact, secondary, 
or incidental effects on a substantial 
number of small entities; or (2) to 
impose, or otherwise cause a significant 
increase in the reporting, recordkeeping, 
or other compliance burdens on a 
substantial number of small entities. 

Accordingly, it is hereby certified 
under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) that the notice of proposed 
rulemaking, if promulgated as a final 
rule, will not have a significant 
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economic impact nor place compliance 
burdens on a substantial number of 
small entities. 


Executive Order 12291 


It has been determined that this 
proposed rulemaking is not classified as 
a “major rule” within the meaning of 
Executive Order 12291, 46 FR 13193 
(1981), because it will not have an 
annual effect on the economy of $100 
million or more; it will not result in a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies or geographical regions; and it 
will not have significant adverse affects 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Paperwork Reduction Act 


The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 44 
U.S.C. Chapter 35, and its implementing 
regulations, 5 CFR Part 1320, do not 
apply to this notice because no 
requirement to collect information is 
proposed. 


Public Participation—Written Comments 


ATF requests comments from all 
interested persons concerning this 
proposed viticultural area. The 
document proposes possible boundaries 
for the area named “Middle Rio Grande 
Valley” viticultural area. However, 
comments concerning other possible 
boundaries or names for this viticultural 
area will be given full consideration. 

Comments received before the closing 
date will be carefully considered. 
Comments received after the closing 
date and too late for consideration will 
be treated as possible suggestions for 
future ATF action. 

ATF will not recognize any. material in 
comments as confidential. Comments 
may be disclosed to the public. Any 
material which the commenter considers 
to be confidential or inappropriate for 
disclosure to the public should not be 
included in the comments. The name of 
the person submitting a comment is not 
exempt from disclosure. 

Any interested person who desires an 
opportunity to comment orally at a 
public hearing on these proposed 
regulations should submit his or her 
request, in writing, to the Director within 
the 45-day comment period. The 
Director, however, reserves the right to 
determine, in light of all circumstances, 
whether a public hearing will be held. 


List of Subjects in 27 CFR Part 9 


Administrative practice and 
procedure, Viticultural areas; Consumer 
protection, Wine. 


Drafting Information 


The principal author of this document 
is Edward A. Reisman, FAA, Wine and 
Beer Branch, Bureau of Alcohol, 
Tobacco and Firearms. 


Authority and Issuance 


PART 9—[ AMENDED] 


27 CFR Part 9—American Viticultural 
areas is amended as follows: 

Paragraph 1. The authority citation for 
Part 9 continues to read as follows: 


Authority: 27 U.S.C. 205. 


Par. 2. The table of contents in 27 CFR 
Part 9, Subpart C, is amended to add the 
title of § 9.119 to read as follows: 


Subpart C—Approved American Viticultural 
Areas 


* * * * * 


Sec. 
9.119 Middle Rio Grande Valley 


Par. 3. Subpart C is amended by 
adding § 9.119 to read as follows: 


Subpart C—Approved American 
Viticulturai Areas 


§9.119 Middle Rio Grande Valley. 

(a) Name. The name of the viticultural 
area described in this section is “Middle 
Rio Grande Valley.” 

(b) Approved maps. The appropriate 
maps for determining the boundaries of 
the “Middle Rio Grande Valley” 
viticultural area are 24 U.S.G.S. 
Quadrangle (7.5 Minute Series) maps 
and 1 (15 Minute Series) U.S.G.S. map. 
They are titled: 

(1) Abeytas, N. Mex. (1952), revised 

1979. 

(2) Alameda, N. Mex. (1960), revised 

1967 and 1972. 

(3) Albuquerque East, N. Mex. (1960), 

revised 1967 and 1972. 

(4) Albuquerque West, N. Mex. (1960), 

revised 1967 and 1972. 

(5) Belen, N. Mex. (1952), revised 1971. 
(6) Bernalillo, N. Mex. (1954), revised 

1972. 

(7) Dalies, N. Mex. (1952), revised 1971. 
(8) Isleta, N. Mex. (1952), revised 1967 

and 1974. 

(9) La Joya, N. Mex. (1952), revised 1971. 
(10) Lemitar, N. Mex. (1952), revised 

1971. 

(11) Loma De Las Canas, N. Mex. (1959), 

revised 1979. 

(12) Loma Machete, N. Mex. (1954), 

revised 1972. 

(13) Los Griegos, N. Mex. (1960), revised 

1967 and 1972. 
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(14) Los Lunas, N. Mex. (1952), revised 
1971 and 1974. 

(15) Mesa Del Yeso, N. Mex. (1959). 

(16) Placitas, N; Mex. (1954). 

(17) San Acacia, N. Mex: (1952), revised 
1971. 

(18) San Antonio, N. Mex. (1948)—15 
minute series. 

(19) San Felipe Pueblo, N. Mex. (1954), 
revised 1978. 

(20) Santa Ana Pueblo, N. Mex. (1954), 
revised 1978. 

(21) Socorro, N. Mex. (1959), revised 
1971. 

(22) Tome, N. Mex. (1952), revised 1979. 

(23) Turn, N. Mex. (1952), revised 1979. 

(24) Veguita, N. Mex. (1952), revised 
1979. 

(25) Wind Mesa, N. Mex. (1952), revised 
1967. 


(c) Boundaries. The boundaries of the 
proposed Middle Rio Grande Valley 
viticultural area are as follows: 

The beginning point is at the 
transmission line tower in the middle of 
Section 34, T14N, R4N, of the Santa Ana 
Pueblo, N. Mex. U.S.G.S. map. 

(1) The boundary runs east on the 
power transmission line for 2.5 miles 
until it converges with New Mexico 
State Route 25/Interstate 85 (now 
known as Interstate 25) at Sec. 1, T13N, 
R4E on the San Felipe Pueblo, N. Mex. 
U.S.G.S. map; 

(2) It follows I-25 southwest for 1.2 
miles until it arrives at an unimproved 
dirt road approx. .2 mile east of 
Algodones Cemetery, at Sec, 11, T13N, 
R4E on the Placitas, N. Mex. U.S.G.S 
map; 

(3) The boundary follows the 
unimproved dirt road southeast for 5.5 
miles until it meets another unimproved 
dirt road at Tecolote, NM, south of Sec. 
27 and 28, T13N, R5E; 

(4) It travels southwest on the 
unimproved dirt road .7 mile until it 
meets NM-44 approx. 100 feet northwest 
of BM 6,075 in Placitas, NM, at T13N, 
R5E; 

(5) It then goes southeast on NM-44 
for approx. 250 feet until it intersects the 
6,100 foot elevation contour line approx. 
250 feet southeast of BM 6,075, at T13N, 
R5E; 

(6) It then travels west for 3.5 miles on 
the 6,100 feet elevation contour line until 
it reaches a light-duty road on the 
Huertas Grant/Cibola National Forest 
Boundary at Sec. 6, T12N, R5E; 

(7) The boundary runs north to 
northwest on the light-duty road for 
approx. .9 mile until it meets NM-44 
next to BM 5,875 in Sec. 31, T13N, R5E; 

(8) It travels west 5.2 miles on NM-44 
until it arrives at I-25 (southbound 
interchange) near the Bernalillo 
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Cemetery at T13N, R4E on the 
Bernalillo, N. Mex. U.S.G.S. map; 

(9) It proceeds south on I-25 for 
approx.-8.6 miles until it intersects with 
NM-556 at the east bound interchange 
at Sec. 1, T11N, R3E on the Alameda, N. 
Mex. U.S.G.S. map; 

(10} The boundary goes east approx. 5 
miles on NM-556 until it intersects the 
106°30' longitude meridian, T211N, R4E; 

(11) Then it goes south on the 106°30' 
longitude meridian for approx. 4.5 miles 
until it arrives at Montgomery Blvd. at 
Sec. 34, T10/11N, R4E; 

(12) The boundary travels west on 
Montgomery Blvd. for approx. 6.1 miles 
until it meets the south exit ramp of +25 
in Sec. 34, T11N, R3E; 

(13) Then it travels south on I-25 for 
approx. 13.3 miles (through 
Albuquerque, N.M). until it intersects 
with NM-47 at Sec. 6, TN, R3E on the 
Isleta, N. Mex. U.S.G.S. map; 

(14) It heads south on NM-47 for 
approx. 3.2 miles until it converges with 
the 4,900 foot elevation contour line at 
Isleta Pueblo, NM, in Sec. 24, T8N,; R2E; 

(15} The boundary follows the 4,900 
foot elevation contour line south for 
approx. 25 miles until it arrives at a 
point north of Madron, NM, at the 
- Atchison, Topeka and Santa Fe Railroad 
(AT&SF RR) tracks, approx. 250 feet east 
of elevation mark 4,889 feet on the Turn, 
N. Mex. U.S.G.S. map; 

(16) It then travels north on the 
AT&SF RR tracks for approx. 350 feet 
. until it intersects NM-47 approx. 350 
feet north of elevation mark 4,889 feet; 

(17} The boundary goes southwest on 
NM-47 (through Turn, N.M.} for approx. 
2.4 miles until it reaches the 106°45° 
longitude meridian between the Turn, N. 
Mex. & Vequita, N. Mex. U.S.G.S. maps; 

(18) Then it travels south on the 
106°45’ longitude meridian for approx. 
4.7 miles until it meets the 34°30’ latitude 
parallel on the Veguita, N. Mex. U.S.G.S. 
map; 

(19) It then proceeds west on the 
34°30’ latitude parallel for approx. 1 mile 
until it arrives at NM-47 approx. .75 mile 
south of San Juan Church; 

(20) Then it moves south on NM-47 for 
approx. 13.2 miles until it reaches an 
improved light-duty road at La Joya, 
NM, approx. 500 feet west of La joya 
Cemetery on the La Joya, N. Mex. 
U.S.G.S. map; 

(21) It then travels south on the 
improved light-duty road for approx. 450 
feet until it intersects another improved 
light-duty road; 

(22) Then it goes 500 feet west on the 
improved light-duty road until it reaches 
a north-south unimproved road at a 
point approx. .9 mile east, of the AT&SF 
RR tracks; 


(23) The boundary heads south on the 
unimproved road for approx. 7.9 miles 
until it reaches the 34°45’ latitude 
parallel on the La Joya, N. Mex. U.S.G.S. 
map; 

(24) It travels west on the 34°15’ 
latitude parallel for approx .9 mile until 
it intersects the 106°52'30" longitude 
meridian on the Mesa Del Yeso, N. Mex. 
U.S.G.S: map; 

(25) It then goes south on the 106° 52° 
30” longitude meridian for approx. 3.3 
miles until it intersects the south section 
line of Sec. 19, T1S, R1E; 

(26) It then runs east for approx. 1.25 
miles until it reaches the east section 
line (marked altitude 5,058 feet) of Sec. 
20, T1S, R1E; 

(27) It travels south on the section line 
for approx. 7.1 miles, until it meets the 
Grant Boundary at altitude mark 4,734 
feet at Sec. 32/33, T2S, R1E on the Loma 
De Las Canas, N. Mex. U.S.G.S. map; 

(28) It proceeds east on the Grant 
Boundary for .25 mile until it arrives at 
the section line (Grant Boundary at Sec. 
32/33, T2S, R1E; 

(29) The boundary moves south on the 
Grant Boundary for approx. 5.2 miles 
until it meets the (Grant Boundary) 
section line near altitude spot'4,702 feet 
at Sec. 28/29, T3S, R1E; 

(30) The boundary goes west on the 
section line (Grant Boundary) for 
approx. .25 mile until it arrives at the 
section line at Sec. 28/29, T3S, R1E; 

(31) Then it moves south on the 
section line for approx. 5.7 miles until it 
meets an unimproved dirt road at 
Bosquecito, N.M. on the west section 
line of Sec. 9, T4S, R1E on the San 
Antonio, N. Mex. (15 minute series) 
U.S.G.S. map; 

(32) It heads south on the unimproved 
dirt road for approx. 2 miles until it 
changes to a light-duty road at Padilla 
Ranch in Sec. 21, T4S, R1E; 

(33) It follows the light-duty road for 
2.25 miles until it intersects US-380/85, 
in Sec. 33, T4S, R1E; 

(34) Then it follows US-380/85, first 
west then it loops north for approx. 8 
miles until it meets the 34°00’ latitude 
parallel; 

(35) The boundary moves west on the 
34°00’ latitude parallel of the Socorro, N. 
Mex. U.S.G.S. map for approx. .75 mile 
until it meets the 4,800 foot elevation 
contour line in Sec. 35; 

(36) It meanders north on the 4,800 
foot elevation contour line for approx. 9 
miles until it meets the 34°07* 30” 
latitude parallel; 

(37) It travels east for approx. .2 mile 
on the 34°07’30” latitude parallel until it 
meets I-25 (US-60/85); 

(38) It goes north on I-25 (US-60/85) 
for approx. 27.8 miles until it meets the 
Belen Highline Canal levee approx 1.6 
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mile south of San Antonio Church on the 
Veguita, N. Mex. U:S.G.S. map; 

(39) Then the boundary follows the 
Belen Highline Canal north for approx. 
9.4 miles until it intersects I-25, approx. 
.5 mile west of Bacaville, NM, on the 
Belen; N. Mex. U.S.G.S. map; 

(40) Then it travels north on +25 for 
approx. 16 miles until it meets the 34°52’ 
30” latitude parallel on the Isleta, N. 
Mex. U.S.G.S. map; 

(41). The boundary. goes west on the 
34°52'30” latitude parallel for approx. 1 
mile until it arrives at the 106°45’ 
longitude meridian; 

(42) Then it moves north on the 106°45’ 
longitude meridian for approx. 16.5 miles 
until it reaches the 35°07°30” longitude 
meridian on the Albuquerque West, N. 
Mex. U.S.G.S. map; 

(43) At this point it heads east for 
approx. 1.2 mile along the 35°07°30” 
latitude parallel until it reaches the 
power transmission line towers at Sec. 
3/4, T10N, R2E of the Los Griegos, N. 
Mex. U.S.G.S. map; and finally 

(44} From there it travels north and 
northeast along the power transmission 
line towers (and for 1 mile along a 
connecting unimproved road) for a total 
of approx. 24.4 miles to the point of 
beginning at Sec. 34, T14N, R4E, of the 
Santa Ana Pueblo, N. Mex. U.S.G.S. 
map. 

Approved: May 12, 1987. 

W.T. Drake, 

Acting Director. 

[FR Doc. 87-11841 Filed 5-22-87; 8:45 am] 
BILLING CODE 4810-31- 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-4-FRL-3206-6; NC-021} 


Approval and Promuigation of 
tation Plans; North Carolina; 
Stack Height Rules 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


summany: In this action, EPA is 
proposing to approve revisions to the 
North Carolina State Implementation 
Plan (SIP) submitted to EPA on February 
25, 1986, and August 1, 1986. North 
Carolina has revised its SIP to include 
Good Engineering Practice Stack Height 
regulations. These regulations are 
equivalent to EPA requirements 
promulgated at Part 51 of Chapter I, 
Title 40 of the Code of Federal 
Regulations. 
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EFFECTIVE DATE: To be considered, 
comments must be submitted on or 
before June 25, 1987. 

ADDRESSES: Written comments should 

be addressed to Beverly A. Thomas of 

EPA Region IV's Air Programs Branch 

(see EPA Region IV address below.) 

Copies of the material submitted by 

North Carolina may be examined during 

normal business hours at the following 

locations: 

Air Programs Branch, Region IV,. 
Environmental Protection Agency, 345 
Courtland Street, NE., Atlanta, 
Georgia 30365 

North Carolina Department of Natural 
Resources and Community 
Development, 512 North Salisbury 
Street, Raleigh, North Carolina 27611 

FOR FURTHER INFORMATION CONTACT: 

Beverly A. Hudson, EPA, Region IV, Air 

Programs Branch at above listed 

address, telephone 404/347-2864 or FTS 

257-2864. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of July 8, 1985 (50 FR 

27892), EPA published final regulations 

to implement Section 123 of the Clean 

Air Act (CAA), which regulates the 

manner in which dispersion of 

pollutants from a source may be 
considered in setting emission 
limitations. These regulations limit the 
amount of stack height or dispersion 
credit (dispersion techniques) a source 
can claim in the process of establishing 
its emission limitation. Dispersion 
techniques include the use of stack 
heights greater than 65 meters and use 
of other techniques to increase the 
dispersion of emissions rather than 

continuously reducing emissions from a 

source. 

Pursuant to section 406(d)(2) of the 
Clean Air Act Amendments of 1977, all 
states were required to (1) review and 
revise, as necessary, their State 
implementation plans (SIPs) to include 
provisions that limit stack height credit 
and dispersion techniques in accordance 
with the revised regulations and (2) 
review all existing emission limitations 
to determine whether any of iiiese 
limitations have been affected by stack 
height credits above GEP or any other 
dispersion techniques. For any 
limitations so affected, states were to 
prepare revised limitations consistent 
with their revised SIPs. All SIP revisions 
and revised emission limits were to be 
submitted to EPA within 9 months of 
promulgation, as required by section 406 
of Pub. L. 95-95. 

The North Carolina Department of 
Natural Resources and Community 
Development has submitted their State 
Implementation Plan revisions for Good 
Engineering Practice (GEP) Stack 


Height. A public hearing was held on 
these revisions on November 15, 1985. 


‘North Carolina has not yet adopted the 


definition of “emission limitation” found 
at 40 CFR 51.100(z) (formerly 40 CFR 
51.1(z)), and until officially adopted, the 
State will use EPA's definition as part of 
their stack height regulation. The 
present proposal is made on the 
assumption that the State will adopt the 
definition of emission. limitation. The 
State has made a commitment to adopt 
and use the definition of emission 
limitation in letters dated July 9, 1986, 
and August 1, 1986. At the time EPA 
takes final rulemaking on this action, the 
commitment letter will be incorporated 
by reference into the SIP. 

EPA has proposed to approve 
previous versions of North Carolina's 
stack height rule on March 29, 1983 (48 
FR 3052) and October 17, 1984 (49 FR 
40607). Today, EPA is also proposing to 
approve new revisions to the stack 
height rule which were submitted on 
February 25, 1986 and August 1, 1986. 
The final action will include all three 
proposal notices and public comments. 

In other respects, the State deemed its 
existing stack height language to be in 
accordance with EPA's regulation. North 
Carolina’s regulations define a number 
of specific terms including “excessive 
concentration,” ‘‘dispersion techniques,” 
“nearby” and other important concepts. 
The regulation applies to both new and 
existing sources, thereby satisfying 
requirements for state new source 
review regulations 40 CFR 51.164. The 
State will submit their final revised 
emission limits for those sources 
affected under the new stack height 
regulations at a later date. 


Proposed Action 


EPA has reviewed the submittal and 
found it to be equivalent to EPA's stack 
height requirements. Therefore, EPA 
today proposes to approve North 
Carolina's stack height regulations 
based on the assumption that the State 
will adopt the definition of “emission 
limitation.” 

Under 5 U.S.C. 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations. 


Authority: 42 U.S.C. 7401-7642. 
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Dated: September 10, 1986. 

Editorial Note: This document was received 
in the Office, of the Federal Register on 
May 20, 1987. 
Jack E. Ravan, 
Regional Director... . 
[FR Doc. 87-11859 Filed 5-22-87; 8:45 om 
BILLING CODE 6560-50-M 


40 CFR Part 52. 
[A-4-FRL-3206-5; TN-032] 


Approval and Promulgation of 
impiementation Plans; Tennessee; 
Stack Height Rules 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


sumMMaARY: In this action, EPA is 
proposing, through parallel processing, 
to approve revisions to the Tennessee - 
State Implementation Plan (SIP) 
submitted to EPA on August 18, 1986. 
Tennessee has revised its SIP to include 
Good Engineering Practice Stack Height 
regulations. These regulations are 
equivalent to EPA requirements 
promulgated.at Part 51 of Chapter I, 
Title 40 of the Code of Federal 
Regulations. 


‘EFFECTIVE DATE: To be considered, 


comments must be submitted on or 

before June 25, 1987. 

ADDRESSES: Written comments should 

be addressed to Beverly A. Thomas of 

EPA Region IV's Air Programs Branch 

(see EPA Region IV address below.) 

Copies of the material submitted by 

Tennessee may be examined during 

normal business hours at the following 

locations: 

Air Programs Branch, Region IV, 
Environmental Protection Agency, 345 
Courtland Street, NE., Atlanta, 
Georgia 30365. 

Tennessee Department of Health and 
Environmental Control, Customs 
House, 701 Broadway, Nashville, 
Tennessee 37219-5403. 

FOR FURTHER INFORMATION CONTACT: 

Beverly A. Thomas, EPA, Region IV, Air 

Programs Branch at above listed 

address, telephone 404/347-3286 or FTS 

257-3286. 

SUPPLEMENTARY INFORMATION: On 

August 18, 1986, the Tennessee 

Department of Health and 

Environmental Control (DHEC) 

informally submitted their State 

Implementation Plan revisions for Good 

Engineering Practice Stack Height. A 

public hearing was held on these 

revisions on March 10, 1986. The 
revisions are not yet in effect in the 
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State because of Tennessee's 
administrative'procedures. These 
procedures include an internal review ’ 
process which can be quite lengthy. The 
present proposal is made on the ! 
assumption that the revisions will‘not 
change significantly before they become 
State-effective and are formally 
submitted. 

In the Federal Register of July 8, 1985 
(50 FR 27892), EPA published final 
regulations to implement section 123 of 
the Clean Air Act (CAA), which 
regulates the manner in which 
dispersion of pollutants from a source 
may be considered in setting emission 
limitations. These regulations limit the 
amount of stack height or dispersion 
credit (dispersion techniques) a source 
can claim in the process of establishing 
_ its emission limitation. Dispersion 
techniques include the use of stack 
heights greater than 65 meters and use 
of other techniques to increase the 
dispersion of emissions rather than 
continuously reducing emissions from a 
_ source. 

Pursuant to section 406(d)(2) of the 
Clean Air Act Amendments of 1977, all 
states were required to (1) review and 
revise, as necessary, their state 
implementation plans (SIPs) to include 
provisions that limit stack height credit 
and dispersion techniques in accordance 
_ with the revised regulations and (2) 
review all existing emission limitations 
’ to determine whether any of these 
limitations have been affected by stack 
height credits above GEP or any other 
dispersion techniques. For any 
limitations so affected, states were to 
prepare revised limitations oonsistent 
with their revised SIPs. All SIP revisions 
and revised emission limits were to be 
submitted to EPA within 9 months of 
promulgation, as required by section 406 
of Pub, L. 95-95. 

The State has revised its existing 
stack height language in accordance 
with EPA’s regulation. The regulation 
applies to both new and existing 
sources, thereby satisfying requirements 
for state new source review regulations 
at 40 CFR 51.164 as well as to CFR 
51.118. Tennessee's regulations defined 
‘a number of specific terms including 
“excessive concentration,” “dispersion 
» techniques,” “nearby” and other 


important concepts. The State will 
submit their final revised emission limits 
for those sources affected under the new 


‘stack height regulations at a later date. 


Proposed Action 


EPA has reviewed the submittal and 
found it to be equivalent to EPA's stack 
height requirements. Therefore, EPA 
today proposes to approve Tennessee's 
stack height regulations under the 
parallel processing procedures. 

Under 5 U.S.C. 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 


economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291, 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations. 

Authority: 42 U.S.C. 7401-7642. 

Dated: September 4, 1986. 

Editorial Note: This document was received 
in the Office of the Federal Register on 
May 20, 1987. 

Lee A. DeHihns, 

Acting Regional Administrator. 

[FR Doc. 87-11860 Filed 5-22-87; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-4-FRL-3198-7; NC-007, 018] 


Approval and Promuigation of 
Implementation Plans; North Carolina; 
Proposed Partial Approval of 
Particulate Regulation for Electric 
Utility Boilers 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. — 


SUMMARY: EPA is proposing to approve 


portions of, and disapprove other 
portions of regulation 15 NCAC 2D.0536 
(Particulate Emissions from Electric 
Utility Boilers) which North Carolina 
submitted to EPA as a State 
Implementation Plan (SIP) revision on 
January 24, 1983, and February 21, 1983, 
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as it was subsequently revised in a 
submittal to EPA on December 17, 1985. 
The regulation and its revisions 
prescribe relaxed particulate emission 
limits for twelve electric utility power 
plants in the State belonging to Duke 
Power Company (Duke) and Carolina 
Power and Light Company (CP&L). The 
portions of the regulations proposed for 
approval set new short-term emissions 
limits for eight of the twelve plants 
retaining, although recodifying, the 
emission limit for a thirteenth plant. 
Also proposed for approval are stack 
testing requirements, opacity monitoring 
requirements, and requirements for 
submittal of malfunction abatement 
plans. EPA is proposing to disapprove 
other portions of the regulation, which 
set annual opacity limits for those nine 
plants. For the remaining four plants, all 
belonging to CP&L, the State has not 
submitted the required air quality 
analyses which demonstrate protection 
of the NAAQS and PSD increments. 
EPA has taken action in a separate 
Federal Register notice to propose 
disapproval of both the short-term limits 
and annual limits for those four plants. 
The plants for which approval of the 
emission limits in the new regulation is 
being proposed are the Duke Allen, 
Belews Creek, Buck, Cliffside, Dan 
River, Marshall and Riverbend Plants, 
and the CP&L Cape Fear and Rexboro 
Plants. The approvals for the CP&L 
Roxboro Plant and the Duke Allen and 
Dan River Plants are contingent upon 
the State submitting additional PSD 
increment analyses showing ‘no 
increment violations. 
DATE: To be considered, comments must 
be received on.or before June 25, 1987. 


ADDRESSES: Written comments should 
be addressed to Roger Pfaff of the EPA 
Region IV Air Programs Branch. (See 
Region IV address below.) Copies of the 
State's submittal are available for 
review during normal business hours at 
the’ following locations: 

Air Quality Section, Division of 
Environmental Management, North 
Carolina Department of Natural 
Resources and Community 
Development, Archdale Building, 512 
North Salisbury Street, Raleigh, North 
Carolina 27611. : 





Air Programs Branch, U.S. 
Envirenmental Protection 
Region IV, 345 Courtland Street, NE., 
Atlanta, Georgia.30365. 
Comments which were received on 
EPA's original proposal of these 
regulations will also be addressed in 
EPA’s final action on this proposal. 
FOR FURTHER INFORMATION CONTACT. 
Roger QO. Pfaff of the EPA Region [V Air 


Utility Boilers) to EPA for approval as 
part of the federally-approved State 


boilers in the State. These boilers w were 
previously regulated under 15 NCAC 
2D.0503—Contro! of Particulates from 
Fuel Burning Sources. The new 
regulation (2D:0536) relaxed the 
allowable particulate emission limits 
that applied to boilers at twelve power 
plants bya minimum of 061 pounds per 
tnillion BTU {16/mmBTV) of heat input 


EPA proposed to approve the short-term 
mass emission limits contained in new 
regulation 2D.0536. At that time, EPA 
also proposed to take no action on the 
annual particulate emission limits 
contained in 2D.0536 because they did 
net protect the short-term NAAQS and 
PSD increments. In that notice, EPA 
stated that final approval of the new 
mass emission limits would not be 
granted until the State submitted 
documentation to show that the 
relaxation would cause no exceedance 
of the allowable PSD increments for 
particulate matter. This PSD 
demonstration is required by EPA 
regulations at 40 CFR 51.186{a){2). 
Several comments were received on that 
proposal. 

On September 20, 1984, North 
Carolina sent EPA a document titled 
“Case for Non-consumption of PSD 
Increment by the Adoption of 15 NCAC 
2D.0536." The purpose of this paper was 
to show that the power companies had 
not increased their actual emissions and 
that, therefore, no PSD increment 
consumption analysis was necessary. 


EPA reviewed this submittal, and found 
it to be imadequate to satisfy the 
requirements of 40 CFR 51.166. By letter 
of February 19, 1985, EPA requested that 
a PSD increment consumption analysis 
be provided to validate the SIP revision. 
This February 19, 1985, letter also . 
outlined how to deternuine the degree of 
increment consumption caused by the 
emission limit relaxation. Since that 
time, EPA has conducted numerous 
meetings with the State, Duke, and 
CP&L, and has issued further guidance 
on how to perform an increment 
analysis for the SIP revision. 

On December 17, 1885, North Carolina 
submitted a major revision to 2D.0536 to 
EPA for approval. This submittal 
contained essentially the same short- 
term emission limits as the original 
version of 20.0538. A few limits were 
lowered. However, new annual limits 
and annual opacity limits were 
prescribed for the boilers at each of the 
thirteen power plants. ‘One part of the 
revision, including the annual emission 
limits, became effective in the State on 
August 1, 1986. The second part, which 
replaces the annual emission limits with 
annual opacity limits, becomes effective 
on August 1, 1987. Since no PSD 
increment analysis accompanied this 
December 17, 1985, submittal, the 
revised 20.0536 contained the same 
deficiency as the original submittal of 
the rule. In addition to this shortcoming, 
EPA also determined that the State must 
provide an up-to-date modelling 
demonstration which shows that the 
new mass emission limits {in both the 
original and the revised version of 
2D.0538) will not violate the NAAQS for 
particulate matter. Since modelling 
techniques have improved greatly since 
the time the original NAAQS 
demonstration was perpared (in 
approximately 1979}, the original 
analysis is no longer valid. This analysis 
is required before EPA can approve any 
SIP revision pursuant to section 
110({a}{3){A) of the Clean Air Act. 

On February 14, 1986, EPA notified the 
State by jetter that the Agency must 
take action on 2D.0536 without further 
delay. The State was asked to submit 
both the PSD and NAAQS analyses 
within 30 days, thus completing the 
January 24, 1983, February 21, 1983, and 
December 17, 1985, submittals. If the 
State did not oblige by meeting that 
request, or did not withdraw the 
submittals by March 20, 1986, EPA 
would proceed to disapprove both 
versions of the regulation. 

The State did not withdraw the 
submittals or complete the modelling by 
the March 20, 1986, deadline. The State, 
however, with the assistance of the 
affected utilities, proceeded with 
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preparing the _— documentation 
and indicated that 

modelling dacdienladeiees would be 
submitted shortly. In March 1986, and 
May 1986, the required PSD increment . 
analyses were submitted. Because EPA 
was aware that the State was 
completing the required analysis, EPA 
decided to delay proceeding with the 
full disapproval. 

On October 15, 1986, EPA received the 
required NAAQS modelling analysis for 
six Duke Power plants and two CP&L 
plants. For the Duke Riverbend plant, no 
analysis was required, since the 


‘emission limits do not increase. The 


State did not .submit NAAQS analyses 
for the other four CP&L plants. 

The modeling techniques used in the 
demonstration supporting this revision 
are, for the most part based on modeling 
guidance in place at the time that the 
analysis was performed, i.e., the EPA 
“Guideline on Air Quality Models” 
(1978}. Since that time, revisions to 
modeling guidance have been 
promulgated by EPA (51 FR 32176, 
September 9, 1986). Because the 
modeling analysis was underway prior 
to publication of the revised guidance, 
EPA accepts the analysis. 

EPA has fully evaluated the new 
modelling analyses and has concluded 
that, for seven Duke plants, and two 
CP&L plants, the new emission limits in 
revised 2D.0536 are adequate to protect 
the annual and 24-hour NAAQS and 
PSD increments, except as noted below. 
It should be noted that for one CP&L 
plant (Roxboro) no PSD increment 
analysis was required in mid-1986, 
although some increment is consumed 
by the relaxed limits. This is because 
EPA guidance set out at 45 FR 52715 
exempts SIP revisions from increment 
analysis if approval of the revision is 
pending at the time the PDS baseline is 
triggered. The baseline was triggered in 
Person County on December 30, 1985, at 
a time when action on the revision was 
pending. 

Although no increment analysis was 
submitted by the State for the CP&L 
Roxbero plant {exempted from analysis 
in Persen County) and the Duke Allen 
and Dan River Plants (located in 
counties where the baseline is not 
triggered}, EPA discovered during its 
review of the modeling that an analysis 
should have been submitted for the 
effects of these three plants in 
neighboring counties where the baseline 
had already been triggered. In light of 
the fact that the CP&L Roxboro Plant 
must now be analyzed for its effects on 
increment in neighboring counties, an 
increment analysis will also be done for 
Person County where the plant is 





Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Proposed Rules 


located but was previously exempted. 
Since the magnitude of air quality 
impacts decreases with increasing 
distance. It is unlikely that any 
increment would be exceeded in 
neighboring counties. Therefore, EPA is 
today proposing to approve the new 
emission limits, contingent upon the 
State submitting air analyses showing 
no violations of increments in the 
affected counties before EPA takes final 
approval action on the limits for those 
three plants. 

The table below illustrates the effects 
of the SIP revision on emissions and air 


quality. The first column lists the 
previous emission rate for each boiler, 
under 15 NCAC 2D.0503. The second 
column lists the emission rate on the 
baseline date, if applicable. The third 
column lists the new emission limit 
being proposed for approval today. The 
fourth column lists the maximum 
percent of 24-hour Class II increment 
consumpiion which will be used by the 
relaxation at each plant and all other 
increment consumption in the area for 
those plants where an increment 
analysis was performed. The fifth 


EMISSION AND AIR QUALITY SUMMARY 


 N/A—Not yet available. 


The Cliffside and Marshall plants also 
impact the Class I increments at Linville 
Gorge National Wilderness Area. The 
twenty-four hour Class I increment 
consumption for these two plants is 20% 


and 40%, respectively. These 
contributions, when added to existing 
increment consuming sources in the 
area, do not exceed Class I increments. 
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column lists the total 24-hour ambient 
air quality levels in the area of each 
plant after the relaxation. The annual air 
quality values are not listed here, 
because the 24-hour values are generally 
the closest to the maximum allowable. It 
should be noted that the actual amount 
of increment being used in the future is 
based upon future actual emissions, and 
not allowable emissions, which must be 
used in this analysis. If the boilers 
operate at lower than allowable 
emission rates, less increment may be 
used. 


For more details concerning amprent 
analysis and EPA's review of the effect 
of this SIP revision, the reader may 
obtain a Technical Support Document 
from EPA’s Region IV office listed 
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above. Although EPA (in the December 
21, 1983, Federal Register) proposed to 
take no action on the annual emission 
limits contained in the original 2D.0536. 

Since the annual mass emission limits 
initially contained in 2D.0536 are not, in 
EPA's opinion, limits for which 
compliance can accurately be 
determined, EPA concludes that the 
yearly mass emission standards are . 
unenforceable. Further, the. purported 
purpose of the annual opacity standards, 
contained in the revision to 2D.0536, is 
to indirectly protect the short-term 
NAAQS (by encouraging good operation 
and maintenance procedures.) The 
annual opacity limits are also more 
directly intended to protect the long- 
term ambient particulate standard. EPA 
concludes that the annual opacity 
standards contained in 2D.0536 do not 
accomplish either objective. Because the 
enforcement of those yearly standards 
by EPA would be manpower intensive 
and because those standards are 
unnecessary (due to the fact that 
federally-enforceable short-term mass 
and opacity standards already exist for 
the sources in question), EPA has 
decided not to propose to approve them. 
However, the annual mass emission 
limits will expire on August 1, 1987, and 
be replaced by the annual opacity limits. 
Since EPA will not be able to complete 
its rulemaking action before that time, 
today’s proposal is to disapprove the 
annual opacity limits. 

The regulation requires the utility 
owners to perform an annual stack test 
of each unit and report the results to the 
State within 30 days. Stack test methods 
are specified by State regulations, and 
are generally the same as EPA's test 
methods in 40 CFR Part 60. 

The regulation requires an opacity 
monitoring system which meets the 
requirements of 40 CFR Part 60, 
Appendix B, as well as an approved 
quality assurance program for the 
opacity monitoring system. 

The regulation requires the utility to 
have on file with the State an approved 
malfunction abatement plan for each 
unit subject to the regulation. The utility 
is also required to submit a monthly on 
malfunctions and other equipment 
failures. 


Proposed Action 


EPA proposes to approve North 
Carolina's regulation 15 NCAC 2D.0536 
as it will become effective on August 1, 
1987, with the exception of the emission 
limits for CP&L plants Asheville, Lee, 
Sutton and Weatherspoon, and with the 
exception of the average annual opacity 
limits applicable to all plants. EPA 


proposes to disapprove the annual 
opacity limits for all seven Duke plants 
and CP&L plants Roxboro and Cape 
Fear. The emission and opacity limits 
for CP&L plants Asheville, Lee, Sutton 
and Weatherspoon are being acted upon 
in another notice. 

Under the Regulatory Flexibility Act, 5 
U.S.C. 600 et seg., the Administrator 
must assess the economic impact of 
proposed rules on small entities. 
Pursuant to 5 U.S.C. 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) Disapproval of the opacity 
regulations will not have a significant 
impact on a substantial number of small 
entities since it will simply maintain the 
status quo. 

Under Executive Order 12291, today's 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, Particulate 
matter. 

Authority: 42 U.S.C. 7401-7642 

Dated: February 24, 1987. 

Donald J. Guinyard, 

Acting Regional Administrator. 

[FR Doc. 87-11863 Filed 5-22-87; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 90 
[Gen. Docket No. 87-112; FCC 87-132] 


Amendment of Part 90 to Establish 
Service Rules and Technical Standards 
for Use of the 821-824/866-869 MHz 
Bands by the Public Safety Services 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This action proposes policies 
and rules which will form a plan to 
accommodate the communication 
requirements of State and local public 
safety authorities. In particular, we are 
proposing service rules and standards 
for the 821-824/866-869 MHz bands that 
will provide the principal spectrum 
resource for public safety. This action is 
necessary to comply with a directive 
from the United States Congress to 
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establish a plan which adequately 
ensures that the needs of these 
authorities would be taken into account 
in making allocations of the 
electromagnetic spectrum. 

DATES: Comments are due July 6, 1987; 
reply comments are due July 21, 1987. 
appress: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Fred Thomas, telephone (202) 653-8112; 
Joe Levin, telephone (202) 632-3906. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Notice of 
Proposed Rule Making in General 
Docket 87-112, FCC 87-132, adopted 
April 16, 1987, and released May 15, 
1987. 

The full text of this Commission 
decision is available for inspection and 
copying during the normal business 
hours in the FCC Dockets Branch (Room 
230), 1919 M Street, NW., Washington, 
DC. The complete text of this decision 
may also be purchased from the 
Commission's copy contractor, 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW., Suite 
140, Washington, DC 20037. 


Summary of the Notice of Proposed Rule 
Making 


1. In this rule making, the Commission 
proposes policies and rules designed to 
accommodate present and future mobile 
communication requirements of state 
and local public safety authorities. This 
is in response to a Congressional 
directive to the Commisson, through the 
Federal Communications Commission 
Authorization Act of 1983, to develop a 
plan to ensure that the present and 
future electromagnetic spectrum 
requirements of State and local public 
safety authorities are considered in 
allocation of the spectrum. 

2. In particular, the Commission 
proposes service rules and technical 
standards for the 821-824/866-869 MHz 
bands, which will provide the principal 
spectrum resource for the National Plan 
for public safety. In these bands, the 
Commission proposes a 12.5 kHz 
channeling pian and that a number of 
channels be set aside nationwide to 
provide for coordination and 
intercommunications among public 
safety agencies. Except for the 
channeling plan and 
intercommunication channels, the 
Commission proposes to use the same 
regulatory structure currently employed 
for the 806-821/851-866 MHz public 
safety channels for these bands. 
Standards for emission and bandwidth 
limitations would conform to the 
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proposed 12.5 kHz channeling plan. The 
loading standards and processing 
procedures that apply to existing 800 
MHz public safety channels would also 
apply on these new channels. The 
Commission also proposes that APCO 
be designated as the coordinator for 
these new frequencies. 

3. The Commission stated that in 
developing the National Plan, it expects 
to rely heavily upon the information that 
will be provided by the National Public 
Safety Planning Advisory Committee 
(NPSPAC}. NPSPAC is a technical 
advisory committee established by the 
Commission in December 1986, ta assist 
the Commission in developing the 
National Plan. This Committee has 
already met three times and submitted 
its Initial Report to the Commission. The 
Commission has attached the Jnitial 
Report as Appendix B to the Notice and 


is requesting comments on it and on any 

other issues regarding the National Plan. 
_ 4. This is a non-restricted notice and 

comment rule making proceeding. See 

§ 1.1231 of the Commission's Rules, 47 

CFR 1.1231, for rules governing 

permissible ex parte contacts. 

5. This proceeding suggests a proposal 
which may significantly impact on small 
entities. Pursuant to the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 603, 
public comment is requested on the 
initial regulatory flexibility analysis set 
out in the Commission's complete. 
decision. 

6. The proposal contained herein has 
been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to impose a new or modified 
information collection requirement on 
the public. Implementation of any new 
or modified requirements will be subject 
to approval by the Office of 


Management and Budget as prescribed 
by the Act. 

7. Pursuant to applicable procedures 
set forth in §§ 1.415 and 1.419 of the 
Commission’s Rules, 47 CFR 1.415 and 
1.419, interested parties may file 
comments on or before July 6, 1987, and 
reply comments on or before July 21, 
1987. All relevant and timely comments 
will be considered by the Commission 
before final action is taken in the 
proceeding. 


Ordering Clause 

8. This action is taken pursuant to 47 
U.S.C. 154(i), 303(c), 393(f), 303(g), 303(r) 
and 332. 
Federal Communications Commission. 
William J. Tricarico, 
Secretary. 
[FR Doc, 87-11741 Filed 5-22-87; 8:45 am] 
BILLING CODE 6712-01-™ 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 


Commodity Supplemental Food 
Program; Elderly Poverty Income 
Guidelines 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Notice. 


SUMMARY: The Department announces 


adjusted poverty income guidelines to 
be used by State agencies in 
determining the income eligibility of 
elderly persons applying to participate 
in the Commodity Supplemental Food 
Program (CSFP). These poverty income 
guidelines are to be used in conjunction 
with the CSFP Regulations, 7 CFR Part 
247. 
EFFECTIVE DATE: July 1, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Barbara Hallman, Branch Chief, Policy 
and Program Development Branch, 
Supplemental Food Programs Division, 
.FNS, USDA, Park Office Center, 
Alexandria, Virginia 22302, (703) 756- 
3730. 
SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
Executive Order 12291 and has been 
determined to be not major. The 
Department does not anticipate that this 
notice will have an annual effect on the 
economy of $100 million or more. This 
action will not result in a major increase 
in costs or prices for consumers; 
individual industries; Federal, State, or 
local government agencies; or 
geographic regions. Nor will this action 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The. action has been reviewed in 
accordance with the requirements of the 


Regulatory Flexibility Act (5 U.S.C. 601 
through 612). Pursuant to that review, 
the Administrator of the Food and ° 
Nutrition Service has determined that 
the action will not have a significant 
economic impact on a substantial 
number of small entities. This notice 
does not contain reporting or 
recordkeeping requirements subject to 
approval by the Office of Management 
and Budget in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). 

This program is listed in the Catalog 
of Federal Domestic Assistance 
Programs under No. 10.565 and is 
subject to the provisions of Executive 
Order 12372, which requires 
intergovernmental consultation with 
State and local officials (7 CFR Part 
3015, Subpart V, 48 FR 29112). 

On December 23, 1985 the President 
signed the Food Security Act of 1985 
(Pub. L. 99-198). This legislation amends 
section 5 of the Agriculture and 
Consumer Protection Act of 1973 (7 
U.S.C. 612c note) to require that the 
Department establish procedures 
allowing agencies administering the 
CSFP to serve elderly persons if such 
service can be provided without 
reducing service levels for women, 
infants, and children. The law also 
mandated establishment of eligibility 
requirements for elderly participation. 
Prior to enactment of Pub. L. 99-198, - 
elderly participation was restricted by 
law to three designated pilot projects 
which served the elderly in accordance 
with agreements with the Department. 

In order to implement the CSFP 
mandates of Pub. L. 99-198, the 
Department published interim rules on 
September 17, 1986 at 51 FR 32895. 
These regulations defined “elderly . 
persons” as those who are 60 years of 
age or older. The rule further stipulated 
that elderly persons certified on or after 
the date of publication must have 
“household income at or below 130 
percent of the Federal Poverty Income 
Guidelines published annually by the 
Department of Health and Human 
Services.” 7 CFR 247.7(a)(3). 

These poverty income guidelines (PIG) 
are revised annually to reflect changes 
in the Consumer Price Index. The 
revision for 1987 was published by the’ 
Department of Health and Human 
Services at.52 FR 5340 on February 20, 
1987. At this time the Department is 
publishing the income limit of 130 
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percent of'the PIG by household size to 
be used for elderly certification in the 
CSFP for the period July 1, 1987 through 
June 30, 1988. 

The PIG were multiplied -by 1.30 and 
the results rounded up to the next whole 
dollar. The first table in this notice 
contains the income limits by household 
size for the 48 contiguous States, the 
District of Columbia, and all the 
territories, including Guam. Because the 
poverty income guidelines for Alaska 
and Hawaii are higher than for the 48 
contiguous States, separate tables for 
Alaska and Hawaii have been included 
for the convenience of the State 
agencies. 


Errective Jucy 1, 1987—JuNeE 30, 1988 


Authority: Sec. 1562, Pub. L. 99-198, 99 Stat. 
1590 (7 U.S.C. 612c note). 


Dated: May 19, 1987. 
S. Anna Kondratas, 
Acting Administrator, Food and Nutrition 
Service. 
{FR Doc. 87-11852 Filed 5-22-87; 8:45 am] 
BILLING CODE 3410-30-M ~ 





Federal Register / Vol..52, No. 100 / Tuesday, May 26, 1987 / Notices 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 


An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Industrial Development 
Board of Blount County, Tennessee, a 
Tennessee public corporation, 
requesting authority to establish a 
general-purpose foreign-trade zone at 
sites in Knox, Blount and Anderson 

_ Counties, Tennessee, adjacent to the 
Knoxville Customs port of entry. The - 
application was submitted pursuant to 

’ the provisions of the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a- 
81u), and the regulations of the Board 
(15 CFR Part 400). It was formally filed 
on May 12, 1987. The applicant is 
authorized to make this proposal under 
Chapter 41 of the Public Acts of the 
State of Tennessee 1981. 

The proposed foreign-trade zone 
would cover 14.3 acres on three sites. 
Site 1 is a 120,000 square foot warehouse 
within the Bill Mullins Warehouse Park 
on Prosser Road, Knoxville, Knox 
County. Valley Storage, Inc., the park 
operator, will operate the zone. Site 2 
comprises 5.1 acres within the Blount 
County Industrial Park on State Rov'2 
321, 1 mile west of Route 129 in Blo: nt 
County, 5 miles south of McGhee Tyson 
Airport. The park is owned by the 
applicant. Site 3 comprises 6.5 acres 
within the Valley Industrial Park, State 
Route 62 and Union Valley Road, Oak 
Ridge, Anderson County. The park is 

- owned by the City of Oak Ridge. 

The application contains evidence of 
the need for zone services in the 
Knoxville port of entry area. Several 
firms have indicated an interest in using 
zone procedures for the storage/ 
distribution of products such as 
automotive components, industrial tools 
and machinery, electronic items, and 
apparel. No requests for manufacturing 
approval are being sought at this time. 
Such-requests will be made to the Boa 
on a.case by case basis. 

In accordance with the Board's 

. regulations, an examiners committee 
has been appointed to investigate the 
application: and report to the Board. The 
committee consists of: John J. Da Ponte, 
Jr., (Chairman), Director, Foreign-Trade 
Zones Staff, U.S. Department of 
Commerce, Washington, DC 20230; Joel 
R. Mish, District Director, U.S. Customs 
Service, South Central Region, 423 Canal 
Street, New Orleans, LA 70130; and 
Colonel: Edward A. Starbird, District 


Engineer, U.S. Army Engineer District 
Nashville, P.O. Box 1070, Nashville, TN 
37202. 

As part of its investigation, the 
examiners committee will hold a public 
hearing on June 26, 1987, beginning at 
9:00 a.m., in the Small Assembly Room 
of the City-County Building, 400 Main 
Street, Knoxville, TN 37902. 

Interested parties are invited to 
present their views at the hearing. 
Persons wishing to testify should notify 
the Board’s Executive Secretary in 
writing at the address below or by 
phone (202/377-2862) by June 19, 1987. 
Instead of a oral presentation, written 
statements may be submitted in 
accordance with the Board's regulations 
to the examiners a committee, care of 
the Executive Secretary, at any time 
from the date of this notice through 
August 10, 1987. 

A copy of the application and 
accompanying exhibits will be available 
during this time for public inspection at 
each of the following locations: 
Knoxville Chamber of Commerce, 

Reference Library, 301 Church 

Avenue, Knoxville, TN 37901 
Office of the Executive Secretary, 

Foreign-Trade Zones Board, U.S, 

Department of Commerce, Room 1529, 

Washington, DC 20230 

Dated: May 18, 1987. 

Dennis Puccinelli, 

Acting Executive Secretary. 

[FR Doc. 87-11904 Filed 5-22-87; 8:45 am] 
BILLING CODE 9510-DS-M 


International Trade Administration 
{C-301-001) 


Leather Wearing Apparel From 
Colombia; Preliminary Results of 
Countervailing Duty Administrative 
Review 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 

ACTION: Notice of preliminary results of 
countervailing duty administrative 
review. 


SUMMARY: The Department of 
Commerce has conducted an 
administrative review of the agreement 
suspending the countervailing duty 
investigation on leather wearing apparel 
from Colombia: The review covers the 
period July 1, 1984 through December 31, 
1985 and ten programs. 

As a result of the review, the 
Department has preliminarily 
determined that Confecciones 
Amazonas Orinoco, the signatory to the 
suspension agreement that was in effect 
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during the review period, did not 
account for over 85 percent of 
Colombian leather wearing apparel 
exports to the United States because it 
had gone out of business and did not 
export. Therefore, because Confecciones 
Amazonas Orinoco did not export, it did 
not make use of any programs on 
exports to the United States during the 
review period. We entered into a 
revised suspension agreement with 
Astrakan Ltda., which did account for 
over 85 percent of Colombian exports of 
leather wearing apparel to the United 
States during the review period. The 
revised agreement became effective 
December 8, 1986. The agreement 
includes any programs that were used 
by Colombian leather wearing apparel 
exporters, but were not part of the 
original agreement, and any programs 
that we consider countervailable or 
potentially countervailable. We invite 
interested parties to comment on these 
preliminary results. 


EFFECTIVE DATE: May 22, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Susan Silver or Paul McGarr, Office of 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: 


Background 


‘ On December 8, 1986, the Department 
of Commerce ("the Department”) 
published in the Federal Register (51 FR 
44099) the final results of its last 
administrative review of the agreement 
suspending the countervailing duty 
investigation on leather wearing apparel 
from Colombia (46 FR 19963, April 2, 
1981). In that review, we found that 
Confecciones Amazonas Orinoco 
(“CAO”), the original signatory to the 
agreement had gone out of business and, 
thus, no longer accounted for 85 percent 
of Colombian leather wearing apparel 
exports to the United States. We entered 
into a revised agreement with Astrakan 
Ltda., which now accounts for over 85 
percent of Colombian leather wearing 
apparel exports to the United States. In 
the revised suspension agreement, we 
included any programs that were used 
by Colombian leather wearing apparel 
exporters, but were not part of the 
original agreement, and any programs 
that we consider countervailable or 
potentially countervailable. The 
agreement includes programs found 
countervailable in the suspended 
countervailing duty investigation on 
certain textile mill products and apparel 
from Colombia (50 FR 9863, March 12, 
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1985) (“the textiles suspension of 
investigation”). 

Specifically, the agreement requires 
Astrakan not to apply for or receive any 
short-term or long-term export financing 
at preferential rates from the Export 
Promotion Agency (“PROEXPO”), an 
agency of the Colombian government. 
This includes loans received under 
Resolutions 59 and 19. For any such 
loans that are outstanding, Astrakan is 
required to repay them immediately or 
renegotiate the loans at interest rates at 
or above the most recent short-term 
benchmark interest rate determined by 
the Department. Astrakan is also 
required to renounce import duty and 
tax exemptions under the Plan Vallejo, 
benefits provided to Free Industrial 
Zones, and export credit insurance. 
Although Decree 1459 eliminated the 
Special Systems of Commercial 
Exchange effective May 6, 1986, 
Astrakan is required to notify the 
Department prior to applying for 
approval for any future countertrade 
transactions. 

In addition, the Colombian 
Department of Commerce, the Central 
Bank, PROEXPO, and any other 
administering authority voluntarily 
agree to ensure that renunication of 
benefits by Astrakan is effectively 
implemented and monitored. 

On September 27, 1985 and April 30, 
1986, we received requests in 
accordance with § 355.10 of the 
Commerce Regulations for an 
administrative review of the suspension 
agreement from a domestic interested 
party, the Amalgamated Clothing and 
Textile Workers Union. We published 
the initiation of review on May 20, 1986 
(51 FR 18475). The Department has now 
conducted that review in accordance 
with section 751 of the Tariff Act of 1930 
(“the Tariff Act”). 


Scope of Review 


Imports covered by the review are 
shipments of Colombian men’s, boys’, 
women's, girls, and infants’ leather coats 
and jackets, and other leather wearing 
apparel (such as vests, pants and 
shorts), as well as parts and pieces 
thereof. Such merchandise is currently 
classifiable under items 791.7620, 
791.7640 and 791.7660 of the Tariff 
Schedules of the United States 
Annotated. The review covers the 
period July 1, 1984 through December 31, 
1985, a period prior to the effective date 
of the revised agreement, and ten 
programs. 

Analysis of Programs 

During the current administrative 

review, we found that CAO did not 


export jeather wearing apparel to the 
United States. 

PROEXPO certified on March 10, 1986, 
that CAO had not exported to the 
United States since October 1, 1984. We 
found, by reviewing the export licenses 
granted to leather wearing apparel 
exporters in the questionnaire response, 
that CAO had not exported since July 4, 
1984. Since CAO did not export, it could 
not make use of any programs on 
exports of leather wearing apparel to the 
United States. 

(1) CERT 

On April 1, 1984, the Columbian 
government established in Law 48/83 
the Tax Rebate Certificate (“CERT”). 
The CERT is intended to rebate all or 
part ef the indirect taxes paid by 
exporters, The CERT is freely negotiable 
on the stock market and can be used for 
paying a variety of taxes. 

The Banco de la Republica, 
Columbia's central bank, certified to the 
Department on March 5, 1986 and March 
10, 1986 that it had not provided CERT 
payments to CAO on shipments to the 
United States and Puerto Rico for the 
period. of review. Although CERT 
payments were provided to other 
Colombian exporters, they were not 
parties to the original ment that 
was in effect during the review period. 
This program is included in the revised 
agreement. In addition, the Banco de la 
Republica certified, effective March 1, 
1986, that it would begin withholding 
CERT payments to Astrakan and other 
Colombian leather wearing apparel 
exporters on exports of leather wearing 
apparel to the United States. 


(2) Resolution 59 


Resolution 59, which has was passed 
by the Monetary Board of Colombia on 
August 30, 1972, and administered 7 
PROEXPO, provides working capita 
financing at preferential rates to all 
firms (except producers of coffee, 
petroleum and.petroleum by-products} 
that manufacture, store, or sell products 
destined for export. The loans are for 
180 days and interest is paid quarterly, 
in advance. In February 1986, the 
maximum annual interest rate was 22 
percent. CAO paid off its loans under 
this program prior to going out of 
business (a period prior to the period of 
review). Other Colombian exporters of 
leather wearing apparel received 
working capital loans under Resolution 
59 during the period of review. In our 
final results of administrative review (51 
FR 44099, December 8, 1986), we found 
that the most recent short-term 
benchmark interest rate was 26.99 
percent. On this basis, we preliminarily 
determine the current interest rate 
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differential to be 4.99 percent. Since we 
found this program countervailable in 
the textiles suspension of investigation, 
we have included it in the revised 
suspension agreement, which requires. 
Astrakan, the signatory to the revised 
agreement, not to apply for or receive 
Resolution 59 loans at preferential rates. 


(3) Resolution 19 


Resolution 19, which was adopted by 
PROEXPO on November 15, 1984, 
provides short-term financing at 
preferential rates to exporters who 
participate in trade fairs. Resolution 19 
loans are for periods up to one year with 
interest paid quarterly, in advance. In 
February 1986, the maximum annual 
interest rate was 18 percent. Colombian 
exporters of leather wearing apparel 
received short-term financing under 
Resolution 19 during the period of 
review. ; 

The short-term benchmark interest 
rate (26.99 percent) is the same as for 
Resolution 59 loans. On this basis, were 
preliminarily determine the current 
interest rate differential to be 8.99 
percent. Since we consider this program 
to be potentially countervailable, we 
have included it in the revised 
agreement, which requires Astrakan not 
to apply for or receive Resolution 19 
loans at preferential rates. 


(4) Special Systems of Commercial 
Exchange (“Countertrade”) under 
Decrees 370 and 3707 


Decrees 370 of 1984 and 3707 of 1985 
encouraged and regulated countertrade 
transactions involving private-sector 
firms. Exporters of certain products 
received tax credit certificates in 
exchange for the foreign currency 
earned on exports. These certificates 
were used to pay income and sales 
taxes on customs duties and could be 
freely negotiated on the stock exchange. 
CAO did not participate in this program 
during the period of review. Astrakan 
and another leather wearing apparel 
exporter participated in countertrade 
transactions during the period of review, 

On May 6, 1986, the Colombian 
Government's Decree 1459 eliminated 
the Special Systems of Commercial 
Exchange under Decrees 370 and 3707. 
Since we consider such a program to be 
potentially countervailable, we have 
included in the revised suspension 
agreement a requirement that Astrakan 
notify the Department prior to appying 
for approval for any future countertrade 
transactions. 


(5) Other Programs 
We examined the 


following progra 
-and preliminarily determine that 
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exporters of leather wearing apparel did 
not use them during the period of 
review: 

(A) Resolution 22 loans; 

(B) Resolution 42 loans; 

(C) Decree 2366 loans; 

(D) Duty and tax exemptions under 
the Plan Vallejo; 

(E) Benefits to Free Industrial Zones; 
an 

(F) Export Credit Insurance. 


Preliminary Results of Review 


As a result of our review, we 
preliminarity determine that CAO did 
not account for 85 percent of Colombian 
leather wearing apparel exports to the 
United States during the review period 
because it had gone out of business and 
did not export. We also preliminarily 
determine that Astrakan accounted for 
over 85 percent of Colombian leather 
wearing apparel exports to the United 
States during the review period. On 
December 8, 1986, in conjunction with 
our last administrative review, we 
revised the suspension agreement to 
substitute Astrakan for CAO. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days. of the date of publication. Any 
hearing, if requested, will be held 30 
days after the date of publication or the 
first workday following. Any request for 
an administrative protective order must 
be made not later than 5 days after the 
date of publication. The Department wil 
publish the final results of this 
administrative review, including the 
results of its analysis of any issues 
raised in any such written comments or 
at a hearing. 

This administrative review and notice 
are in accordance with section 751{a)(1) 
of the Tariff Act (19'U.S.C, 1675{a)(1)}) 
and § 355.10 of the Commerce 
Regulations (19 CFR 355.10). 

Dated: May 19, 1987. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary, Import 
Administration. 

[FR Doc. 87-11908 Filed 5-22-87; 8:45 am} 
BILLING CODE 3510-D8-4# 


[A-429-601] 


Urea From the German Democratic 
Republic, Final Determination of Sales 
at Less Than Falr Value 


AGENCY: Import Administration, 
International Trade Administration, 


Summary: We have-determined that 


urea from the German Democratic 
Republic (GDR) is being, or is likely to 
be, sold in the United States (U.S.) at 
less than fair value. We have notified 
the U.S. International Trade 
Commission (ITC) of our.determination 
and we have directed the U.S. Customs 
Service to continue to suspend the 
liquidation of all entries of the subject 
merchandise as described in the- 
“Continuation of Suspension of 
Liquidation” section of this notice. 
EFFECTIVE DATE: May 26, 1987, 

FOR FURTHER INFORMATION CONTACT: 
Mary S. Clapp, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230; Telephone: (202) 377~1769. 
SUPPLEMENTARY INFORMATION: 


Final Determination 


We have determined that urea from 
the GDR is being sold in the U.S. at less 
than fair value, as provided in section 
735 of the Tariff Act of 1930, as amended 
(the Act). The weighted-average margin 
of sales at less than fair value is 44.80 
percent. 


Case History 

On December 23, 1986, we 
preliminarily determined that urea is 
being sold at less than fair value (52 FR 
121, January 2, 1987). A case history is 
included in the notice of preliminary 
determination. On February 12, 1987, we 
postponed the final determination until 
not later than May 18, 1987, at the 
request of the respondent (52 FR 5322, 
February 20, 1987). On April 29, 1987, we 
held a hearing to address the issues 
arising in this investigation. 


Scope of Investigation 


The merchandise covered by this 
investigation is solid urea as curently 
provided for in item 480.30 of the Tariff 
Schedules of the United States. 


Fair Value Comparisons 


To determine whether sales in the 
U.S. of the subject merchandise were 
made at less than fair value, we 
compared the United States price with 
the foreign market value. Because 
Chemie accounted for all exports of this 
merchandise to the United States, we 
limited our investigation to that firm. 
We investigated all sales of urea for the 
period-January 1, 1986, through June 30, 
1986. 


United States Price 


As provided in section 772 of the Act, 
we.used the purchase price of the 
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subject merchandise to represent the 
United States price for sales by Chemie 
because the merchandise was sold to 
unrelated purchasers prior to its 
importation into the U.S. 

We calculated the purchase price 
based on the f.0.b. price to unrelated 
purchasers. We made deductions for 
inland freight, port handling and port 
loading charges. 

In accordance with the policy set forth 
in our final determination-in the 
investigation of Carbon Steel Wire Rod 
from Poland (49 FR 29434, July 20, 1984), 
we based the port handling deductions 
upon costs in a non-state-controlled- 
economy country, the Federal Republic 
of Germany (FRG), for the reasons 
stated in the “Foreign Market Value” 
section, 


Foreign Market Value 


Petitioner alleged that the GDR is a 
state-controlled-economy country and 
that sales of the subject merchandise in 
that country do not permit a 
determination of foreign market value 
(FMV) under section 773{a) of the Act. 
Our analysis of issues relating to the 
GDR’s characterization as a state- 
controlled-economy country and our 
selection of a surrogate country are 
discussed in the notice of preliminary 
determination. As a result, we 
determined that section 773(e) of the Act 
applies to this investigation. 

We sent questionnaires requesting 
assistance from producers in all chosen 
surrogates, the FRG, the most 
appropriate surrogate, and the Belgium, 
the Netherlands, France and Italy as 
alternate surrogates. However, we were 
unable to obtain costs or prices from 
producers in any of the surrogate 
countries. 

Therefore, we calculated constructed 
value based on the factors of production 
reported by Chemie or, where the 
response was not sufficient, or not 
adequately verified, we used 
information provided by petitioner or 
otherwise available to the Department. 
We valued labor in the FRG from public 
sources. Where either the response did 
not report factors, or where FRG values 
were not available from public sources, 
we used factors and cost data from the 
petition relative to the production in the 
GDR. 

Certain factors could not be 
quantified and other factors could not 
be appropriately valued with prices 
from the FRG. In these cases, the 
Department sought the most reliable 
objective. information contained in the 
record of investigation. Therefore, for 
certain data the Department relied upon 
supplemental reports provided by the 
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petitioner. This included the Fertilizer 
Manual which was published prior to 
the Department's investigation by the 
International Fertilizer Development 
Center of the United Nations’ 
International Development 
Organization, Energy Prices and Taxes, 
Fourth Quarter 1985. 

To value natural gas, we used a tariff 
set by Gasunie N.V., the Gas Board in 
the Netherlands. The catagory F of the 
tariff, the so-called “F” price, is an 
established gas price which is available 
to large industrial users in the European 
Communities (EC). All major fertilizer 
producers in the EC qualify for the F 
price because of their high gas usage. 
The F price is a maximum price 
established for each quarterly period. 
Since the F price declined during the 
period of investigation, we calculated 
the difference in F price in two 
succeeding quarters and allocated that 
difference over the intervening months 
in order to derive monthly gas prices 
which we then weight-averaged. We 
used this monthly weight average F 
price in order to most closely 
approximate the price actually paid for 
gas by market economy countries. during 
the time period when production of the 
urea subject to our investigation would 
have occurred. Therefore, we. believe 
that the F price represents the most 
accurate, verifiable gas price for the 
Fertilizer sector in the FRG. 

The labor rates were obtained in the 
FRG from public.sources: Although some 
individual items included as factory 
overhead were verified, others could not 
be sufficiently quantified or valued. 
Therefore, for factory overhead the 
Department developed a ratio of the 
factory overhead costs to the gas costs 
from the petition. The Department 
reviewed the petition, and determined 
that such costs were representative of 
average costs for developed countries. 
However, the individual components of 
the factory overhead costs were based 
on a utilization of plant capacity which 
was less than the utilization of capacity 
determined to exists in the GDR. 
Therefore,.the Department made 
appropriate adjustments to account for 
= higher capacity utilization rate in the 

R. 


Because of the unavailability of 
industry data in the FRG, we used the 
statutory minimum of 10 percent of the 
sum.of material and production costs for 
general expenses and the statutory 
minimum of eight. percent for profit. 

We made currency conversions in 
accordance with 19 CFR 353.56(a)(1) 
using certified exchange rates as 
furnished by the Federal Reserve Bank 
of New York. 


Negative Determination of Critical 
Circumstances 


The’ petitioner alleges that “critical 
circumstances” exist within the meaning 
of section 735{a)(3) of the Act with 
respect to imports of urea from the GDR. 
In determining whether critical 
circumstances exists, we must examine 
whether: 

(A}{i) There is a history of dumping in 
the United States or elsewhere of the 
class or kind of merchandise which is 
the subject of investigation at less than 
fair value; or 

(ii) The person by whom, or for whose 
account, the merchandise was imported 
knew or should have known that the 
exporter was selling the merchandise 
which is the subject of the investigation 
at less than fair value; and 

(B) There have been massive imports 
of the merchandise which is the subject 
of the investigation over a relatively 
short period. 

To determine whether imports have 
been massive over a relatively short 
period, we analyzed recent Department 
of Commerce IM 146 trade statistics on 
imports of this merchandise for equal 
periods immediately preceding and. 
following the filing of the petition, from 
March through December 1986. While 
there was an increase in imports over 
previous years during 1986, the average 
monthly imports in the period 
immediately following the filing of the 
petition were lower than those in the 
period immediately preceding the filing. 
Based on this analysis combined with a 
consideration of seasonal trends, we 
find that imports of the subject 
merchandise have not been massive 
over a short period. 

Since we do not find that there have 
been massive imports, we do not need to 
consider whether there is a history of 
dumping or whether importers of this 
product knew or should have known 
that it was being sold at less than fair 
value. 

Therefore, we determine that critical 
circumstances do not exist with respect 
to imports of urea from the GDR. 
Verification 

In accordance with section 776(a) of 
the Act, we verified the information 
submitted in the response by using 
standard verification procedures, 
including on-site examination of records 
and selection of original source 
documentation eae eee: 
information. 


Comment Section 
Petitioner’s Comments 


Comment #1: Petitioner argues that 
the Department has correctly chosen the 
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FRG as asurrogate country and must 
proceed to use publicly available data 
from the FRG in determining foreign 
market value for purposes of this 
determination. 

DOC response: We agree. To the 
extent possible, the Department used 
the most reliable‘and specific 
information for the FRG, the surrogate 
country selected, according to our 
methodology. 

Comment #2: Petitioner argues that in 
the absence of verified data from a 
surrogate producer in a country at a 
comparable level of economic 
development, the Department must 
determine foreign market value by using 
factors of production valued in the FRG 
from reliable, publicly published data 
providing evidence of costs in the FRG 
rather than rely on average import 
prices as suggested by respondents. 
Petitioner contends that the volume of 
urea exported from the USSR, the GDR 
and Romania has depressed prices from 
all sources. Petitioner states that since 
urea is a fungible commodity, prices 
from all sources move together 

DOC response: We agree that it would 
not be appropriate to base foreign 
market value on import prices. We 
reached this conclusion based on a 
variety of factors suggesting that the 
pricing of urea internationally was 
influenced by imports from the countries 
under investigation. 

Urea is a fungible commodity traded 
throughout the world. As a result, the 
level of market share of a specific group 
of importers tends to affect sales 
elsewhere. 

Non-market-economy producers, and 
in particular those subject to our 
investigations. have become major 
participants in world urea trade. There 
is evidence that these producers’ ability 
to separate pricing/supply decisions 
from market demand conditions has 
significantly contributed to the 
distortion of urea prices worldwide. As 
a result, we concluded that determining 
foreign market value on the basis of 
prices in any market would be 
inappropriate. 

Moreover, even if we had attempted 
to use U.S. import prices, we would have’ 
had difficulty isolating a sufficiently 
large basket of prices during the period- 
of investigation to provide a reliable 
basis for comparison. Besides 
eliminating the three countries under 
investigation, we also would have had 
to disregard nearly all of the remaining 
foreign suppliers on the grounds of 


‘minimal exports, that they were subject 


to foreign ‘antidumping investigations on 
urea, or that their governments were 
known to provide export subsidies. In: : 
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addition, it would have been impossible 
to identify sales of solid urea within the 
basket of urea imports reported in the 
statistics in order to make the . 
appropriate adjustments. 
Comment #3: Petitioner argues that 
the Department should not assume that 
the 10 percent statutory minimum for the 
general selling and administrative 
(GS&A) expenses is appropriate, but 
should quantify each individual cost 
item and value each appropriately. For 
example, petitioner claims that rents, 
taxes and insurance, since they are 
incurred by non-state-controlled- 
economy companies, should be included 
and valued. Additionally, it contends 
that the costs of selling expenses 
incurred by the GDR trading company, 
such as selling salaries, brochures and 
catalogues, should be valued using FRG 
prices. Further, petitioner contends that 
interest expense should be calculated on 
the basis of interest rates in the FRG 
applied to the total value of the GDR 
facilities, which were allegedly supplied 
and financed by western companies 
through a mix of foreign debt and/or 
counter trade buy-back arrangements. 
DOC response: We agree that no 
assumptions should be made with 
regard to the extent of GS&A involved in 
production and distribution of urea. 
Section 353.8(c) of our regulations 
directs us to add “an amount of general 
expenses and profit as required by 
section 773(e)(1)(B) of the Act” to the 
values obtained on the basis of the GDR 
factors of production and valued in an 
appropriate surrogate country. Section 
773(e)(1)(B) of the Act in turn requires us 
to determine GS&A expenses in the 
amount “equal to that usually reflected 
in sales of merchandise . . . in the 
country of exportation” 19 U.S.C. 
$1677b(e)(1)(B). The country of 
exportation in this case is determined to 
be state-controlled to an extent that the 
normal costs, expenses, and profits 
(including GS&A expenses for purposes 
of constructed value calculations) 
cannot be determined in that country. At 
the same time, our regulations do not 
include GS&A expenses in the category 
of “sepcific objective components or 
factors” to be obtained from the state 
controlled-economy country under 
investigation and valued in a surrogate 
country. Therefore, we must determine 
the amount of GS&A expenses.as they 
are reflected in sales of merchandise. of 
the same class or.kind in the-surrogate 
country without reference to specific 
factors,or components of the GS&A. 
expenses in the.GDR, The method of 
financing of the GDR facilities involved 
in production of the subject: 
merchandise, therefore, cannot be relied 


upon for purposes of our calculations, 
and the amount of usual general 
expenses involved in production and. 
distribution of urea must be determined _ 
on the basis of normal costs and 
expenses in the FRG. We do not have 
any indication that GS&A expenses 
involved in production and distribution 
of urea in the FRG are above the 
statutory minimum of 10 percent. 
Therefore, we applied this statutory 
minimum in our calculations according 
to section 773(e)(1)(B) of the Act. 

Comment #4: Petitioner states that the 
Department should adjust its calculation 
of the cost of natural gas by using 
published data for the first two quarters 
of 1986 which represent the price to 
industrial users in the FRG during the 
period of investigation. 

DOC response: For our determination 
of foreign market value, we used 
updated prices for gas. In fact, we used 
1986 gas prices which included the third 
quarter of 1986 to allow for the 
production of urea sold during the 
period of investigation which was 
produced and exported through the third 
quarter. 

Comment #5: Petitioner argues that 
water usage was not accounted for in 
the Department's preliminary 
determination calculation. Petitioner 
contends that water used free of charge 
in the CDR must be valued on the basis 
of utility rates in the FRG. 

DOC response: Water was not valued 
in the preliminary determination 
because it was considered to be 
recycled. However, for the final 
determination water was included in 
factory overhead under the methodology 
as explained in the “Foreign Market 
Value” section. 

Comment #6: Petitioner argues that 
chemicals, catalysts, steam indirect 


materials used in the production of urea - 


must be valued in the FRG. 

DOC response: Values for these items 
in the FRG were not readily available. . 
These factors are individual costs 
included in factory overhead. Therefore, 
they were accounted for and valued as 
described in the ‘Foreign Market Value” 
section. 

Comment #7; Petitioner contends that 
the cost of labor was significantly 
undervalued in our preliminary 
calculations because (1) only direct 
labor usage was considered and (2) the 
1981 FRG labor cost obtained from 
publishing sources were not indexed to 
account for inflation. 

DOC response: For labor costs, we . 
used only direct labor hours. Costs per 
hour were obtained from the “Hourly 
Compensation-Costs for Production 
Workers in U.S. Dollars” (U.S. Bureau of 
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Labor Statistics, February, 1987). The 
data for West Germany is from 1986. 
The cost information is included in 
petitioner’s. pre-hearing brief. Only 
direct labor usage was considered as a 
labor cost, since other types of labor 
usage are considered indirect expenses 
and are included in other cost 
components of factory overhead. See the 
“Foreign Market Value” section . 

Comment #8: Petitioner argues that 
the depreciation of GDR plant and 
equipment should be based on the costs 
of plant and equipment purchased from 
market economy companies or on the 
costs incurred by comparable facilities 
in other countries which were built at 
the same time as the GDR facility. 

DOC response: The estimated costs 
presented by the petitioner could not be 
used for depreciation. Depreciation was 
considered to be part of factory 
overhead and included as described in 
the “Foreign Market Value” section. 

Comment #9: Petitioner argues that 
depreciation should be included in 
factory costs rather than in general 
expenses. 

DOC response: We agree. The 
Department relied on the petition for its 
preliminary determination. For the final 
determination it has reclassified this 
amount as factory overhead. 

Comment #10: Petitioner contends 
that the credit for sales of carbon 
dioxide in the final determination should 
be based on GDR actual quantities 
which were sold to unrelated parties. 

DOC response: We disagree. 
Transfers to other plants can be a 
reduction of cost of production, 
therefore a credit was allowed for 
carbon dioxide and other by-products 
transferred to other plants within the 
Piesteritz plant complex. 

Comment #11: Petitioner argues that 
interest expenses incurred relative to 
Chemie’s sales to the U.S should be 
deducted from United States price. 

DOC response: We disagree. In this 
investigation the Department has valued 
factors of production in a comparable 
surrogate country using the best 
information available. The specificity of 
the data obtained for valuing the factors 
is not sufficient for us to identify the 
directly related selling expense 
adjustments which would have to be 
made to foreign market value for both 
U.S. price and constructed value. Absent 
specific information that the respondent 
incurs extraordinary directly related 
selling expenses for its U.S. sales, the 
Department assumed, as best 
information available, that ordinary and 
similar selling expenses occur in both 
markets and, as such, they offset one 
another. 
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Comment #12: Petitioner argues that 
the Department erred in finding that 
critical circumstances do not exist for 
purposes of the preliminary 
determination. Petitioner claims that the 
decision concerning massive imports did 
not include analysis of the seasonal 
nature of urea sales. 

DOC Response: For a discussion of 
this subject, refer to the “Negative 
Determination of Critical 
Circumstances” section of this notice . 

Comment #13: Petitioner argues that 
the deductions from United States price 
for inland freight, brokerage and loading 
charges should be based on the cost of 
comparable elements in the FRG. 

DOC response: We have made such 
deductions as described in the “United 
States Price” section. 


Respondent's Comments 


Comment #1: Respondent claims that 
the Department erred in differentiating 
between the GDR and the other 
countries subject to investigation, the 
USSR and Romania, for purposes of 
selecting a surrogate. Respondent claims 
that the Department drew an artificial 
distinction between the captive gas 
supplies in the various countries. This 
claim is based on the fact that the GRD 
and USSR are participating in a joint 
venture which guarantees a gas supply 
for the GDR in exchange for labor, 
captial and equipment necessary to 
develop Russian gas fields and construct 
pipelines. Respondent argues that, 
based on natural gas supplies and 
income comparability, appropriate 
surrogates are Saudi Arabia, Qatar, 
Kuwait, Trinidad and Tobago, 
Venezuela, Mexico, Malaysia, 
Indonesia, the United Arab Emirates 
and Egypt. Respondent claims that the 
melding of raw material supplies and 
income comparability is especially 
proper in a situation such as this 
involving a capital intensive industry. 
Respondent also relies on the size of the 
agricultural sectors of these nations 
which create a home market demand for 
urea. Respondent states that, although 
there are more appropriate surrogates 
than the UK, given the surrogates 
chosen by the Department, the most 
appropriate of these is the UK. 

DOC response: We disagree. No 
matter how certain the contractual 
terms may appear, we believe there 
remains a substantive distinction 
between a country which has a 
contractual arrangement to obtain gas 
and one which has its own captive gas 
supplies. Our selection of the FRG as a 
surrogate for the GDR was based on the 
close comparability of their economic 
and demographic statistics as well as on 
the fact that neither country is a major 


natural gas producer. Moreover, in light 
of the methodology we ulitimately 
deemed most appropriate to determine 
foreign market value; respondent's 
concerns should have been addressed. 
The method we selected for valuing 
natural gas applies equally to the UK 
and FRG contexts, whereas, those FRG 
values which were used in this case for 
other factors related more directly to the 
macroeconomic oe we considered 
in selecting a surroga 

Comment #2: Shaeeaniaet argues that 
the Department has a strong preference 
for using prices rather than costs as the 
basis for determining foreign market 
value. Repondent argues that the 
average U.S. import price of urea from - 
other sources is the appropriate basis 
for foreign market value. Respondent 
claims that this information is the most 
current verifiable data available and is 
supported by the preference for prices. If 
prices from all sources are not used, 
respondent states that import prices 
a the selected surrogates should be 
used. 

DOC response: We disagree. Refer to 
our reponse to petitioner's comment #2. 
Comment #3: Respondent contends 

that for purposes of the ww 
determination the 

understated United States is by 
deducting documentation and plant 
loading expenses which are improper 
and by overstating deductions for inland 
freight and handling expenses. 

DOC response: Respondent's claim 
that a deduction for loading charges is 
improper is based on the fact that 
loading charges are included in the cost 
of producing urea, a fact that was 
discovered at verification. The 
Department would normally adjust the 
foreign market value by deducting the 
charges from the costs so that the 
foreign market value and the United 
States price would be at a comparable 
level. In this instance, we cannot 
separate loading costs from the other 
costs of manufacture. Therefore, we 
have left these costs in the foreign 
market value and have made no 
deduction from the U.S. price for plant 
loading charges so that they are still at 
the same level of comparison. 

We have made no separate deduction 
for documentation charges since the port 
loading charges used for this 
determination include all documentation 
expenses. Concerning inland freight, we 
used an FRG rail tariff for the 
determination, rather than the United 
Kingdom tariff used in the preliminary 
determination. 

Comment #4: Respondent claims that 
the Department overstated foreign 
market value in the preliminary 
determination due to the over valuation 
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of the main component of urea, natural 
gas, as well as electricity and labor. In 
addition, respondent claims that the 
failure to give a credit for by-products 
resulted in a portion of the 
overstatement of foreign market value. 

DOC response: For this determination 
we adjusted the methodology used in 
the preliminary with respect to these 
factors. For a discussion of gas costs, 
refer to the “Foreign Market Value” 
section. Concerning labor rates, refer to 
the “DOC Response” to petitioner's 
comment #7. Electricity was included in 
factory overhead, also discussed in the 
“Foreign Market Value” section. 

Comment #5: Respondent argues that 
credit for the by-products of carbon 
dioxide, electricity, steam and 
condensate transferred to plants other 
than ammonia and urea should be 
allowed at their commercial value. 

DOC response: We agree that a credit 
should be allowed for transfers of by- 
products to other plants. The transfer 
value to the other plants should be at 
cost. Therefore, for the final 
determination, we have used the 
commercial value less the eight percent 
statutory minimum for profit. 

Comment #6: Respondent argues that 
the petitioner double counted fringe 
benefits by includng them in direct labor 
cost and overhead computed at 100 
percent of direct labor cost. Respondent 
further states that the Department 
should reduce the final overhead 
accordingly. . 

DOC Response: The elements in the 
overhead and included in the petition 
and The Fertilizer Manual could not be 
fully ascertained. Therefore, the 
overhead category in question was 
included in the 10 percent for general 
expenses. See Foreign Market Value 
section. 


Continuation of Suspension of 
Liquidation 

We are directing the United State 
Customs Service to continue to suspend 
liquidation, in accordance with section 
733(d) of the Act, of all entries of urea 
from the GDR that are entered or 
withdrawn from warehouse, for 
consumption, on or after January 2, 1987. 
The Customs Service shall continue to 
require a cash deposit or the posting of a 
bond equal to the estimated weighted- 
average amount by which the foreign 
market value of the merchandise subject 
to this investigation exceeded the 
United States price, which, on or after 
the date of publication of this notice in 
the Federal Register, was 44.80 percent. 
This suspension of liquidation will 
remain in effect until further notice. 
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ITC Notification 


In accordance with section 735(d) of 
the Act, we will notify the ITC of our 
determination. The ITC will determine 
whether these imports are causing 
material injury, or threaten material 
injury, to a U.S. industry within 45 days 
of the publication of this notice. 

If the ITC determines that material 
injury does not exist, this proceeding 
will be terminated and all securities 
posted as a result of the suspension of 
liquidation will be refunded or 
cancelled. If, however, the ITC 
determines that such injury does exist, 
we will issue an antidumping duty 
order, directing Customs Officers to 
assess an antidumping duty on urea 
from the GDR entered, or withdrawn 
from warehouse, for consumption after 
the suspension of liquidation, equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
U.S. price 

This determination is being published 
pursuant to secton 735(d) of the Act (19 
U.S.C. 1673d(d)). 

Paul Freedenberg, 


Assistant Secretary for Trade Administration. 


May 18, 1987. 


[FR Doc. 87-11905 Filed 5-22-87; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-485-061] 


Urea From the Socialist Republic of 
Romania; Final Determination of Sales 
at Less Than Fair Value 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We have determined that 
urea from the Socialist Republic of 
Romania (Romania) is being, or is likely 
to be, sold in the United States at less 
than fair value. We have notified the 
U.S. International Trade Commission 
(ITC) of our determination and have 
directed the U.S. Customs Service to 
continue to suspend the liquidation of 
all entries of the subject merchandise as 
described in the “Continuation of 
Suspension of Liquidation” section of 
this notice. 


EFFECTIVE DATE: May 26, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Mary 5. Clapp, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230; Telephone. (202) 377-1769. 


SUPPLEMENTARY INFORMATION: 
Final Determination 


We have determined that urea from 
Romania is being sold in the United 
States at less than fair value, as 
provided in section 735 of the Tariff Act 
of 1930, as amended (the Act): The 
weighted-average margin of sales at less 
than fair value is 90.71 percent. 


Case History 


On December 23, 1986, we 
preliminarily determined that urea is 
being sold at less than fair value (52 FR 
122, January 2, 1987). A case history is 
included in the notice of preliminary 
determination. On February 12, 1987, we 
postponed the final determination until 
not later than May 18, 1987, at the 
request of the respondent (52 FR 5323, 
February 20, 1987). On May 1, 1987, we 
held a hearing to address the issues 
arising in this investigation. 

Scope of Investigation 


The merchandise covered by this 
investigation is solid urea as currently 
provided for in item 480.30 of the Tariff 
Schedules of the United States. 


Fair Value Comparisons 


To determine whether sales in the 
United States of the subject 
merchandise were made at less than fair 
value, we compared the United States 
price with the foreign market value. 

Because I.C.E. Chemica (Chimica) 
accounted for all exports of this 
merchandise to the United States, we 
limited our investigation to that firm. 
We investigated all sales of urea for the 
period July 1, 1985, through December 
31, 1985, because there were no sales 
during the first half of 1986. 


United States Price 


As provided in section 772 of the Act, 
we used the purchase price to represent 
the United States price for sales by 
Chimica when the merchandise was 
sold to unrelated purchasers prior to its 
importation into the United States. We 
used the exporter'’s sales price (ESP) as 
the United States price for sales made 
after importation to an unrelated 
purchaser. 

We calculated the purchase price 
based on the f.o.b. price to unrelated 
purchasers. We made deductions for 
inland freight, port handling, and 
loading charges. The verified distance 
from the plants to the port of 
exportation was almost three times 
greater than that reported. In calculating 
ESP, we made an additional deduction 
for the selling expenses incurred by the 
related U.S. importer. Because such 
expenses were not reported, we 
deducted a commission paid to the U.S. 
importer by Chimica as the best 
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information otherwise available, as 
representing U.S. sales expenses. 

In accordance with the policy set forth 
in our final determination in the 


’ investigation of Carbon Steel Wire Rod 


from Poland (49 FR 29434, July 20, 1984), 
we based the port deductions upon costs 
in a non-state-controlled economy 
country, the United Kingdom (UK), for 
the reasons stated in the “Foreign 
Market Value” section. 


Foreign Market Value 


Petitioner alleged that Romania is a 
state-controlled-economy country and 
that sales of the subject merchandise in 
that country do not permit a 
determination of foreign market value 
under section 773(a) of the Act. Our 
analysis of issues relating to our 
determination that Romania is a state- 
controlled-economy country and our 
selection of a surrogate country are 
discussed in the notice of preliminary 
determination. 

As noted in the preliminary 
determination, we sent a questionnaire 
to, and received an incomplete response 
from, a major producer of urea in the 
UK, Imperial Chemical Industries PLC 
(ICI). We attempted to supplement the 
information in this response while 
visiting ICI’s facility in the UK. 

Our analysis indicated that additional 
information was needed from ICI. We 
attempted to obtain these additional 
data in order to verify all of ICI's 
necessary information prior to the final 
determination. However, we were 
unsuccessful in obtaining these data for 
the record in this investigation. Lacking 
this information at this time, we find it 
inappropriate to use the ICI data for this 
determination. 

Therefore, we calculated constructed 
value based on natural gas and labor 
inputs reported by the Romanian 
producer which were verified, and we 
used best information available for 
factory overhead from the petition. The 
factors of production were based on the 
weighted average of the ammonia-urea 
plant complexes selected by the 
Department for its determination. 

For factory overhead, the Department 
developed a ration based on factory 
overhead and gas prices from the 
petition, appropriately adjusted for 
Romanian gas prices. 

To value natural gas, we used a tariff 
set by Gasunie N.V., the Dutch Gas 
Board in the Netherlands. The category 
“F” of the tariff, the so-called “F” price, 
established gas prices which are 
available to large industrial users 
throughout the European Communities 
(EC). All major fertilizer producers in 
the EC qualify for the F price because of 





19554 


their high gas usage. While the F price 
was established as the result of an EC 
complaint brought by German, French, 
and Belgian fertilizer producers in those 
countries, evidence in the record 
indicates that gas prices to large 
industrial users in the UK, such as ICI, 
reported to be the largest gas user in the 
UK, was linked to the F price during the 
period of investigation. 

The F price is a maximum price 
established for each quarterly period. 
Since the F price declined during the 
preiod of investigation, we calculated 
the difference in F price in two 
succeeding quarters and allocated that 
difference over the intervening months 
in order to derive monthly gas prices 
which were then weight-averaged. We 
used this monthly weighted-average F 
price in order to most closely 
approximate the price actually paid for 
gas in market economy countries during 
the time period when production of the 
urea subject to our investigation would 
have occurred. Therefore, we believe 
that the F price represents the most 
accurate gas price for the fertilizer 
sector in the UK. 

Labor rates were obtained in the UK 
from public sources. For factory 
overhead, certain factors could not be 
quantified or verified, and other factors 
could not be appropriately valued with 
prices from the United Kingdom. In 
these cases, the Department sought the 
most reliable objective information 
contained in the record of the 
investigation. Therfore, for certain data 
the Department relied upon 
supplemental reports provided by the 
petitioner. This included the Fertilizer 
Manual which was published prior to 
the Department's investigation by the 
International Fertilizer Development 
Center of the United Nations’ 
International Development 
Organization; Energy Prices and Taxes, 
Fourth Quarter 1985. 

Beceause of the unavailability of 
industry data in the UK, we used the 
statutory minimum of 10 percent of the 
sum of material and fabrication costs for 
general expenses and the statutory 
minimum of eight percent for profit. 

For purchase price comparisons, we 
made currency conversions in 
accordance with 19 CFR 353.56(a)(1), 
using certified exchange rates as 
furnished by the Federal Reserve Bank 
of New York. 

For ESP comparisons, we used the 
official exchange rate on the date of sale 
since the use of that exchange rate is 
consistent with section 615 of the Trade 
and Tariff Act of 1984 (1984 Act). We 
followed section 615 of the 1984 Act 
rather than § 353.56{a)(2) of our 


regulations because the law supersedes 
that section of the regulations. 


Negative Determination of Critical 
Circumstances 


The petitioner alleges that “critical 
circumstances” exist within the meaning 
of section 735(a){3) of the Act with 
respect to imports of urea from 
Romania. In determining whether 
critical circumstances exist, we must 
examine whether: 

(A) (i) There is a history of dumping in 
the united States or elsewhere of the 
class or kind of merchandise which is 
the subject of investigation at less than 
fair value; or 

(ii) The person by whom, or for whose 
account, the merchandise was imported 
knew or should have known that the 
exporter was selling the merchandise 
which is the subject of the investigation 
at less than fair value; and 

(B) There have been massive imports 
of the merchandise which is the subject 
of the investigation over a relatively 
short period. 

To determine whether imports have 
been massive over a relatively short 
period, we analyzed recent Department 
of Commerce IM 146 trade statistics on 
imports of this merchandise for equal 
periods immediately preceding and 
following the filing of the petition, from 
March through December 1986. While 
there was an increase in imports over 
previous years during 1986, and the 
average monthly imports in the period 
immediately following the filing of the 
petition were higher than those in the 
period immediately preceding the filing, 
the post filing increase can be attributed 
to seasonal trends in imports of urea. 
Based on this analysis, we find that 
imports of the subject merchandise have 
not been massive over a short period. 

Since we do not find that there have 
been massive imports, we do not need to 
consider whether there is a history of 
dumping or whether importers of this 
product knew or should have known 
that it was being sold at less than fair 
value. 

Therefore, we determine that critical 
circumstances do not exist with respect 
to imports of urea from Romania. 
Verification 

In accordance with section 776(a) of 
the Act, we verified the information 
submitted in the response by using 
standard verification procedures, 
including on-site examination of records 
and selection of original source . 
documentation containing relevant 
information. 
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Comments Section 
Petitioner’s Comments 


Comment #1: Petitioner argues that 
the Department has correctly chosen the 
UK as a surrogate country and must 
proceed to use data from the UK in 
determining foreign market value for 
purposes of this deternination. 

DOC response: We agree. To the 
extent possible, the Department used 
the most reliable and specific 
information available for the UK, the 
surrogate country selected, according to 
our methodology. See our response to 
Respondent's Comment #1. 

Comment #2: Petitioner argues that if 
the Department has verified information 
from the surrogate respondent, ICI, 
foreign market value should be based on 
that data. To the extent that ICI has 
allowed the Department to ascertain the 
reliability of the aggregate data 
furnished, petitioner further argues that 
we should consider the data without 
having supporting documents put on the 
record in the investigation. Finally, 
petitioner contends that, if the 
Department has reliable verified 
information on ICI’s production costs, 
we must use that data as the basis of 
constructed value without resorting to 
the Romanian production factors. 

DOC response: If the Department 
could have obtained complete and 
verifiable information from ICI, we 
would have based foreign market value 
on that data. In this case, however, we 
determined that we could not 
legitimately construct a foreign market 
value solely on the basis of the 
aggregate data furnished by ICI. As 
petitioner has pointed out, the cost of 
natural gas accounts for a significant 
portion of the total cost of producing 
urea. The Department was unable to 
obtain from ICI the price it pays for this 
critical input. This unknown value, 
together with the other specific 
information which either could not be 
verified or obtained from ICI, represents 
a substantial proportion of the 
constructed value and would have 
rendered that value unreliable and 
meaningless. 

Since we concluded that foreign 
market value could not reasonably be 
constructed on the basis of ICI data, the 
Department resorted to the alternative 
method of constructed value calculation 
based on factors of production in the 
country of exportation as valued in the 
UK. 


Comment #3: Petitioner argues that in 
the absence of verified data from a 
surrogate producer in a country at a 
comparable level of economic 
development, the Department must 
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determine foreign market value using 
factors of production valued in the UK 
from reliable public data, rather than 


of imports tends to affect sales 
elsewhere. 
Nonmarket ae producers, and 


in particular those to our 


is evidence that these producers’ ability 
to separate pricing/ supply decisions 
from market demand conditions has 
significantly contributed to the 
distoration of urea prices worldwide. As 
a result, we concluded that determining 
foreign market value on the basis of 
prices in any market would be 
inappropriate. 

Moreover, even if we had attempted 
to use U-S. import prices, we would have 
had difficulty isolating a sufficiently 
large basket of prices during the period 
of investigation to provide a reliable 
basis for comparison. Besides 
eliminating the three countries under 
investigation, we also would have had 
to disregard nearly all of the remaining 
foreign suppliers on grounds of minimal 
exports, that they were subject to 
foreign antidumping investigations, or 
that their governments were known to 
provide export subsidies. In addition, it 
would have been impossible to identify 
sales of solid urea within the basket of 
urea imports reported in the statistics in 
order to make the appropriate 
a ts. 

Comment #4: Petitioner states that 
because the Department was unable to 
verify all of the factors of production 
information which was submitted by 
Chimica, and because Chimica failed to 
supply information with regard to some 
other factors, the Department is required 
to base the foreign market value 
calculation on the best information 
otherwise available. In addition, 
petitioner maintains that the 
Department must not use data obtained 
at verification to “fill in” gaps in 
Chimica‘s response, nor should the 


Department use verification as a means 
of correcting significant errors in data 
submitted by Chimica. 

DOC response: We agree that the use 
of best information available is 
appropriate in this case. We believe, - 
however, that the Department has broad 
discretion to determine the nature and 
extent of best information to be used. 
Various circumstances of each case may 
be considered by the Department 
including, but not limited to, the degree 
of good faith cooperation by the 
respondent, whether information 
missing renders the Department unable 
to analyze effectively the information 
submitted and verified, and the nature 
of inaccuracies discovered in the 
response during verification. 

After careful consideration of the 
relevant facts in this case, we 
determined that the factors of 
production such as consumption of 
natural gas and labor were adequately 
verified and should be used for purposes 
of the foreign market value calculation. 
We used the best information otherwise 
available including that provided by 
petitioner for those factors which could 
not be quantified or appropriately 
valued. 

Comment #5: Petitioner argues that 
the Department should not assume that 
the 10 percent statutory minimum for 
general, selfing, and administrative 
(GS&A) expenses is appropriate but 
must measure each significant element 
of GS&A and individually value each 
GS&A element, such as interest 
expense, rents, taxes, insurance and 
selling expenses. Petitioner states that 
such expenses are incurred in all 
countries and, as such, are a normal cost 
to producers. 

DOC response: We agree that no 
assumptions should be made with 
regard to the extent of GS&A involved in 
production and distribution of urea. 
Section 353.8{c) of our regulations [19 
CFR 353:8{c)] directs us to add“an 
amount of general expenses and profit 
as required by section 773(e}{1)(B) of the 
Act” to the value obtained on the basis 
of the Romanian factors of production 
and valued in an appropriate surrogate 
country. Section 773{e){1)({B) of the Act 
in‘turn requires us to determine GS&A 
expenses in the amount “equal to that 
usually reflected in sales of merchandise 
. . .in the country of exportation” 19 
U.S.C. 18677b(e}(1)(B). The country of 
exportation in this case is determined to 
be state-controlled to an extent that the 
normal costs, expenses, and profits 
(including GS&A expenses for purposes 
of constructed value calculations} 
cannot be determined in that country. At 
the same time, our regulations do not 
include GS&A expenses in the category 


of “specific objective components or 
factors” to be obtained from the 
state‘controlled-economy country under 
investigation and valued in a surrogate 
country. 

Therefore, we must determine the 
amount of GS. & A expenses as they are 
reflected in sales of merchandise of the 
same class or kind in the surrogate 
country without reference to specific 
factors or components of the GS&A 
expenses in Romania. The method of 
financing of the Romanian facilities 
involved in production of the subject 
merchandise, therefore, cannot be relied 
upoa for purposes of our calculation, 
and the amount of usual GS&A expenses 
involved in production and distribution 
of urea must be determined on the basis 
of normal costs.and expenses in the UK. 
We deo net have any indication that 

expenses involved in production 
and distribution of urea in the UK are 
above the statutory minimum of 10 
percent. Therefore, we applied this 
statutery minimum in our calculations 
according te section 773(e}{1)(B) of the 
Act. 

Comment #6: Petitioner states that the 
Department:should adjust its calculation 
of the cost of natural gas by using 
published data for the last two quarters 
of 1985 which represent the price to 
industria] users in the UK during the 
period of investigation. 

DOC response: For our determination 
of foreign market value, we used 
updated gas'prices. In fact, we used gas 
prices for the last two quarters of 1985 
and the first quarter of 1986 to allow for 
the production of urea sold during the 
period of investigation which was 
produced and exported during those 
three quarters of 1985 and 1986. The use 
of the 1985 data on gas price resulted in 
a higher gas ‘cost than that used in the 
preliminary determination, the latter 
being based on 1986 prices which were 
declining. 

Comment #7: Petitioner argues that 
water usage was not accounted for in 
the Department's preliminary 
determination calculation. Petitioner 
contends that water used free of charge 
in Romania must be valued on the basis 
of utility rates in the UK. 

DOC response: Water was not valued 
in the preliminary determination 
because it was considered to be 
recycled. However, for the final 
determination a water expense was 
included in factory overhead under the 
methodology explained in the “Foreign 
Market Value” section. 

Comment #8: Petitioner argues that 
steam and indirect materials used in the 
production of urea must be included in 
the Department's calculation of urea 





production cost. It maintains that the 
Department omitted such items in its 
preliminary calculations. 

DOC response: These factors are 
individual costs included in factory 
overhead. Therefore, they are accounted 
for and valued as described in “Foreign 
Market Value” section of this notice. 

Comment #9: Petitioner contends that 
the cost of labor was significantly 
undervalued in our preliminary 
calculations because (1) only direct 
labor usage was considered and (2) the 
1981 UK labor costs obtained from 
published sources were not indexed to 
account for inflation. 

DOC response: For purposes of our 
final determination we used direct labor 
hours which were obtained at 
verification. Costs per hour were 
obtained from the “Hourly 
Compensation Costs for Production 
Workers in U.S. Dollars” (U.S. Bureau of 
Labor Statistics, February 1987) which 
reflects the data for the United Kingdom 
in 1986. The cost information is included 
in petitioner's pre-hearing brief. Direct 
labor usage was considered in the final 
determination because other indirect 
labor expenses are included in our 
calculation of the overall factory 
overhead based on the petitioner's 
excerpt from the Fertilizer Manual. 

Comment #10: Petitioner argues that 
the depreciation of Romanian plants and 
equipment should be included within the 
factory overhead rather than general 
expenses and should be based on the 
costs of plants and equipment 
purchased from market economy 
countries or on the costs incurred by 
other countries for comparable facilities. 

DOC response: Depreciation was 
considered:to be a part of factory 
overhead and was included within the 
overall amount as described in the 
“Foreign Market Value” section. 

Comment #11: Petitioner contends 
that the credit for sales of carbon 
dioxide in the preliminary calculations 
was improper since the Romanian 
producers do not sell carbon dioxide. 

DOC response: We argee. During the 
verfication no information on the 
quarterly sales of carbon dioxide was 
presented. Therefore, no.credit was 
allowed. 

Comment #12: Petitioner contends 
that the U.S. price of the sales which 
involve countertrade transactions as 
reported by Chimica and verified by the 
Department should be used as best 
information otherwise available because 
the Department does not have adequate 
information to adjust the U.S. price for 
the effects of countertrade. As the same 
time, however, petitioner contends that 
certain adjustments for credit and 
guarantee expenses incurred by 


respondent with regard to the 
countertrade transactions should be 
made by the Department. 

DOC response: It would be distortive 
and inappropriate to make some 
adjustments while disregarding other 
adjustments related to countertrade. We 
did not make any adjustments to the 
U.S. price to account for the effects of 
the countertrade method involved in the 
sale of urea to the United States, 
because we do not have adequate 
means to measure those effects. In 
addition, some adjustments advocated 
by petitioner do not appear appropriate 
because they do not seem to related 
directly to, or have an effect on, the 
sales of urea. 

Comment #13: Petitioner argues that 
the Department must value its inland 
freight calculation to account for revised 
distances from plant to port as 
determined during verification. 

DOC response: We made such 
deductions in accordance with the plant 
to port distances revised at verification. 

Comment #14: Petitioner contends 
that all port, brokerage and loading 
charges should be valued in the UK, or 
based on U.S. producers’ costs, and 
deducted from U.S. price. 

DOC response: We valued such costs 
in the UK. Refer to the section on 
“United States Price.” 

Comment #15: Petitioner argues that 
U.S. sales through a party related to 
Chimica should properly be considered 
exporter’s sales price sales, not 
purchase price transactions. Because 
Chimica has not reported U.S. selling 
expenses, the amounts reported in the 
petition may be used as the best 
information available and deducted 
from U.S. price. 

DOC response: We agree. Refer to the 
“United States Price” section of this 
notice. 


Respondent's Comments 


Comment #1: Respondents claim that 
the choice of the UK as a surrogate for 
Romania is not supported by substantial 
evidence in the record. They state that 
by using the data cited by the 
Department with respect to 
macroeconomic criteria, Romania and 
the UK cannot be regarded as being at a 
comparable stage of economic 
development, 

DOC response: We disagree. Our 
selection of the UK as a surrogate for 
Romania was based on the relative 
comparability of economic and 
demographic statistics, as well as on the 
fact that these two countries are major 
producers of natural gas. Based on the 
macroeconomic indicators we reviewed, 
we could find no meaningful disparities. 
between the two countries relative. to 


Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Notices 


comparisons made with other major 
urea-producing nations. 

Comment #2; Respondents argue that 
there were no Romanian sales of urea to 
the U.S. during the Department's 
standard six-month period of 
investigation, and that the Romanian 
respondents have actually withdrawn . 
from the market because of falling 
prices. Respondents therefore request an 
explanation as to why the Department 
has proceeded with the investigation. 

DOC response: The Department may 
alter the period of investigation in 
accordance with 19 CFR 353.38 and has 
done so in this investigation. 

Comment #3: Respondents argue that 
the values which the Department 
assigned to catalyst chemical inputs in 
its preliminary determination were 
overstated. They request that the 
Department adjust these values to 
reflect their verified rate of 
consumption. 

DOC response: We have not valued 
such inputs individually for this 
determination but have included such 
materials in the factory overhead. Refer 
to the “Foreign Market Value” section of 
this notice for a further discussion of 
factory overhead. 

Comment #4: Respondents also argue 
that the value assigned by the 
Department to formaldehyde anticaking 
agents in its preliminary.determination 
was overstated. They note that these 
agents represent less than one percent 
by volume of the finished product but . 
that the value assigned represented 
nearly two percent of the per ton 
purchase price. The claim that this ratio 
is too high and request that the value for 
these agents be adjusted downward. 

DOC comment: We have also 
included this element in factory 
overhead. Refer to the “Foreign Market 
Value” section of this notice for a 
further discussion of factory overhead. 

Comment #5: Respondents urge the 
Department to take account of variables 
affecting the “true cost” of inland rail 
freight, such as variable rates for 
distance travelled, in assigning values to 
the transportation factor for purposes of 
calculating U.S. price for the final 
determination. 

DOC response: We have taken into 
account such variables. We used the rail 
rate which reflected distances from the 
plants to the port in Romania. 


Continuation of Suspension of 
Liquidation 

In accordance with section 733(d) of 
the Act, we are directing the United 
States Customs Service to continue to 
suspend liquidation of all entries of urea 
from Romania that are entered, or 
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withdrawn from warehouse, for 
consumption, on or after January 2, 1987. 
The Customs Service shall continue to 
require a cash deposit or the posting of a 
bond for all entries or withdrawals from 
warehouse on or after the date of 
publication of this notice in the Federal 
Register, equal to the estimated 
weighted-average amount by which the 
foreign market value of the merchandise 
subject to this investigation exceeded 
the United-States price, which was 90.71 
percent. This suspension of liquidation 
will remain in effect until further notice. 


ITC Notification 


In accordance with section 735(d) of 
the Act, we will notify the ITC of our 
determination. The ITC will determine 
whether these imports are causing 
material injury, or threaten material 
injury, to.a U.S. industry within 45 days 
of the publication of this notice. 

If the ITC determines that material 
injury does not exist, this proceeding 
will be terminated and all securities 
posted as a result of the suspension of 
liquidation will be refunded or 
cancelled. If, however, the ITC 
determines that such injury does exist, 
we will isue an antidumping duty order, 
directing Customs Officers to assess an 
antidumping duty or urea from Romania 
entered, or withdrawn, for consumption 
after the suspension of liquidation, equal 
to the amount by which the foreign 
market value of the merchandise 
exceeds the USS. price. 

The determination is being published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1673d(d)). 

Paul Freedenberg, 
Assistant Secretary for Trade Administration. 
May 18, 1987. 


[FR Doc. 87-11906 Filed 5-22-87; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-461-601] 


Urea From the Union of Soviet 
Socialist Republics; Final 
Determination of Sales at Less Than 
Fair Value 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 

ACTION: Notice. 


SUMMARY: We have determined that 


urea from the Union of Soviet Socialist 
Republics (USSR) is being, or is likely to 
be, sold in the United States at less than 
fair value. We have notified the U.S. 
International Tradé Commission (ITC) 
of our determination and have directed 
the U.S. Customs Service to continue to 
suspend the liquidation of all entries of 


the subject merchandise as described in 
the “Continuation of Suspension of 
Liquidation” section of this notice. 
EFFECTIVE DATE: May 26, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Mary S. Clapp, (202) 377-1769, Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC, 20230. 
SUPPLEMENTARY INFORMATION: 


Final Determination 


We have determined that urea from 
the USSR is being sold in the United 
States at less than fair value, as 
provided in section 735 of the Tariff Act 
of 1930, as amended (the Act). The 
weighted-average margins of sales at 
less than fair value are summarized in 
the “Continuation of Suspension of 
Liquidation” section of this notice. 


Case History 


On December 23, 1986, we 
preliminarily determined that urea is 
being sold at less than fair value (52 FR 
124, January 2, 1987). A case history is 
included in the notice of preliminary 
determination. On February 12, 1987, we 
postponed the final determination until 
not later than May 18, 1987, at the 
request of the respondent (52. FR 5323, 
February 20, 1987). On April 28, 1987, we 
held a hearing to address the issues 
arising in this investigation. 


Scope of Investigation 


The merchandise covered by this 
investigation is solid urea as currently 
provided for in item 480.30 of the Tariff 
Schedules of the United States. 


Fair Value Comparisons 


To determine whether sales in the 
United States of the subject 
merchandise were made at less than fair 
value, we compared the United States 
price with the foreign market value. We 
limited our investigation to 
Sojuzpromexport (SPE) and Philipp 
Brothers, Inc. and Philipp Brothers, Ltd. 
(Phibro), which together accounted for 
all exports of this merchandise to the 
United States. We investigated all sales 
of urea for the period January 1, 1986, 
through June 30, 1986. 


United States Price 


As provided in section 772 of the Act, 
we used the purchase price of the 
subject merchandise to represent the 
United States price for sales by SPE to 
U.S: importers other than Phibro,. 
because the merchandise was sold to 
unrelated purchasers prior to its 
importation into the United States. For 
sales to Phibro, we used exporter’s sales 
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price (ESP) as the basis of United States 
price because SPE did not know the 
destination of the merchandise at the 
time of sale and Phibro resold the 
merchandise to unrelated U.S. 
purchasers after importation. 

We calculated the purchase price and 
ESP based on the f.0.b. price to 
unrelated purchasers. We made 
deductions for port handling and loading 
charges. For ESP sales we deducted 
credit and other expenses incurred in 
selling the merchandise in the U.S. 

In accordance with the policy set forth 
in our final determination in the 
investigation of Carbon Steel Wire Rod 
from Poland (49 FR 29434, July 20, 1984), 
we based the port handling deductions 
upon costs in a non-state-controlled- 
economy country, the United Kingdom 
(UK), for the reasons stated in the 
“Foreign Market Value” section. 


Foreign Market Value 


Petitioner alleged that the USSR is a 
state-controlled-economy country and 
that sales of the subject merchandise in 
that country do not permit a 
determination of foreign market value 
(FMV) under section 773(a) of the Act. 
Our analysis of issues relating to the 
USSR’s characterization as a state- 
controlled-economy country and our 
selection of a surrogate country are 
discussed in the notice of preliminary 
determination. As a result, we 
determined that section 773(c) of the Act 
applies to this investigation. 

As noted in the preliminary 
determinaton, we sent a questionnaire 
to, and received a response from, a 
major producer of urea in the UK, 
Imperial Chemical Industries PLC (ICI). 
We attempted to supplement the 
information in this response while 
visiting ICI’s facility in the UK. Our 
analysis indicated that additional 
information was needed from ICI. We 
attempted to obtain the additional data 
in order to verify all of ICI’s necessary 
information prior to the final 
determination. However, we were 
unsuccessful in obtaining these data for 
the record in this investigation. Lacking 
this information at this time, we find it 
inappropriate to use the ICI data for this 
determination. 

Therefore, we calculated the 
constructed value based on the factors 
of production of the Soviet producers. At 
verification, certain factors could not be 
sufficiently quantified or valued. For 
these factors, we used information 
provided by petitioner or otherwise 
available to the Department. 

Urea is produced in thirty-six plant 
complexes throughout the Soviet Union - 
as reported by the Tennessee Valley 





19558 


Authority's World Fertilizer Capacity 
report. The Department selected six 
locations as its sample base for its 
determination. Two of the six plant 
complexes were chosen by the 
Department for verification. During the 
verification it became apparent that the 
information for all six plant complexes 
in the questionnaire response were 
budgeted factors. Since these budgeted 
factors could be higher or lower than the 
actual factors, the Department is using 
the weighted-average actual factors of 
the two plants which were verified for 
the purpose of this final determination. 
Certain factors could not be quantified 
and other factors could not be 
appropriately valued from the United 
Kingdom. In these cases, the Department 
used the most reliable objective 
information contained in the record of 
the investigation. For certain data the 
Department relied upon supplemental 
reports provided by the petitioner. 
These included the Fertilizer Manual, 
which was published prior to the 
Department'’s investigation by the 
International Fertilizer Development 
Center of the United Nations’ 
International Development 
Organization, Energy Prices and Taxes 
(Fourth Quarter 1985, International 
Energy Agency, for West Germany) and 
the Hourly Compensation Costs for 
Production Workers in Chemicals and 
Allied Products Manufacturing (U.S. 
Department of Labor, Bureau of Labor 
Statistics, Office of Productivity and 
Technology, August 1985). 

To value natural gas, we used a tariff 
set by Gasunie N.V., the Gas Board in 
the Netherlands. The category F of the 
tariff, the so-called “F” price, is 
established for large industrial users 
applicable throughout the European 
Communities (EC). All major fertilizer 
producers in the EC, qualify for the F 
price because of their high gas usage. 
While the F price was established as the 
result of an EC complaint brought by 
German, French, and Belgian fertilizer 
producers, and directly links prices 
available to fertilizer producers in those 
countries to the Dutch tariff, evidence in 
the record indicates that gas prices to 
large industrial users in the UK, such as 
ICI, reported to be the largest gas user in 
the UK, was linked to the F price during 
the perod of investigation. 

The F price is a maximum price 
established for each quarterly period. 
Since the F price declined during the 
period of investigation, we calculated 
the difference in F price in two 
succeeding quarters and allocated that 
difference over the intervening months, 
in order to derive monthly gas prices 
which we then weight averaged. We 


used.this monthly weighted-average F 
price in order to most closely 
approximate the price actually paid for 
gas in market economy countries during 
the time period when production of the 
urea subject to our investigation would 
have occurred. Therefore, we believe 
that the F price represents the most 
accurate, verifiable gas price for the 
fertilizer sector in the UK. 

The UK labor rates.were obtained 
from public sources. Although some of 
the individual items included as factory 
overhead were verified, others could not 
be sufficiently quantified or valued. 
Therefore, for factory overhead the 
Department developed a ratio of the 
factory overhead costs to the gas costs 
as provided in the petition. The 
individual components of the factory 
overhead costs were ona 
utilization of-plant capacity which was 
less than the utilization of capacity 
determined to exist in the USSR. The 
Department thus made appropriate 
adjustments to account for the higher 
capacity utilization rate in the USSR. 

Because of the unavailability of 
industry data in the UK, we used the 
statutory minimum of 10 percent of the 
sum of material and production cost for 
general expenses and the statutory 
minimum of eight percent for profit. 

We made currency conversions in 
accordance with 19 CFR 353.56{a}(1) 
using certified e rates as 
furnished by the Federal Reserve Bank 
of New York. For ESP comparisons, we 


~ used the official exchange rate on the 


date of sale since the use of that 
exchange rate is consistent with section 
615 of the Trade and Tariff Act of 1984 
(1984 Act). We followed section 615 of 
the 1984 Act rather than § 353.56(a)(2) of 
our regulations because the law 
supersedes that section of the 


regulations. 
Negative Determination of Critical 
Circumstances 


The petitioner alleges that “critical 
circumstances” exist within the meaning 
of section 735(a)(3) of the Act with 
respect to imports of urea from the 
USSR. In determining whether critical 
circumstances exist, we must examine 
whether: 

(A)(i) There is a history of dumping in 
the United States or elsewhere of the 
class or kind of merchandise which is 
the subject of investigation at less than 
fair value; or 

(ii) The person by whom, or for whose 
account, the merchandise was imported 
knew or should have known that the 
exporter was selling the merchandise 
which is the subject of the investigation 
at less than fair value; and 
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(B) There have been massive imports 
of the merchandise which is the subject 
of the investigation over a relatively 


To determine whether imports have 
been massive over a relatively short 
period, we analyzed recent Department 
of Commerce IM 146 trade statistics on 
imports of this merchandise for equal 
periods immediately preceding and 
following the filing of the petition, from 
March through December 1986. While 
there was an increase in imports over 
previous years during 1986, and the 
average monthly imports in the period 
immediately following the filing of the 
petition were higher than those in the 
period immediately proceeding the 
filing, the post filing increase can be 
attributed to seasonal trends in imports 
of urea. Based on this analysis, we find 
that imports of the subject merchandise 
have not been massive over a short 
period. 

Since we do not find that there have 
been massive imports, we do not need to 
consider whether there is a history of 
dumping or whether importers of this 
product knew or should have known 
that it was being sold at less than fair 
value. 

Therefore, we determine that critical 
circumstances do not exist with respect 
to imports of urea from the USSR. 


Verification 


In accordance with section 776(a) of 
the Act, we verified the data used in 
making this determination by using 
standard verification procedures, 
including on-site examination of records 
and selection of original source 
documentaton containing relevant 
information. 


Comments Section 
Petitioner’s Comments 


Comment # 1: Petitioner argues that 
the Department has correctly chosen the 
UK as a surrogate country and must 
proceed to use data from the UK in 
determining foreign market value for 
purposes of this determination. 

DOC response: We agree. To the 
extent possible, the Department used 
the most reliable and specific 
information available for the UK, the 
surrogate country selected, according to 
our methodology. 

Comment # 2: Peitioner argues that if 
the Department has verified information 
from the surrogate respondent, ICI, . 
foreign market value should be based on 
that data. To the extent that ICI has 
allowed the Department to ascertain the 
reliability of the aggregate data 
furnished, petitioner further argues that 
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we should consider the data without 
having supporting documents put on the 
record in the investigation. Finally, 
petitioner contends that, if the 
Department has reliable verified 
information on ICI’s production costs, 
we must use that data as the basis of 
constructed value without resorting to 
the Soviet production factors. 

DOC response: If the Department 
could have obtained complete and 
verifiable information from ICI, we 
would have based foreign market value 
on that data. In this case, however, we 
determined that we could not construct 
a foreign market value solely on the 
basis of the aggregate data furnished by 
ICI. As petitioner has pointed out, the 
cost of natural gas accounts for a 
significant porton of the total cost of 
producing urea. The Department was 
unable to abtain from ICI the price it 
pays for this critical input. This 
unknown value, together with the other 
specific information which either could 
not be satisfactorily verified or obtained 
from ICI, represents a substantial 
proportion of the constructed value and 
would have rendered that value 
unreliable and meaningless. 

Since we concluded that foreign 
market value could not reasonably be 
constructed based solely on ICI data, 
the Department resorted to the 
alternative method of constructed value 
calculation based on factors of 
production in the country of exportation 
as valued in the UK. 

Comment # 3: Petitioner argues that in 
the absence of verified data from a 
surrogate producer in a country at a 
comparable level of economic 
development, the Department must 
determine foreign market value by using 
factors of production valued in the UK 
from reliable public data rather than 
rely on an average import price as 
suggested by respondents. Petitioner 
contends that the volume of urea 
exported from the USSR, the German 
Democratic Republic (GDR) and 
Romania has depressed prices from all 
sources. Petitioner states that since urea 
is a fungible commodity, prices from all 
sources move together. 

DOC response: We agree that it would 
not be appropriate to base foreign 
market value on import prices. We 
reached this conclusion based on a 
variety of factors suggesting that the 
pricing of urea internationally was 
influenced by imports from the countries 
undef‘ifivestigation. 

Urea is a fungible commodity traded 
throughout the world. As a result, the 
level of market share of a specific group 
of importers tends to affect sales 
elsewhere. 


Non-market-economy producers, and 
in particular those subject to our 
investigations, have become major 
participants in world urea trade. There 
is evidence that these producers’ ability 
to separate pricing/supply decisions 
from market demand conditions has 
significantly contributed to the 
distortion of urea prices worldwide. As 
a result, we concluded that determining 
foreign market value on the basis of 
prices in any market would be 
inappropriate. 

Moreover, even if we had attempted 
to use U.S. import prices, we would have 
had difficulty isolating a sufficiently 
large basket of prices during the period 
of investigation to provide a reliable 
basis for comparison. Besides 
eliminating the three countries under 
investigation, we also would have had 
to disregard nearly all of the remaining 
foreign suppliers on the grounds of 
minimal imports, that they were subject 
to foreign antidumping investigations, or 
that their governments were known to 
provide export subsidies. In addition, it 
would have been impossible to identify 
sales of solid urea within the basket of 
urea imports reported in the statistics in 
order to make the appropriate 
adjustments. 

Comment #4: Petitioner argues that 
the Department should not assume that 
the 10 percent statutory minimum for 
general, selling and administrative 
(GS&A) expenses is appropriate, but 
should quantify each individual cost 
item and value each appropriately. For 
example, petitioner claims that rents, 
taxes and insurance, since they are 
incurred by companies in non-state- 
controlled economy countries, should be 
included and valued. Additionally, it 
contends that the costs of selling 
expenses incurred by the Soviet trading 
company, such as selling salaries, 
brochures and catalogues, should be 
valued at UK prices. Further, petitioner 
contends that interest expense should 
be calculated on the basis of interest 
rates in the UK applied to the total value 
of the Soviet facilities which were 
allegedly supplied and financed by 
western companies through a mix of 
foreign debt and/or counter-trade buy- 
back arrangements. 

DOC response: We agree that no 
assumptions should be made with 
regard to the extent of GS&A involved in 
the production and distribution of urea. 
Section 353.8(c) of our regulations [19 
CFR 353.8(c)] directs us to add “an 
amount of general expenses and profit 
as required by section 773(e)(1)(B) of the 
Act” to the values obtained on the. basis 
of the Soviet factors of production and 
valued in an appropriate surrogate 
country. Section 773(e)(1)(B) in turn 
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requires us to. determine GS&A 
expenses in the amount “equal to that 
usually reflected in sales of 
merchandise . . . in the country of 
exportation” 19 U.S.C. 1677b{e)(1)(B). 
The country of exportation in this case 
is determined to the state-controlled to 
an extent that the normal costs, 
expenses, and profits (including GS&A 
expenses for purposes of constructed 
value calculations) cannot be 
determined in that country. At the same 
time, our regualtions do not include 
GS&A expenses in the category of 
“specific objective components or 
factors” to be obtained from the state- 
controlled economy country under 
investigation and valued in a surrogate 
country. Therefore, we must determine 
the amount of GS&A expenses as they 
are reflected in sales of merchandise of 
the same class or kind in the surrogate 
country without reference to specific 
factors or components of the GS&A 
expenses in the Soviet Union. The 
method of financing of the Soviet 
facilities involved in production of the 
subject merchandise, therefore, cannot 
be relied upon for purpose of our 
calculations, and the amount of usual 
GS&A expenses involved in production 
and distribution of urea must be 
determined on the basis of normal costs 
and expenses in the UK. We do not have 
any indication that general expenses 
involved in production and distribution 
of urea in the UK are above the 
statutory minimum of 10 percent. 
Therefore, we applied this statutory 
minimum in our calculations according 
to section 773(e)(1)(B) of the Act. 

Comment #5: Petitioner states that the 
Department should adjust its calculation 
of the cost-of natural gas by using 
published data for the first two quarters 
of 1986 which represent the price to 
industrial users in the UK during the 
period of investigation. 

DOC response: For our determination 
of foreign market value, we used 
updated gas prices. In fact, we used gas 
prices for the first three quarters of 1986 
to allows for the production of urea sold 
during the period of investigation which 
was produced and exported during these 
three quarters. 

Comment #6: Petitioner argues that 
water usage was not accounted for in 
the Department's preliminary 
determination calculation. Petitioner 
contends that water used free of charge 
in the USSR must be valued on the basis 
of utility rates in the UK. 

DOC response: Water was not valued 
in the preliminary determination 
because it was considered to be 
recycled. However, for the final 
determination water was included in 
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factory overhead under the methodology 
explained in “Foreign Market Value”. 

Comment #7: Petitioner argues that 
chemicals, catalysts, steam and indirect 
materials used in the production of urea 
must be valued in the UK. 

DOC response: We included these 
factors as part of the overall factory 
overhead as described in the “Foreign 
Market Value” section of this notice. 

Comment #8: Petitioner contends that 
the cost of labor was significantly 
undervalued in our preliminary 
calculations because (1) only direct 
labor usage was considered and (2) the 
1981 UK labor costs obtained from 
published sources were not indexed to 
account for inflation. 

DOC response: For purposes of our 
final determination, we used direct labor 
hours which were obtained at 
vertification. Valuation costs per hour 
were obtained from the “Hourly 
Compensation Costs for Production 
Workers in U.S. Dollars,” (U.S. Bureau 
of Labor Statistics, February, 1987), 
which reflect the data for the United 
Kingdom in 1986. The cost information is 
included in petitioner's per-hearing 
brief. Only direct labor usage was 
considered to be labor factor, since 
indirect labor, e.g. engineer's labor, is 
included in other cost components of 
factory overhead. See the “Foreign 
Market Value” section of this notice. 

Comment #9: Petitioner argues that 
the depreciation of Soviet plants and 
equipment should be included in factory 
overhead rather than general expenses 
and should be based on the costs of 
plants and equipment purchased from 
market-economy countries or on the 
costs incurred by other countries to 
acquire comparable facilities. 

DOC response: Depreciation has been 
considered to be part of factory 
overhead and is included in this overall 
amount as described in the “Foreign 
Market Value.” 

Comment #10: Petitioner contends 
that the credit for sales of carbon 
dioxide in the preliminary calculations 
was improper since the Soviet producers 
do not sell carbon dioxide but release it 
into the atmosphere. 

DOC response: We agree. During the 
verification no information on sales of 
carbon dioxide was presented. 
Therefore, we did not offset costs with 
credit for such sales. 

Comment #11: Petitioner contends 
that Phibro’s sales of Soviet urea in the 
United States were made at less than 
Phibro’s costs of acquisition, 
transportation and marketing. Petitioner 
argues, therefore, that the Department 
should apply its middleman dumping 
methodology and base the U.S. price on 
sales from Phibro to the first unrelated 


U.S. customers, regardless of whether 
the Soviet producer knew that its sales 
to Phibro were destined for the United 
States. Petitioner also argues that 
Phibro’s allegation that its sales of 
Soviet urea to third countries should be 
used for purposes of FMV calculations is 
contrary to section 773(c) of the Act [19 
U.S.C. 1677b{c)], which requires the 
FMV of the merchandise from a state- 
controlled-economy to be ascertained 
by reference to an appropriate surrogate 
country methodology. 

DOC response: We determine that the 
Soviet producers do not know at the 
time of sale to Phibro that the urea will 
be destined for the U.S. market. We 
reach this conclusion on the following 
bases: (1) The contract between the 
Soviet producers and Phibro indicates 
several possible destinations of the 
merchandise, only one of which is the 
United States; (2) Phibro does in fact sell 
urea to locations other than the United 
States. Therefore, we determine that the 
appropriate U.S. sale price is the price 
from Phibro to the United States, not the 
price at which the Soviets sell the 
merchandise to Phibro. Because we 
determine that the appropriate U.S. sale 
is the sale by Phibro to unrelated 
purchases, it is unnecessary to address 
petitioner's allegation that Phibro is 
selling urea below its cost of acquisition. 

We agree that section 773(c) requires 
that the FMV of merchandise from a 
state-controlled economy country 
should be ascertained by reference to an 
appropriate surrogate country 
methodology. Therefore, since urea sold 
by Phibro was exported directly from 
the Soviet Union, we determine that 
Phibro’s foreign market value is the 
foreign market value determined by 
reference to our factors methodology, as 
described above. We also note that it 
would be inappropriate to use Phibro’s 
third-country sales or its acquisition 
costs to determine foreign market value 
in this case given our determination that 
world-market prices of urea are 
depressed. 

Comment #12: Petitioner argues that 
interest expenses for the period between 
SPE’s payment to the suppliers and 
payment by the U.S. purchaser must be 
calculated on the basis of interest rates 
in the UK and that such interest 
expenses must be accounted for in our 
calculation of margins for the final 
determination. 

DOC response: We disagree. In this 
investigation the Department has valued 
factors of production in a comparable 
surrogate country using the best 
information available. The specificity of 
the data obtained for valuing the factors 
is not sufficient for us to identify the 
directly related selling expense 


Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Notices 


adjustments which would have to be 
made to foreign market value for both 
U.S. price and constructed value. Absent 
specific information that the respondent 
incurs extraordinary directly related 
selling expenses for its U.S. sales, the 
Department assumed, as best 
information available, that ordinary and 
similar selling expenses occur in both 
markets and, as such, they offset one 
another. 

Comment #13: Petitioner argues that 
the Department erred in finding that 
critical circumstances do not exist for 
purposes of the preliminary 
determination. Petitioner claims that the 
decision concerning massive imports 
was based on an analysis of value 
instead of volume of imports. Petitioner 
also contends that our analysis should 
have included October imports to reflect 
the lag time in reporting imports. 
Petitioner also claims that there is a 
history of dumping of urea from the 
USSR. 

DOC response: For this determination 
we analyzed the volume of imports. For 
a further discussion of critical 
circumstances, refer to the “Negative 
Determination of Critical 
Circumstances” section of this notice. 


Respondents’ Comments 


Comment #1: Respondents claim that, 
in choosing the appropriate surrogate 
country, the Department should be 
cautious in applying numerical criteria 
such as GNP without considering its 
acceptability in comparison to other 
factors. For instance, respondents state 
that while the USSR has a relatively 
high GNP, other characteristics make 
the USSR more similar to lesser 
developed countries. Respondents state 
that macroeconomic considerations such 
as self-sufficiency of natural gas needs 
should be given primary consideration. 
Respondents argue that, based on 
natural gas supplies and income 
comparability, appropriate surrogates 
are Saudi Arabia, Qatar, Kuwait, 
Trinidad and Tobago, Venezuela, 
Mexico, Malaysia, Indonesia, the United 
Arab Emirates and Egypt. Respondents 
claim that the melding of raw material 
supplies and income comparability is 
especially proper in a situation such as 
this involving a capital intensive 
industry. Respondents also rely on the 
size of the agricultural sectors of these 
nations which create a home market 
demand for urea. 

DOC response: Our selection of the 
UK as a surrogate for the USSR was 
based on economic and demographic 
statistics as well as the fact that both of 
these countries are major producers of 
natural gas. We believe that our 
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dismissal of macroeconomic 
comparability criteria would have 
conflicted with our regulatory guidelines 
and resulted in an inappropriate 
selection. 

Comment #2: Respondents argue that 
the Department has a strong preference 
for using prices rather than costs as the 
basis for determining foreign market 
value. Since the prices of ICI, the sole 
urea producer in the UK, are 
significantly distorted by a number of 
factors, respondents argue that the 
average U.S. import price of urea from 
other surrogate countries is the 
appropriate basis for foreign market 
value. Respondents claim that U.S. 
import prices are the most current 
verifiable data available and their use is 
supported by the preference for prices. 

DOC response: We disagree. See our 
response to petitioner's comment #3. 

Comment #3: Respondent Phibro 
argues that as an independent exporter 
of Soviet urea it should have a separate 
antidumping margin calculated on the 
basis of its sales in the United States 
and third countries. In particular, Phibro 
contends that its sales of Soviet urea to 
third countries should be used for 
purposes of foreign market value 
calculations because Phibro is a market- 
oriented entity not subject to Soviet 
state controls. Furthermore, Phibro 
claims that the U.S. price should be 
based on its sales to first unrelated 
purchasers in the United States, instead 
of the sales by the Soviet agencies to 
Phibro, because the Soviet suppliers had 
no knowledge at the time of sale 
whether urea was destined for the 
United States. 

DOC response: We agree that Phibro 
should have a separate antidumping 
margin calculated on the basis of its 
sales in the U.S. and the appropriate 
foreign market value. However, we 
disagree that Phibro’s sales to third 
countries should be used for purposes of 
foreign market value calculations. See 
our response to Petitioner’s comment 
#11. 

Comment #4: Phibro argues that the 
publicly available data used by the 
Department in its preliminary 
determination to value gas, labor and 
electricity factors were overstated. 
Phibro claims that ICI, as the largest 
natural gas purchaser in the UK, pays a 
substantially lower price than the price 
to industrial users which formed the 
basis for valuing gas in the preliminary 
determination calculations. Phibro 
claims the labor rate used in our 
calculations for the preliminary 
determination includes training, 
clothing, insurance, social welfare costs 
and other items which are part of 


general expenses. Phibro claims that the 
electricity rate used is not applicable to 
chemical producers. It argues that, if the 
Department bases foreign market value 
for the final detemination upon factors 
of production, the cost used should be 
actual costs, in the UK, not broadly 
based, unreliable statistics. 

DOC response: For this determination 
we adjusted the methodology used in 
the preliminary determination with 
respect to the valuation of these factors. 
For a discussion of the gas costs, refer to 
the “Foreign Market Value” section. 
Concerning labor rates, refer to the 
“DOC Response” to petitioner’s 
comment #10. The value of electricity 
was included in factory overhead, as 
discussed in the “Foreign Market Value” 
section of this notice. 

Comment #5: Phibro argues that, 
when calculating financing costs for 
urea plants in the USSR, the Department 
should take into account time for 
construction of the plants and should 
assume that variable rate financing 
would have been used for such projects. 


DOC response: The Department 
included the financing costs in the 10 
percent statutory minimum for general 
expenses. See our response to 
petitioner's Comment#6. 

Comment #6: Phibro argues that an 
inland freight component for shipment to 
the port in the USSR should not be 
deducted from the United States price 
since all the urea which was exported to 
the United States was produced in the 
urea plant located at the port. 

DOC response: As we have 
determined that the U.S shipments were 
produced at the port plant, we have not 
deducted any charges for inland freight 
or loading to rail cars from the U.S. 
price. 


Continuation of Suspension of 
Liquidation 


We are directing the U.S. Customs 
Service to continue to suspend 
liquidation, in accordance with section 
733(d) of the Act, of all entries of urea 
from the USSR that are entered, or 
withdrawn from warehouse, for 
consumption, on or after January 2, 1987. 
The Customs Service shall continue to 
require a cash deposit or the posting of a 
bond for entries for consumption made 
on or after the date of publication of this 
notice in the Federal Register equal to 
the estimated weighted-average amount 
by which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price. This suspension of liquidation will 
remain in effect until further notice. The 
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weighted average margin is shown 
below. 


ITC Notification 


In accordance with section 735(d) of 
the Act, we will notify the ITC of our 
determination. The ITC will determine 
whether these imports are causing 
material injury, or threaten material 
injury, to a U.S. industry within 45 days 
of the publication of this notice. 

If the ITC determines that material 
injury does not exist, this proceeding 
will be terminated and all securities 
posted as a result of the suspension of 
liquidation will be refunded or 
cancelled. If, however, the ITC 
determines that such injury does exist, 
we will issue an antidumping duty 
order, directing Customs Officers to 
assess an antidumping duty on urea 
from the USSR entered, or withdrawn 
from warehouse, for consumption, after 
the suspension of liquidation equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
USS. price. 

This determination is being published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1673d(d)). 

Paul Freedenberg, 

Assistant Secretary for Trade Administration. 
May 18, 1987. 

[FR Doc. 87-11907 Filed 5-22-87; 8:45 am] 
BILLING CODE 3510-DS-M 


National Oceanic and Atmospheric 
Administration 


Application for Marine Mammais 
Permit; USN—Naval Facilities 
Engineering Command (P8D) 


Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361 
through 1407), the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR Part 216), the 
Endangered Species Act of 1973 (16 
U.S.C. 1531 through 1544), and the 
National Marine Fisheries Service 
regulations governing endangered fish 
and wildlife permits (50 CFR Parts 217 
through 222). 
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1. Applicant: Natural Resources 
Management Branch, Western 
Division, Naval Facilities Engineering 
Command (NFEC), P.O. Box.727, San 
Bruno, California 94066 

2. Type of Permit: Scientific Reséarch/ 
Scientific Purposes : 

3. Name and Number of Marine 
Mammals: Gray whale (Eschrichtius 
robustus), 1,000 

4. Type of Take: Intentional and 
unintentional harassment to 
determine the effects of Landing Craft 
Cushion on gray whales and ways to 
mitigate those effects. 

5. Location of Activity: Waters off San 
Diego County, California 

6. Period of Activity: 3 Years 


Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application.to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors, 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, Washington, 
DC 20235, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Office of Protected Resources and 
Habitat Programs, National Marine 
Fisheries Service, 1825 Connecticut 
Avenue, NW., Room 805, Washington, 
DC; and 

Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island, California 
90731-7415. 


Dated: May 20, 1987. 
Nancy Foster, 
Director, Office of Protected Resources and 
Habitat Programs, National Marine Fisheries 
Service. 
{FR Doc. 87-11888 Filed 5-22-87; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
| IMPLEMENTATION OF TEXTILE 
' AGREEMENTS 


Establishing an import Limit for 
Certain Cotton and Man-Made Fiber 
Textile Producis Produced or 
Manufactured in Burma 


May 20, 1987. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on May 27, 1987. 
For further information contact Kimbang 
Pham, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 377- 
4212. For information on the quota 
status of this limit, please refer to the 
Quota Status Reports which are posted 
on the bulletin boards of each Customs 
port. For information on embargoes and 
quota re-openings, please call (202) 377- 
3715, For information on categories on 
which consultations have been 
requested call (202) 277-3740. 


Background 


A CITA directive published in the 
Federal Register on February 27, 1987 
(52 FR 6061) announced that, on January 
30, 1987, the United States, in 
accordance with section 204 of the 
Agricultural Adjustment Act of 1956, 
had requested the Government of Burma 
to enter into consultations concerning 
exports to the United States of men's 
and boys’ woven cotton and man-made 
fiber shirts in Category 340/640. 

The United States has decided, 
inasmuch as no solution has been 
reached in consultations with the 
Government of Burma on a mutually 
satisfactory limit for this category, to 
control imports of cotton and man-made 
fiber textile products in Category 340/ 
640, produced or manufactured in Burma 
and exported during the twelve-month 
period which began on January 30, 1987 
and extends through January 29, 1988, at 
a level of 93,876 dozen. 

Accordingly, in the letter published 
below, the Chairman of the Committee 
for the Implementation of Textile 
Agreements directs the Commissioner of 
Customs to prohibit entry-into the 
United States for consumption, or 
withdrawal from warehouse for 
consumption, of textile products in 
Category 340/640.during the twelve- 
month period which began.on-January 
30, 1987 and extends through January 29, 
1988, in excess of the designated level or 
restraint. 
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The United States remains committed 
to finding a solution concerning this 
category. Should such a solution be 
reached in consultations with the 
Government of Burma, further notice 
will be published in the Federal 
Register. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), July 14, 1986 (51 FR 25386), 
July 29, 1986 (51 FR 27068) and in 
Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1987). 

Ronald L. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


May 20, 1987. 
Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229. : 
Dear Mr. Commissioner: Under the terms of 
section. 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as further extended on July 31, 1986; and 
in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, as 
amended, you are directed to prohibit, 
effective on May 27, 1987, entry into the 
United States for consumption and 
withdrawal from warehouse for consumption 
of cotton and man-made fiber textile products 
in Category 340/640, produced or 
manufactured in Burma and exported during 
the twelve-month period which began on 
January 30, 1987 and extends through January 
29, 1988, in excess of 93,876 dozen’. 


Textile products in Category 340/640 which 
have been exported to the United States prior 
to January 30, 1987 shall not be subject to this 
directive. 

Textile products in Category 340/640 which 
have been released from the custody of the 
U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the 
effective date of this directive shall not be 
denied entry under this directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register cn December 13, 1982 (47 
FR 55709), as amended on April 7, 1983 (48 FR 
15175), May 3, 1983 (48 FR 19924), December 
14, 1983, (48 FR 55607), December 30, 1983 (48 
FR 57584), April 4, 1984 (49 FR 13397), June 28, 
1984 (49 FR 26622), July 16, 1984 (49 FR 28754), 


' The limit has not been adjusted to account for 
any imports exported after January 29, 1987. 
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November 9, 1984 (49 FR 44782), July.14, 1986 
(51 FR 25386), July 29, 1986 (51 FR 27068) and 
in Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1987). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. ar 

Sincerely, 
Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 87-11901 Filed 5-22-87; 8:45 am] 


BILLING CODE 3610-DR-M 


Establishment of an import Limit for | 
Certain Cotton Textile Products From 
the Republic of El Salvador 


May 20, 1987. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on May 27, 1987. 
For further information contact William 
Dawson, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 377- 
4212. For information on the quota 
status of this limit, please refer to the 
Quota Status Reports which are posted 
on the bulletin boards of each Customs 
port. For information on embargoes and 
quota re-openings, please call (202) 377- 
3715. 


Background 


During recent consultations between 
the Governments of the United States 
and the Republic of El Salvador, 
agreement was reached to establish 
designated consultation levels for 
certain cotton textile products in 
Category 300/301 (carded and combed 
cotton yarn), produced or manufactured 
in El Salvador and exported during the 
period January 1, 1987 through 
December 31, 1989. 

In the letter published below the 
Chairman of the Committee for the 
Implementation of Textile Agreements _ 


control imports of cotton textiles and 
textile products in Category 300/301, 

. produced or manufactured in El 
Salvador and exported during the 
twelve-month period which began on 
January 1, 1987 and extends through’ 


December 31, 1987, at the designated 
level. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), July 14, 1986 (51 FR 25386), 
July 29, 1986 (51 FR 27068) and in 
Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1987). 

This letter and the actions taken 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 

Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

May 20, 1987. 

Commissioner of Customs, 

Department of the Treasury Washington, DC 
20229. 

Dear Mr. Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva.on December 20, 
1973, as further extended on July 31, 1986; 
pursuant to the Bilateral Cotton Textile 
Agreement of April 30, 1987 between the 
Governments of the United States and the 
Republic of El Salvador; and in accordance 
with the provisions of Executive Order 11651 
of March 3, 1972, as amended, you are 
directed to prohibit, effective on May 27, 
1987, entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of cotton textile 
products in Category 300/301 (carded and 
combed cotton yarn), produced or 
manufactured in the Republic of E] Salvador 
and exported during the twelve-month period 
which began on January 1, 1987 and extends 
through December 31, 1987, in excess of 
8,500,000 pounds.* 

Textile products in Category 300/301 which 
have been exported to the United States prior 
to January 1, 1987 shall not be subject to this 
directive. 

Textile products in Category 300/301 which 
have been released from the custody of the 
U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the 
effective date of this directive shall not be 


directs the Commissioner of Customs.to “_. Sealed eng ities Din tectee. 


A description of the textile categories in ~ 


"terms of T.S.U.S.A. numbers was published in 


the Federal Register on December:13, 1982 (47. 
FR‘55769), ag amended on April 7, 1983 (48 FR 


1 The limit has not been adjusted to account for 
any imports exported after December 31, 1986, 
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15175), May 3, 1983 (48 FR 19924), December 
14, 1983 (48 FR 55607), December 30, 1983 (48 
FR 57584), April 4, 1984 (49 FR 13397), June 28, 
1984 (49 FR 26622), July 16, 1984 (49 FR 28754), 
November 9, 1984 (49 FR 44782), July 14, 1986 
(51 FR 25386), July 29, 1986 (51 FR 27068) and 
in Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1987). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Testiles Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. 

Sincerely, 
Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 87-11902 Filed 5-22-87; 8:45 am] ~ 


BILLING CODE 3510-DR-M 


Amendment to the Export Visa 
Requirement for Certain Cotton, Wool 
and Man-Made Fiber Textile Products 
From the Republic of Korea 


May 20, 1987. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, and the Bilateral Textile 
Agreement of December 1, 1982, as 
amended, between the Governments of 
the United States and the Republic of 
Korea, has issued the directive 
published below to the Commission of 
Customs to be effective on May 27, 1987. 
For further information contact Eve 
Anderson, International Trade 
Specialist (202) 377-4212. 


Background 


CITA directives dated May 19, 1972, 
as amended, and November 4, 1982, as 
amended, (37.FR 10605 and 47 FR 50940), 
established export visa and exempt 
certification requirements for certain 
cotton, wool and man-made fiber, silk 
blend and other vegetable fiber textiles 
and textile products from Korea. The 
Governments of the United States and 
the Republic of Korea have reached 
agreement to further amend the visa and 
exempt certification requirements to 
include amended language regarding 
information required on the visa and 
exempt certification stamp as described 
in the letter published below to the 
Commissioner. of Customs... 

The two governments also agreed to 
further amend the visa and exempt 
certification system to include part and 
merged categories for certain cotton, 
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wool, man-made fiber, silk blend and 
other vegetable fiber textiles and textile 
products, produced or manufactured in 
Korea. 

A complete list of merged and part- 
categories and a list of exempt products 
are published as enclosures to the letter 
to the Commissioner of Customs. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April’7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 {49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), July 14, 1986 (51 FR 25386), 
July 29, 1986 (51 FR 27068) and in 
Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1987). 

Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 
May 20, 1987 


Commissioner of Customs, Department of the 
Treasury, Washington, DC 20229. 

Dear Mr. Commissioner: This directive 
further amends, but does not cancel, the 
directives of May 19, 1972, as amended, and 
November 4, 1982, as amended, which 
established an export visa and exempt 
requirements for certain cotton, wool, man- 
made fiber, silk blend and other vegetable 
fiber textiles and textile products, produced 
or manufactured in the Republic of Korea. 

Effective on May 27, 1987, the directives of 
May 19, 1972 and November 4, 1982 are 
further amended to include the following 
revised language: 

“A shipment shall be visaed or certified by 
the placing of original stamped markings (the 
visa or certification) in blue ink on the front 
of the invoice (Special Customs Invoice Form 
5515, successor document of commercial 
invoice when such form is used). Each visa 
and certification will include its number and 
date and the signature of the issuing official. 
The visa number shall be nine digits and 
letters, beginning with the numeric digit for 
the last digit of the date of export, the two 
character alpha county code specified by the 
International Organization for 
Standardization (ISO), and a six digit 
numeric serial number identifying the 
shipment; e.g., 7 KR123456). Each visa will 
also indicate the correct category of cotton, 
wool, man-made fiber, silk blend and other 
vegetable fiber textiles and textile products 
involved; the appropriate quantity and unit or 
units; and the authorized signature of the 
official using the visa. 

“Annex B lists all the exempt products 
which will require a ‘Non-Quota, Exempt 
Certification.’ Annex A lists all the part- 


category and merged category visas required ° 
for entry. Products covered by merged 
category quotas must be accompanied by 
either a merged category visa or the correct 
category visa corresponding to the actual 
shipment (e.g., quota category 338/339 may 
be visaed as ‘Category 338/339’ or if the 
shipment consists solely of Category 338 
merchandise, the'’shipment may be visaed as 
‘Category 338’ but not as ‘Category 339.")" 

The directives of May 19, 1972 and 
November 4, 1982 are further amended to 
include part and merged categories as listed 
in Annex A, as well as a list of exempt 
products in Annex B for goods exported on or 
after January 1, 1987. 

Categories 640-DO, 640-DY, 640-O0 and 
640-OY are subject to this directive for goods 
exported on or after March 31, 1987. Goods 
exported prior to March 31, 1987 shall be 
subject to the January 28, 1987 directive 
which required visas for Categories 640-D, 
640-DY, 640-O and 640-OY. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13, 1982 (47 
FR 55709), as amended on April 7, 1983 (48 FR 
15175), May 3, 1983 (48 FR 19924), December 
14, 1983, (48 FR 55607), December 30, 1983 (48 
FR 57584), April 4, 1984 (49 FR 13397), June 28, 
1984 (49 FR 26622), July 16, 1984 (49 FR 28754), 
November 9, 1984 (49 FR 44782), July 14, 1986 
(51 FR 25386 and July 29, 1986 (51 FR 27068) 
and in Statistical Headnote 5, Schedule 3 of 
the Tariff Schedules of the United States 
Annotated (1987). 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. 

Sincerely, 


Ronald I. Levin, 


Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


ANNEX A—PART CATEGORIES 
TSUSA No. 


702.0600 and 
702.1200. 

All TSUSAs except 
702.0600 and 
702.1200. 

706.3210, 706.3650 
and 706.4111. 

All TSUSA's except 
706.3210, 
706.3650 and 
706.4111. 

702.7500 and 
702.8000. 

All TSUSA’s except 
702.7500 and 
702.8000. 


359-H (Headwear) 
359-O (Other) 


459-W (Woven 
headwear). 
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ANNEX A—PART CATEGORIES— 


614-W (Man-made 
fiber/Wool blended 
fabrics). 


640-DY (Dress shirts 
made from fabric 
with two or more 
colors in the warp 
and/or the filling). 
640-DO (Dress 
shirts—other). 
640-OY (Other shirts 
made from fabric 
with two or more 
colors in the warp 
and/or filling). 
640-00 (Other 
shirts—other). 


641-Y (Blouses made 
from fabric with two 
or more colors in 
the warp and/or 
filling). 

641-0 (Blouses— 
other). 


316.5500 and 
316.5800. 

All TSUSA’s except 
316.5500 and 
316.5800. 

338.1000, 338.1505, 
338.1508, 
338.1511, 
338.1525, 
338.1528, 
338.1531, 
338.1552, 
338.1554, 
338.1556, 
338.1558, 
338.1562, 
338.1564, 
338.1568 and 
338.1572. 

All TSUSA’s except 
338.1000, 
338.1505, 
338.1508, 
338.1511, 
338.1525, 
338.1528, 
338.1531, 
338.1552, 
338.1554, 
338.1556, 
338.1558, 
338.1562, 
338.1564, 
338.1568 and 
338.1572. 

381.3132 and 
381.9535. 


381.3134 and 
381.9540. 

381.3142, 381.3152, 
381.9547 and 
381.9550. 


381.3144, 381.3154, 
381.3333, 
381.3558, 
381.6972, 
381.8666, 
381.9305, 
381.9400, 
381.9549, 
381.9844 and 
381.9968. 

384.9110 and 
384.9120. 


All TSUSA’s except 
384.9110 and 
384.9120. 
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ANNEX A—PART CATEGORIES—. 


669-F (Fishnets) 


669-P (Man-made 
fiber bags). 

669-T (Tents and 
Tarpaulins). 


703.0560, 
703.1000, 
703.1610, 
703.1620, 
703.1630, 
703.1640 and 
703.1650. 


381.2340, 381.3170, 
381.9100, 
381.9570, 
381.1920, 


All TSUSA’s except: 
(coveralis) 
381.3325, 
381.9805, 
384.2205, 


348.0065, 348.0075, 
348.0565 and 
348.0575. 

355.4520 and 
355.4530. 


385.5300. 


386.1105 and 
389.6210. 


ANNEX A—PART CATEGORIES— 
Continued 


TSUSA No. 


ALL TSUSA’s except: 
(Cordage) 348. 
0065, 348.0075, 
348.0565 and 
348.0575 
(Fishnets) 
355.4520 and 
355.4530 (Man- 
made fiber bags) 
385.5300 (Tents) 
386.1105 and 
389.6210. 

706.3415, 706.4130 
and 706.4135. 

All TSUSA’s except 
706.3415, . 

. 706.4130 and 
706.4135. 


Annex A—Merged Categories 
300/301 

310/318 

333/334 

337/637 

338/339 

347/348 
353/353/653/654 
433/434 

445/446 
633/634/635 
638/639 

645/646 

647/648 
670-L/870! 


Annex B—Exempt Products Requiring 
Exempt Certification 


1. Chima—The long, formless and ample 
skirt portion of the traditional Korean Chima- 
chogori dress set. 

2. Chogori—The short halter-type blouse or 
top portion of the traditional Korean chima- 
chogori dress set. 

3. Bosun—An ankle boot-type article, 
wholly of cloth, worn by Korean women 
indoors. 

4. Fabrics—not to exceed 24x48 inches in 
size, containing hand-embroidered or 
handpainted Korean scenes, and used 
primarily as decorations or art objects. 

5. Handmade carpets, i.e., in which the pile 
was inserted or knotted by hand and 
classified by the U.S. Customs Service under 
TSUSA Numbers 360.0600, 360.1015, 360.1515, 
360.7600 or 360.7800. 

6. Korean-style handbags—and other 
flatgoods of the type considered by the U.S. 
Custom Service to be classified as luggage: 
women's and children’s handbags, and 
billfolds, card cases, coin purses, eyeglass 
cases and similar flatgoods. 

7. Martial Arts Uniforms. 


1 In Category 670, only TSUSA numbers 706.3415, 
706.4130 and 706.4135. 
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8. Toys for.animals, ».:~' , ; 
[FR Doe; 87-1903: Filed 5-22-87 .8:45.am] 
BILLING CODE '3510-DR-m 


DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


Federal Acquisition Regulation (FAR); 
Information Coliection Under OMB 
Review 


AGENCIES: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 


ACTION: Notice. 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review. and approve an 
extension of a currently approved 
information collection concerning Price 
Redetermination. 


ADDRESS: Send comments to Mr. Ed 
Springer, FAR Desk Officer, Room 3235, 
NEOB, Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Frank Van Lierde, Office of Federal 
Acquisition and Regulatory Policy (202) 
523-3781. 

SUPPLEMENTARY INFORMATION: 


a. Purpose 


Fixed price contracts with 
prospective price redetermination 
provide for firm fixed prices for an 
initial period of the contract with 
prospective redetermination at stated 
times during performance. Fixed price 
contracts with retroactive price 
redetermination provide for a fixed 
ceiling price and retroactive price 
redetermination within the ceiling after 
completion of the contract. In order for 
the amounts of price adjustments to be 
determined, the firms performing under 
these contracts must provide 
information to the Government 
regarding their expenditures and 
anticipated costs. 


b. Annual Reporting Burden 


The annual reporting burden is 
estimated as follows: Respondents, 
3,5000; response per respondent, 2; total 
annual responses, 7,000; hours per 
response, 1; and total burden hours, 
7,000. 





Obtaining Copies of Proposals 
Requesters may obtain copies from 

General Services Administration, FAR 

Secretariat (VRS), Room 4041, 

Washington, DC 20405, telephone (202) 

523-4755. Please cite OMB Control No. 

9000-0071, Price Redetermination. 
Dated: May 11, 1987. 

Margaret A. Willis, 

FAR Secretariat. 

[FR Doc. 87-11817 Filed 5-22-87; 8:45 am} 

BILLING CODE 6820-61-M 


Federal Acquisition Regulation (FAR); 
ee ear oe 
e 


AGENCIES: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

ACTION: Notice. 


summary: Under the provisions of the 


Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 
information collection concerning 
Contract Cost Principles and Procedures 
(FAR 31.205-2, Automatic Data ; 
Processing Equipment Leasing Costs). 


ADDRESS: Send comments to Mr. Ed 
Springer, FAR Desk Officer, Room 3235, 
NEOB, Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Frank Van Lierde, Office of Federal 
Acquisition and Regulatory Policy (202) 
523-3781. 


SUPPLEMENTARY INFORMATION: 
a. Purpose 


FAR Part 31, Contract Cost Principles 
and Procedures, contains cost principles 
and procedures for (a) the pricing of 
contracts, subcontracts, and 
modifications to contracts and 
subcontracts whenever cost analysis is 
performed and (b) the determination, 
negotiation, or allowance of costs when 
required by a contract clause. However, 
certain cost elements that are reviewed 
pursuant to this part, require supporting 
documentation. One of these involves a 
justification of automatic data 
processing equipment leasing costs 
under FAR 31.205-2. 


b. Annual Reporting Burden 


The annual reporting burden is 
estimated as follows: Respondents, 
3,172; responses per respondent, 7; total 
annial responses, 3,172; hours per 


response, .5; and total burden hours, 
1,586. 


Obtaining Copies of Proposals 
Requesters may obtain copies from 
General Services Administration, FAR 

Secretariat (VRS), Room 4041, 
Washington, DC 20405, telephone (202) 
523-4755. Please cite OMB Control No. 
9000-0072, Contract Cost Principles and 
Procedures. 

Dated: May 21, 1987. 
Margaret A. Willis, 
FAR Secretariat. 
[FR Doc. 87-11816 Filed 5-22-87; 8:45 am} 
BILLING CODE 6820-61-M 


Federal Acquisition tea eran (FAR); 
information Collection Under 

Review 

AGENCIES: Department of Defense 
(DOD), General Services. Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

ACTION: Notice. 


summary: Under the provisions of the 


Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 
information collection concerning 
Indirect Cost Rates. 

ADDRESS: Send comments to Mr. Ed 
Springer, FAR Desk Officer, Room 3235, 
NEOB, Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Frank Van Lierde, Office of Federal 
Acquisition and Regulatory Policy (202) 
523-3781. 

SUPPLEMENTARY INFORMATION: 


a. Purpose 

The contractor's proposal of final 
indirect cost rates is necessary for the 
establishment of rates used to reimburse 
the contractor for the costs of 
performing under the contract. The 
supporting cost data are the cost 
accounting information normally 
prepared by organizations under sound 
management and accounting practices. 
The contractor's execution of Certificate 
of Current Cost or Pricing Data is 
required for defense contracts by Pub. L. 
87-653 Truth in Negotiations Act (10 
U.S.C. 2306(f)) and for nondefense 
contracts by Federal acquisition policy: 


b. Annual Reporting Burden 


The annual! reporting burden is 
estimated as follows: Respondents, 9800; 
responses per respondent,.7; total 
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annual responses, 9800; hours per 
response, 1; and total burden hours, 
9800. 
Obtaining Copies of Proposals 
Requesters may obtain copies from 
General Services Administration, FAR 
Secretariat (VRS), Room 4041, 
Washington, DC 20405, telephone (202) 
523-4755. Please cite OMB Control No. 
9000-0069, Indirect Cost Rates. 
Dated: May 11, 1987. 
Margaret A. Willis, 
FAR Secretariat. 
[FR Doc. 87-11819 Filed 5-22-87; 8:45 am] 
BILLING CODE €820-61-M 


Federal Acquisition Regulation (FA (FAR); 
information Collection Under 
iw . 


AGENCIES: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 


ACTION: Notice. 


summany: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 


~ of Management and Budget (OMB) a 


request to review and approve an 
extension of a currently approved 
information collection concerning 
Advance Payments. 


appress: Send comments to Mr. Ed 
Springer, FAR Desk Officer, Room 3235, 
NEOB, Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
Mr. F. Van Lierde, Office of Federal 
Acquisition and Regulatory Policy (202) 
523-3781. 

SUPPLEMENTARY INFORMATION: Advance 
payments may be authorized under 
federal contracts and subcontracts. 
Advance payments are the least 
preferred method of contract financing 
and require special determinations by 
the agency head or designee. Specific 
financial information about the 
contractor is required before such 
payments can be authorized. 


b. Annual reporting burden: 


The annual reporting burden is 
estimated as follows: Respondents, 500; 
responses per respondent, 7; total 
annual responses, 500; hours per 
response, 1; and total burden hours, 500. 


Obtaining Copies of Proposals 
Requesters may obtain copies-from 

General Services Administration, FAR 

Secretariat (VRS), Room 4041, 
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Washington, DC 20405, telephone {202) 
523-4755. Please cite OMB Control No. 
9000-0073, Advance Payments. 

Dated: May 11, 1987. 
Margaret A. Willis, 
FAR Secretariat. 
[FR Doc. 87-11820 Filed 5-22-87; 8:45 am] 
BILLING CODE 6820-61-M 


Federal Acquisition Regulation (FAR); 
Information Collection Under OMB 
Review 


AGENCIES: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 


ACTION: Notice. 


SummaARy: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 
information collection concerning 
Economic Price Adjustment. 


ADDRESS: Send comments to Mr. Ed 
Springer, FAR Desk Officer, Room 3235, 
NEOB, Wathington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Frank Van Lierde, Office of Federal 
Acquisition and Regulatory Policy (202) 


A fixed-price contract with economic 
price adjustment provides for upward 
and downward revision of the stated 
contract price upon occurrence of 
specified contingencies. In order for the 
contracting officer to be aware of price 
changes, the firm must provide pertinent 
information to the Government. 


b. Annual Reporting Burden 


The annual reporting burden is 
estimated as follows: Respondents, 
7,200; response per respondent, 7; total 
annual responses, 7,200; hours per 
response, ..25; and total burden hours, 
1,800. 

Obtaining Copies of Proposals 

Requesters may obtain copies from 
General Services Administration, FAR 
Secretariat {VRS), Room 4041, 
Washington, DC 20405, telephone (202) 
523-4755. Please cite OMB Control No. 
9000-0068, Economic Price Adjustment. 


Dated: May 11, 1987. 
Margaret A. Willis, 
FAR Secretariat. 
[FR Doc. 87-11821 Filed 5-22-87; 8:45 am] 
BILLING CODE 6820-01-M 


Department of the Air Force 
USAF Scientific Advisory Board; 
Meeting 


May 18, 1987. 


The USAF Scientific Advisory Board 
Ad Hoc Committee on Airships will 
meet on June 23rd and 24th, 1987, at the 
Pentagon, room 5D982, from 8:00 am to 
5:00 pm each day. The purpose of the 
meeting is to review, discuss and 
evaluate the suitability of airships to 
perform certain Air Force roles and 
missions. 

This meeting will involve discussions 
of classified defense matters listed in 
section 552b(c) of Title 5, United States 
Code, specifically subparagraph {1) 
thereof, and accordingly will be closed 
to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 202- 
697-4811. 


Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 87-11834 Filed 5-22-87; 8:45am] 
BILLING CODE 3910-01-M 


Delivery of Personal Mail at Air Force 
installations 


AGENCY: Department of the Air Force, 
Department of Defense. 


ACTION: Notice. 


SUMMARY: This notice serves to advise 


the private sector of United States Air 
Force policy for delivering mail from 
private sources to individual members 
or employees of the Air Force. It only 
applies to mail received in quantities of 
50 or more on the same day from the 
same mailer and addressed to 
individuals by name at their duty office. 
It does not apply to personal mail 
addressed to family housing areas on 
Air Force installations, to properly 
addressed mail sent to unit mail rooms, 
or mail intended for final delivery by the 
United States Postal Service. 
Additionally all mail, regardless of 
source or quantity, addressed to an Air 
Force operated Postal Service Center 
will be delivered as long as the name of 
the addressee and the receptacle (box) 
number are correct. 

EFFECTIVE DATE: May 26, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Major R. E. Hudson, Chief of 
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Administrative Communications, 
Directorate of Information Management 
and Administration, Office of the 
Administrative Assistant to the 
Secretary of the Air Force, Washington, 
DC 20330-1000. Telephone (202) 693- 
2166. 


SUPPLEMENTARY INFORMATION: The Air 
Force has a general policy that 
individual members and employees are 
not to use their office address for the 
receipt of personal mail. This policy has 
been difficult to enforce as it's often 
subjective if mail from private sources is 
intended for people as individuals or as 
officials of the Air Force. At times 
though it’s obvious, due to the nature of 
the mail piece and the quantities 
received, that the mailing can be 
reasonably considered to be personal. 
Regardless, the Air Force attempts to 
deliver such mail if it contains a correct 
name and office address. Since the Air 
Force and not the Postal Service sorts 
and delivers mail internally on all Air 
Force installations, the receipt of large 
volumes of personal mail can tax 
available equipment and staffing 
resources. Several Air Force 
installations have recently requested 
permission to refuse to deliver large 
volumes of personal mail addressed to 
individuals at their office. In accordance 
with Department of Defense policy 
regarding installation management, the 
Air Force has approved these requests 
on an individual basis. At these 
installations unofficial mail (from 
private sources) addressed to 
individuals by name received in 
quantities of 50 or more on the same day 
from the same mailer may be refused 
and returned to the Postal Service. An 
exception was made for mailings of less 
than 50 pieces since such a low volume 
would have a negligible impact. Any 
mailer in the private sector intending to 
make such a mailing to an Air Force 
installation should first contact the 
Chief, Base Administration, at that 
installation to verify local delivery 
policy. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 87-11924 Filed 5-22-87; 8:45 am] 
BILLING CODE 3910-01-M 


Department of the Army 
Army Science Board; Closed Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army 
Science Board (ASB). 
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Dates of Meeeting: 17-18 June 1987. 

Times of Meeting: 0800-1830, 17 June 
1987; 0800-1500, 18 June 1987. 

Place: 1745 Jeff Davis Highway, 
Crystal Square #4, Arlington, VA. 

Agenda: The Army Science Board 
1987 Summer Study on Lightening the 
Force will meet in executive session for 
the purpose of developing and 
discussing Subgroup and Panel 
recommendations, and for preparing and 
rehearsing the Panel's briefing of those 
recommendations. The first day will be 
devoted primarily to Subgroup 
preparation of their recommendations 
and presentation of those 
recommendations. On the second day 
the Subgroup presentations will be 
combined into an overall Panel 
presentation and plans will be 
developed for the report writing meeting 
in July. This meeting will be closed to 
the public in accordance with section 
552b(c) of Title 5, U.S.C., specifically 
subparagraph (1) thereof, and Title 5, 
U.S.C., Appendix 1, subsection 10(d). 
The classified and nonclassified matters 
and proprietary information to be 
discussed are so inextricably 
intertwined so as to preclude opening 
any portion of the meeting. The ASB 
Administrative Officer, Sally Warner, 
may be contacted for further 
information at (202) 695-3039 or 695- 
7046. 
Sandra F. Gearhart, 
Administrative Assistant, Army Science 
Board. 
[FR Doc. 87-11925 Filed 5-22-87; 8:45 am] 
BILLING CODE 3710-08-M 


Corps of Engineers, Department of 
The Army 


Final Selection; Fort Gibson Dam Units 
5 and 6; Hydroelectric Power Project; 
Fort Gibson, OK 


AGENCY: U.S. Army Corps of Engineers, 
DOD, Tulsa District, DOD. 

ACTION: Notice of final selection of the 
Grand River Dam Authority as the 
financial sponsor and preference 
customer for the proposal Fort Gibson 
Dam Units 5 and 6, Hydroelectric Power 
Project, Fort Gibson, Oklahoma. 


SUMMARY: .The tentative selection of the 
Grand River Dam Authority (GRDA), an 
agency of the State of Oklahoma, as the 
financial sponsor and preference 
customer for the proposed Fort Gibson 
Dam Units 5 and 6, Hydroelectric Power 
Project, Fort Gibson, Oklahoma was 
announced in the Federal Register, 52 FR 
8099 (1987). This announcement also 
stated that any subsequent proposals 
and/or applications for financial 


sponsorship or scheduling and receiving 

of power and energy from the project 

received prior to April 15, 1987, would 
be considered in the final selection 
process. 

No subsequent proposals or 
applications for financial sponsorship or 
scheduling and receiving of power and 
energy from the project were received 
during the above mentioned public 
comment period which closed on April 
15, 1987. Because no additional 
proposals were received and because 
the previously announced proposal 
submitted by GRDA met or exceeded all 
financial sponsor and preference 
criteria, notice is hereby given that 
GRDA is selected as the financial 
sponsor and preference customer for the 
proposed Fort Gibson Dam Units 5 and 
6, Hydroelectric Power Project, Fort 
Gibson, Oklahoma. 

AppRESSES: For futher information 

about the proposed project design, 

construction, and financing, please 
contact: 

Weldon M. Gamel, Chief, Engineering 
Division, Tulsa District, Corps of 
Engineers, P.O. Box 61, Tulsa, OK 
74121-0061. 

For futher information about the 
proposed marketing of the power and 
energy from the proposal project, please 
contact: 

Francis R. Gajan, Director, Power 
Marketing, Southwestern Power 
Administration, P. O. Box 1619, Tulsa, 
OK 74101-1619. 

Alan C. Smith, 

LTC, Corps of Engineers, Acting District 

Engineer. 

[FR Doc. 87-11572 Filed 5-22-87; 8:45am] 

BILLING CODE 3710-39-M 


DEPARTMENT OF EDUCATION 


Office of Special Education and 
Rehabilitative Services 


Research in Education of the 
Handicapped; Proposed Annual 
Funding Priority; Correction 
AGENCY: Department of Education. 
ACTION: Correction notice. 


summary: On May 5, 1987, a notice of 


proposed annual funding priority for the 
Early Childhood Research Institute— 
Policy under the Research in Education 
of the Handicapped Program was 
published in the Federal Register. On 


page 16766, in the third column, the first - 


sentence under period of award should 
read: “The Secretary will approve one 
cooperative agreement with a project 
period of 60 months ‘subject to the 
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requirements of 34 CFR 75.253(a) for 
continuation awards.” Also, in the third 
column, the catalog of Federal domestic 
assistance number should read: 
“(Catalog of Federal Domestic Assistance 
Number 84.023; Research in Education: of the 
Handicapped Program)” 

Dated: May 29, 1987. 
Madeleine Will, 
Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 
[FR Doc. 87~11881 Filed 5-22-87; 8:45 am] 
BILLING CODE 4000-01-M 


National Council on Vocational 
Education; Public Meeting 


AGENCY: National Council on Vocational 
Education. 


ACTION: Notice of public meeting of the 
Council. 


SUMMARY: This notice sets forth the 
proposed agenda of a forthcoming 
meeting of the National Council on 
Vocational Education. It also describes 
the functions of the Council. Notice of 
this meeting is required under section 
10{a) (2) of the Federal Advisory 
Committee Act, and is intended to notify 
the general public of its opportunity to 
attend. 


appress: Arkansas Excelsior Hotel, 
Three Statehouse Plaza, Little Rock, 
Arkansas 72201 (501) 375-5000. 


DATE: June 12, 1987 2:30-4:30 p.m. 


SUPPLEMENTARY INFORMATION: The 
National Council on Vocational 
Education is established under section 
104 of the Vocational Education 
Amendments of 1968, Pub. L. 90-576. 

The Council is established to: 

(A) Advise the President, the 
Congress, and the Secretary of 
Education concerning the administration 
of, preparation of general regulations 
for, and operation of, vocational 
education programs supported with 
assistance under this title; 

(B) Review the administration and 
operation of vocational education 
programs under this title, including the 
effectiveness of such programs in 
meeting the purposes for which they are 
established and operated, make 
recommendations with respect thereto, 
and make annual reports of its findings 
and recommendations (including 
recommendations for changes in the 
provisions of this title) to the Secretary 
for transmittal to Congress; and 

(C) Conduct independent evaluations 
of programs-carried out under this title 
and publish and distribute the results 
thereof. 


AGENDA: The proposed agenda will 
include: Project Catalyst, Trade Assoc/ 
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Occupational Competencies, Other 
Council Business. 
FOR FURTHER INFORMATION CONTACT: 
Dr. Joyce Winterton, Executive Director, 
2000 L Street NW., Suite 580 
Washington, DC 20036, (202) 634-6110. 
Records are kept of all Council 
procedings, and are available for public 
inspection at the above address from the 
hours of 9:00 a.m. to 4:30 p.m. 


Signed at Washington, DC, May 20, 1987. 
Joyce Winterton, 
Executive Director. 
[FR Doc. 87-11857 Filed 5-22-87; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
Economic Regulatory Administration 
[ERA Docket No. 87-09-NG] 


Tex-Ana Gas Co.; Order Granting 
Blanket Authorization To import 
Natural Gas From Canada and/or 
Mexico 


AGENCY: Economic Regulatory 
Administration, Department of Energy. 
ACTION: Notice of order granting blanket 
authorization to import natural gas from 
Canada and/or Mexico. 


SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice that it has 
issued an order granting blanket 
authorization to import natural gas from 
Canada and/or Mexico to Tex-Ana Gas 
Company, Gas Division of Agronomics, 
Inc. (Tex-Ana). The order issued in ERA 
Docket No. 87-09-NG authorizes Tex- 
Ana to import up to 100 Bcf of natural 
gas from Canada and/or Mexico over a 


_ two-year period for sale in the domestic -. 


spot market. 

A copy of this order is available for 
inspection and copying in the Natural 
Gas Division Docket Room, GA-076, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC, 20585, 
(202) 586-9478, The docket room is open 
between the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal Holidays. 


Issued in Washington, DC, on May 15, 1987.. 


Constance L. Buckley, 

Director, Natural.Gas Division, Office of 
Fuels-Programs, Economic many 
Administration. 

|FR:Doc. 87-11921 Filed 5-22-67; 8:45 am} 


- BILLING CODE €460-01-M 


Energy Information Administration 


Publication of Alternative Fuel Price 
Ceilings and Incremental Price 
Threshold for High Cost Natural Gas _ 


The Natural Gas Policy Act of 1978 . 
(NGPA) (Pub. L. 95-621) signed into law 
on November 9, 1978, mandated a new 
framework for the regulation of most 
facets of the natural gas industry. In 
general, under Title II of the NGPA, 
interstate natural gas pipeline 
companies are required to pass through 
certain portions of their acquisition 
costs for natural gas to industrial users 
in the form of a surcharge. The statute 
requires that the ultimate costs of gas to 
the industrial facility should not exceed 
the cost of the fuel oi] which the facility 
could use as an alternative. 


Pursuant to Title II of the NGPA, 
section 204(e)}, the Energy Information 
Administration (EIA) herewith publishes 
for the Federal Energy Regulatory 
Commission (FERC) computed natural 
gas ceiling prices and the high cost gas 
incremental pricing threshold which are 
to be effective June 1, 1987. These prices 
are based on the prices of alternative 
fuels. 


FOR FURTHER INFORMATION CONTACT: 
Leroy Brown, Jr., Department of Energy, 
Energy Information Administration, 1000 
Independence Avenue, SW.., 
Washington, DC 20585, Telephone: (202) 
586-6077 


Section I 


As required by FERC Order No. 50, 
computed prices are shown for the 48 
contiguous States. The District of 
Columbia’s ceiling is included with the 
ceiling for the State of Maryland. FERC, 
by an Interim Rule issued on April 2, 
1981, in Docket No. RM79-21, revised 
the methodology for calculating the 
monthly alternative fuel price ceilings 
for State regions. Under the revised 
methodology, the applicable alternative 
fuel-price ceiling published for each of 
the contiguous States shall be the lower 
of the alternative fuel price ceiling for 
the State or the alternative fuel price 
ceiling for the multistate region in which 
the State is located. 


- The price ceiling is expressed in 


-. dollars per million British Thermal Units - 


(BTU's). The method used to determine 


the price ceilings is described in Section 


Ill. 


ee Fivcro-21. 

legion price 

— average price of Facer €, F, ‘ 
a 


Section II. Incremental Pricing 
Threshold for High Cost Natural Gas 


The EIA has determined that the 
volume-weighted average price for No. 2 
distillate fuel oil landed in the greater 


~ New. York City Metropolitan area during 


March 1987 was $20.61 per barrel. The 
EIA has implemented a procedure to 


- partially compensate for the two-month 


lag: between the end of the month for 


~ 
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which data are collected and the 
beginning of the month for which the 
incremental pricing threshold becomes 
effective. The prices found in Platt’s 
Oilgram Price Report are given for each 
trading day in the form of high and low 
prices for No. 2 fuel oil in Metropolitan 
New York. and Northern New Jersey. A 
lag adjustment factor. was calculated 
using the average of the low posted 
price for these two areas for the ten 
trading days ending May 14, 1987, and 
dividing that price by the corresponding 
average price computed from prices 
published by Platt'’s for the month of 
March 1987. This lag adjustment factor 
was applied to the March price yielding 
$21.17 per barrel. In order to establish 
the incremental pricing threshold for 
high cost natural gas, as identified in the 
NGPA, Title II, section 203(a)(7), this 
price was multiplied by 1.3 and 
converted to its equivalent in millions of 
BTU’s by dividing by 5.8. Therefore, the 
incremental pricing threshold for high 
cost natural gas, effective June 1, 1987, is 
$4.74 per million BTU's. 


Section III. Method Used to Compute 
Price Ceilings 


The FERC, by Order No. 50, issued on 
September 29, 1979, in Docket No. 
RM79-21, established the basis for 
detemining the price ceilings required by 
the NGPA. FERC also, by Order No. 167, 
issued in Docket No. RM81-27 on July 
24, 1981, made permanent the rule-that 
established that only the price paid for 
No. 6 high sulfur content residual fuel oil 
would be used to determine the price 
ceilings. In addition, the FERC, by Order 
No. 181, issued on November 6, 1981, in 
Docket No. RM81-28, established that 
price ceilings should be published for 
only the 48 contiguous States on a 
permanent basis. 


A. Data Collected 


The following data were required 
from all companies identified by the EIA 
as sellers of No. 6 high sulfur content 
(greater than 1 percent sulfur content by 
weight) residual fuel oil: for each selling 
price, the number of gallons sold to large 
industrial users in the months of January 
1987, February 1987, and March 1987.! 
All reports of volume sold and price 
were identified by the State into which 
the oil was sold. 


! Large Industrial User—A person/firm which 
purchases No. 6 fuel oil in quantities of 4,000 gallons 
or greater for consumption in a business, including 
the space heating of the business premises. Electric 
utilities, governmental bodies (Federal, State, or 
Local), and the military are excluded. 


B. Method Used to Determine 


‘Alternative Price Ceilings 


(1) Calculation of Volume-Weighted 
Average Price 


The prices which will become 
effective June 1, 1987, (shown in Section 
I) are based on the reported price of No. 
6 high sulfur content residual fuel oil, for 
each of the 48 contiguous States, for 
each of the 3 months, January 1987, 
February 1987, and March 1987. 
Reported prices for sales in January 1987 
were adjusted by the percent change in 
the nationwide volume-weighted 
average price from January 1987 to 
March 1987. Prices for February 1987 
were similarly adjusted by the percent 
change in the nationwide volume- 
weighted average price from February 
1987 to March 1987. The volume- 
weighted 3-month average of the 
adjusted January 1987 and February 
1987, and the reported March 1987 prices 
were then computed for each State. 


(2) Adjustment for Price Variation 


States were grouped into the regions 
identified by the FERC (see Section 
III.C.). Using the adjusted prices and 
associated volumes reported in a region 
during the 3-month period, the volume- 
weighted standard deviation of prices 
was Calculated for each region. The 
volume-weighted 3-month average price 
{as calculated in Section III.B.(1) above) 
for each State was adjusted downward 
by two times this standard deviation for 
the region to form the adjusted weighted 
average price for the State. 


(3) Calculation of Ceiling Price 


The lowest selling price within the 
State was determined for each month of 
the 3-month period (after adjusting up or 
down by the percent change in oil prices 
at the national level as discussed in 
Section III.B(1) above). The products of 
the adjusted low price for each month 
times the State’s total reported sales 
volume for each month were summed 
over the 3-month period for each State 
and divided by the State's total sales 
volume during the 3 months to 
determine the State’s average low price. 
The adjusted weighted average price (as 
calculated in Section III.B(2)) was 
compared to this average low price, and 
the higher of the values was selected as 
the base for determining the alternative 
fuel price ceiling for each State. For 
those States which had no reported 
sales during one or more months of the 
3-month period, the appropriate regional 
volume-weighted alternative fuel price 
was computed and used in combination 
with the available State data to 
calculate the State alternative fuel price 
ceiling base. The State's alternative fuel 
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price ceiling base was compared to the 
alternative fuel price ceiling base for the 
multistate region in which the State is 
located and the lower of these two 
prices was selected as the final 
alternative fuel price ceiling base for the 
State. The appropriate lag adjustment 
factor (as discussed in Section III.B.4) 
was then applied to the alternative fuel 
price ceiling base. The alternative fuel 
price (expressed in dollars per gallon) 
was multiplied by 42 and divided by 6.3 
to estimate the alternative fuel price 
ceiling for the State (expressed in 
dollars per million BTU’s). 

There were insufficient sales reported 
in Region G for the months of January 
1987, February 1987, and March 1987. 
The alternative fuel price ceilings for the 
States in Region G were determined by 
calculating the volume-weighted 
average price ceilings for Region E, 
Region F, Region G, and Region H. 


(4) Lag Adjustment 


The EIA has implemented a procedure 
to partially compensate for the two- 
month lag between the end of the month 
for which data are collected and the 
beginning of the month for which ceiling 
prices become effective. It was 
determined that Platt’s Oilgram Price 
Report provides timely information 
relative to the subject. The prices found 
in Platt’s Oilgram Price Report are given 
for each trading day in the form of high 
and low prices for No. 6 residual oil in 
19 cities throughout the United States. 
The low posted prices for No. 6 residual 
oil in these cities were used to calculate 
a national and a regional lag adjustment 
factor. The national lag adjustment 
factor was obtained by calculating a 
weighted average price for No. 6 high 
sulfur residual fuel oil for the ten trading 
days ending May 14, 1987, and dividing 
that price by the corresponding 
weighted average price computed from 
prices published by Platt's for the month 
of March 1987. A regional lag 
adjustment factor was similarly 
calculated for four regions. These are: 
one for FERC Regions A and B 
combined; one for FERC Region C; one 
for FERC Regions D, E, and G combined; 
and one for FERC Regions F and H 
combined. The lower of the national or 
regional lag factor was then applied to 
the alternative fuel price ceiling for each 
State in a given region as calculated in 
Section III.B.(3). 


Listing of States by Region 


States were grouped by the FERC to 
form eight distinct regions as follows: 
Region A Region B 
Connecticut Delaware 
Maine Maryland 
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— —n 


_ New Jersey 
New York 
Pennsylvania - 


Region D 
Hinois 
Indiana 
Kentucky 
Michigan 
Ohio — 
West Virginia - 
Wisconsin 


Region F 

Arkansas 
Louisiana 
New. Mexico 
Oklahoma 
Texas 

North Dakota 

South Dakota 


Region G 
Colorado 
Idaho 


Montana Nevada 
Utah 


Oregon 
Wyoming Washington 
Issued in Washington, DC, May 19, 1987. 
Dr. H. A. Merklein, 


Administrator, Energy Information 
Administration. 


[FR Doc. 87-11953 Filed 5-21-87; 11:07 am] 
BILLING CODE 6450-01-4 


Region H 
Arizona 
California 


Federal Energy Regulatory 
Commission 
[Docket No. TA87-4-21-004] 


Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 


May 20, 1987. 


Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on May 4, 1987, tendered for filing the 
following proposed changes to its FERC 
Gas Tariff, Original Volume No. 1, to be 
effective April 1, 1987: 


Substitute One hundred and fifteenth 
Revised Sheet No. 16 

Substitute Seventh Revised Sheet No. 
16A2 

ea Forty-eighth Revised Sheet 


0. 64 
eaeaaees Thirty-second Revised Sheet 
No. 64A 


Columbia states the foregoing tariff 
sheets are being filed in compliance 
with Ordering Paragraph (D) of the 
Commission’s Order issued March 30, 
1987, which directs Columbia to refile 
PGA tariff sheets to be effective April 1, 
1987 which reflect the total elimination 
of the $18,092,620 amount contained in 
the February 27, 1987 PGA filing 
attributable to the amortization of 
producer payments. The result of this 
adjustment is a reduction to the sales 
commodity rate of 8.34 cent per dth, 
which together with a reduction in the 


projected cost of certain other. . 
purchased gas results in a reduction in 
the sales commodity rate of 8.60 cents 
per dth, as reflected on Substitute One 
hundred and fifteenth Revised Sheet No. 
16. 

Columbia further states that in the 
event that the Commission grants 
rehearing of its March 30 order in 
Columbia’s PGA filing and determines 
that the subject payments constitute gas 
costs and may be properly included 
within the PGA, Columbia reserves the 
right to adjust its rates effective April 1, 
1987. 

Copies of the filing were served upon 
the Company's jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street NE., Washington, DC 20426, in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure. All such motions or protests 
must be filed on or before May 27, 1987, 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of Columbia’s filings 
are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-11870 Filed 5-22-87; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. ER87-365.000] 


Southern California Edison Co.; Filing 
May 20, 1987. 


Take notice that on March 31, 1987 
Southern California Edison Company 
(“Edison”) tendered for filing copies of 
revised tariff sheets reflecting reduced 
Edison resale rates due to the Tax 
Reform Act of 1986. Edison requests that 
these rates be made effective January 1, 
1987, in accordance with the terms of 
the Settlement Agreement in Docket No. 
ER86—271-000. 

Edison states that its filing is being 
made pursuant to Settlement Agreement 
in Docket No. ER86-271-000. 

Copies of Edison's letter and all 
enclosures have been served on all of tis 
customers and other intervening parties 
in Docket No. ER86-271-000. 


Any person desiring to be heard or to . 


protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
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North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 214. : 
of 211 of the Commission's Rules of. - : 
Practice and Procedure (18 CFR 385.211 
and 385.214)..All such motions or 
protests shall be filed on or before May. 
28, 1987. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-11871 Filed 5-22-87; 8:45 am] 
BILLING CODE 6717-01-M 


Southwestern Power Administration 


Final Selection; Fort Gibson Dam Units 
5 and 6, Hydroelectric Power Project, 
Fort Gibson, OK 


AGENCY: Department of Energy, 
Southwestern Power Administration. 


ACTION: Notice of final selection of the 
Grand River Dam Authority as the 
financial sponsor and preference 
customer for the proposed Fort Gibson 
Dam Units 5 and'6, Hydroelectric Power 
Project, Fort Gibson, Oklahoma. 


SUMMARY: The tentative selection of the 
Grand River Dam Authority (GRDA), an 
agency of the State of Oklahoma, as the 
financial sponsor and preference 
customer for the proposed Fort Gibson 
Dam Units 5 and 6, Hydroelectric Power 
Project, Fort Gibson, Oklahoma was 
announced in the Federal Register, 52 FR 
8523 (1987). This announcement also 
stated that any subsequent proposals 
and/or applications for financial 
sponsorship or scheduling and receiving 
of power and energy from the project 
received prior to April 17, 1987, would 
be considered in the final selection 
process. 

One letter requesting additional 
information was received. Three letters 
were received supporting the selection 
of GRDA. No subsequent proposals or 
applications for financial sponsorship or 
scheduling and receiving of power and 
energy from the project were received 
during the above mentioned public 
comment period which closed on April 
17, 1987. Because no additional 
proposals were received and because 
thé previously announced proposal 
submitted by GRDA met or exceeded all 
financial sponsor and preference 
criteria, notice is hereby given that 
GRDA is selected as the financial 
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sponsor and preference customer for the 
proposed Fort Gibson Dam Units 5 and 
6, Hydroelectric Power Project, Fort 
Gibson, Oklahoma. 

ADDRESSES: For further information 
about the proposed project design, 
construction, and financing, please 
contact: Weldon M. Gamel, Chief, 
Engineering Division, Tulsa District, 
Corps of Engineers, P.O. Box 61, Tulsa, 
OK 74121-0061. 

For further information about the 
proposed marketing of the power and 
energy from the proposed project, please 
contact: Francis R. Gajan, Director, 
Power Marketing, Southwestern Power 
Administration, P.O. Box 1619, Tulsa, 
OK 74101-1619. 

Issued in Tulsa, Oklahoma, the 4th day of 
May 1987. 

Ronald H. Wilkerson, 

Administrator, Southwestern Power 
Administration. 

[FR Doc. 87-11920 Piled 5-22-87; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


(FRL-3206-7] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice: 


summary: Section 3507({a)(2)(B} of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.) requires the a 
to publish in the Federal 

notice of proposed information 
collection requests (ICRs) that EPA has 
forwarded to the Office of Management 
and Budget (OMB) for review. The ICR 
describes the nature of the solicitation 
and the expected impact, and where 
appropriate includes the actual data 
collection instrument. The ICRs that 
follow are available for review and 
comment. 

FOR FURTHER INFORMATION CONTACT: 
Patricia Minami, (202) 382-2712 (FTS 
382-2712) or Jackie Rivers, (202) 382- 
2740 (FTS 382-2740). 


Office of Pesticides and Toxic 
Substances 


Title: TSCA Section 4 Test Rules and 
Exemptions (EPA ICR #1139). (This is 
an extension without change of a 
currently approved collection.) 

Abstract: under TSCA section 4, EPA 
issues test rules and consent orders that 
require manufacturers and processors of 
chemicais to-test thei products and 
report the results te the Agency: EPA 


requires thie testing whenever there is 
insufficient data with which to evaluate 
a chemical's effects on human health 
and the environment. Those subject to 
this section may apply for an exemption 
whenever another party performs the 
testing. 

Frequency: Testing performed as 
required; test reports submitted 
semiannually. 

Estimated Annual Burden: 31,823 


hours. 


Title: Section 24(c) Special Local 
Needs Registration (EPA ICR #0595). 
(Extension of an existing collection 
without change.) 

Abstract: In order to meet special 
local needs, a State may register 
additional uses for Federally-registered 
pesticides under section 24{c) of FIFRA. 
An applicant must complete EPA's form 
“Application for Notification of State 
Registration of a Pesticide to Meet a 
Special Local Need.” Once it approves a 
form, the State sends it to EPA, which 
reviews it for compliance with FIFRA 
and the Federal Food, Drug, and 
Cosmetic Act. 

Respondents: Individuals or 
businesses using Federally-registered 
pesticides to meet special local needs. 

Estimated Annual Burden: 2,490 hours. 


Title: Pretest of section 313 Toxic 
Chemical Release Inventory Form Under’ 
SARA, Title fll ((EPA ICR #1366). (This 
is a new collection.) 

Abstract: Under section 313, owners 
or operators of facilities in SIC codes 
20-39 must report the release of toxic 
chemicals. EPA must prepare a toxic 
chemical release form for reporting 
releases. This pretest of 40 selected 
facilities subject to 313 reporting will 
identify problems in reading, 
understanding, and completing the form. 

Respondents: Forty facilities subject 
to section 313 re 

Estimated Annual Burden: 3,120 hours. 


a * * * * 


Agency PRA Clearance Requests 

Completed by OMB 
None received since the last Federal 

Register notice. 

Send comments on the above 
abstract(s) to: 

Patricia Minami, PM-223, U.S. 
Environmental Protection Agency, 
Information and Regulatory Systems 
Division, 401 M Street SW., 
Washington, DC 20460 


BEST COPY AVAILABLE 
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Office Building, 726 Jackson Place 
NW., Washington, DC 20503 
Dated: May 19, 1987. 
Daniel J. Fiorino, 
Director, Informetion and Regulatory Systems 
Division. 
{FR Doc. 87-11861 Filed 5-22-87; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3206-4] 


California Marine Sanitation Device 
Standard; Receipt of Petition 


Notice is hereby given that a petition 
has been received from the State of 
California requesting a determination by 
the Assistant Administrator for Water, 
Environmental Protection Agency, 
pursuant to section 312(f}(3) of Pub. L. 
92-500, as amendd by Pub. L. 95-217, 
that adequate facilities for the safe and 
sanitary removal and treatment of 
sewage from all vessels are reasonably 
available for the waters of Richardson 
Bay, an embayment on the northern half 
of San Francisco Bay. The waters of 
Richardson Bay covered by this petition 
are defined as that portion of 
Richardson Bay bounded by the shore 
and by a line bearing 257 degrees from 
Peninsula Point to the shore at 
Sausalito. 

The State of California has certified 
that there are six pumpout facilities 
available to service vessels in 
Richardson Bay. All six.facilities are on 
the western shore of Richardson Bay, 
and discharge directly to sewers served 
by the Sausalito-Marin City Sanitary 
District's sewage treatment plant. The 
six pumpout facilities are located at the 
following locations, and provide service 
on the specified days at the specified 
times. Also included in the following - 
information is the cost per pumpout and 
the controlling depth at each facility for 
vessels that may be excluded 

(1}:Kappas Yacht Harbor—Located 
just outside the city limits of Sausalito, 
at the end of Gate Six Road. 

—One pumpout facility 

—Available seven days a week, 24 
hours a day 

—Cost per pumpout: $1.00 

Can accept vessels with a draft of up 
to seven feet 

(2) Clipper Yacht Harbor—located on 
the fuel dock in Clipper Basin No. 2, 
near the end of Harbor Drive in 
Er a 

—One pumpout facility 
—-Available seven days a week, 24 

hours a day a 

—Cost per pumpout: 
vessels with a draft of up 
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(3} Marina Plaza Marina—\ocated in 
Sausalito, off the foot of Testa Street. 
—One pumpout facility 
—Available by appointment seven days 

a week, 24 hours a day. 

—Cost per pumpout: $4.00 

—Can accept vessels with a draft of up 
to 10 feet. 

(4) Pelican Yacht Harbor—located in 
Sausalito, near the foot of Johnson 
Street. 

—One pumpout facility 

—Available Tuesday through Saturday, 
9:00 A.M. to 5:00 P.M. 

—Cost per pumpout: $10.00-15.00 for 
small holding tanks, and $20.00-25.00 
for larger tanks. 

—Can accept vessels with a draft of up 
to 10 feet. 

(5) Sausalito Yacht Harbor—located 
in Sausalito, alongside Bay Street. 
—Two pumpout facilities 
—Available Monday through Friday, 

9:00 a.m. to 3:00 p.m. throughout the 

year, and additionally on Sundays 

from April to October, from 3:00 p.m. 

to 7:00 p.m. 

—Cost per pumpout: Free to marina 
tenants, or for these vessel owners 
who can operate the facility without 
assistance. Those vessel owners who 
require assistance in the use of the . 
facility are charged at a rate of $45.00 
per hour for the time of the marine 
personnel. 

The State of California has also 
certified that there are presently 1852 
recreational vessel berths in Richardson 


Bay, which results in approximately 310 » 


vessel berths per pumpout facility. 
Further, of the 1852 vessel berths 
reported, from two to six percent of 
these are occupied as permanent 
residences. The State of California has 
additionally certified that the staff of the 
San Francisco Regional Board has 
determined that each pumpout facility 
can serve 300 vessel berths, and that 
this number is sufficient to handle 
current peak demand. The State of 
California has further certified that-550 
houseboats are berthed in Richardson 
Bay, and that of these, approximately 
‘450-currently have sewer connections. In 
addition, the State of California has 
certified that approximately 120 vessels 
anchor in Richardson Bay during the 
summer months. 
Finally, the State of California has 
certified that a survey conducted by the 
San Francisco Regional Water Quality 
Control Board revealed that the average 
pumpout time at the six identified 
ee facilities varied from three to 
State of California also certified that | 


pumpout facility operators indicated 
that there was typically no problem in 
meeting the demand for service. 
Comments and views regarding this 
Notice of Receipt may be filed within 30 
days of the date of publication of this 
notice. Any such communications, or 
requests for information, should be 
addressed to Jonathan E. Amson, 
Marine Operations Division (WH-556F}, 
Office of Marine and Estuarine 
Protection, U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460. Mr. Amson’s 
telephone number is 202/475-7125. 


Dated: April 28, 1987. 
Larry Jensen, 
Assistant Administrator for Water. 
[FR Doc. 87-11862 Filed 5-22-87; 8:45 am} 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


[Gen. Docket No. 83-989; FCC 87-141] 


Multipoint Distribution Service (MDS); 
interpretation of Commission 
Declaratory Ruling and Order 
AGENCY: Federal Communications 
Commission. 

ACTION: Memorandum Opinion, 
Declaratory Ruling and Order. 


summary: The Commission has granted, 


in part, a Petition for Declaratory Ruling 
filed by Multipoint Distribution Systems, 
Inc. in order to clarify that MDS 
common carriers may refuse to allow 
their facilities to be used to transmit 
obscene or otherwise unlawful material. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Sharon B. Kelley, Office of General 
Counsel, (202) 632-6990. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's 
Memorandum Opinion, Declaratory 
Ruling and Order in Gen. Docket No. 
83-989: In the Matter of Enforcement of 
Prohibitions Against the Use of Common 
Carriers for the Transmission of 
Obscene Materials. Adopted April 16, 
1987, and released May 15, 1987. 

The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (Room 230), 
1919 M Street NW., Washington, DC 
20554. The complete text of this decision 
may also be purchased from the 
Commission's copy contractor, 
International Transcription Service, 
(202) 857-3800, 2100 M Street NW., Suite 
140, Washington, DC 20037. 
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Summary of Memorandum Opinion, 
Declaratory Ruling and Order 


1. In this proceeding, the Commission 
addressed the issue of whether 
multipoint distribution service (MDS) 
common carriers may, consistent with 
the Communications Act (Act), 
Commission regulations and policies, 
deny customers the use of their facilities 
for unlawful purposes, which includes 
the transmission of obscene materials. 
This issue arose from a Petition for a 
Declaratory Ruling (Petition) filed with 
the Commission by Multipoint 
Distribution Systems, Inc. (MDSI). MDSI 
alleged that its customer, San Antonio 
Home Entertainment, breached their 

ing Agreement by distributing 
certain “indecent and extremely 
offensive” unrated movies over MDSI's 
facilities in violation of a prohibition 
contained therein. Although the 
Programming Agreement between these 
parties has since been terminated, the 
Commission relied on the facts of this 
case to illustrate the general principles 
that MDS common carriers are expected 
to follow should they include similar 
provisions governing obscenity in their 
tariffs filed with the Commission. 

2. While acknowledging that common 
carriers have a general statutory 
obligation to hold out their services to 
the public on a first-come, first-served 
basis without regard to content of 
transmissions, the Commission 
recognized that most authorities follow 
an exception to this general rule. The 
Commission followed such an exception 
in a previous case, Humane Society v. 
Western Union, International, Inc., 30. 
FCC 2d 711, 713 (1971), in which it 
observed that satellite common carriers 
have the right to prohibit the use of their 
facilities for illegal purposes. In that 
case, the Commission emphasized that 
the proper course of action by a 
common carrier who desires to prohibit 
the carriage of illegal material would be 
to petition the “affected jurisdictions” 
[e.g.. United States Attorney] for a 
determination as to whether the 
programming “is or would be, in 
violation of local, state or federal law.” 
Id. The Commission concluded therein 
that if the governing authority 
determines that the transmissions are 
unlawful, the common carrier could take 
steps to prevent such transmissions over 
its facilities. In this proceeding, the 
Commission extended the application of 
this. ruling to MDS common carriers. 

3. The Commission also addressed the 
question of whether an MDS common 
carrier may face liability if its facilities 
are being used for illegal purposes. In 
response to this question, the 
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Commission applied to MDS common 
carriers the same law applicable to 
telephone common carriers: It held that 
before any liability is likely to.attach to 
an MDS.common carrier for carrying 
unlawful transmissions, the carrier, to a: 
high degree, must be actually involved 
in or have actual notice of the illegal 
use, and it must also fail to take steps to 
prevent the ‘illegal use. At the same time, 
however, the Commission was reluctant 
to place MDS common carriers in the 
uncertain position of watching all 
programming and assessing; in each 
instance, whether to engage the legal 
machinery for interpretive rulings under 
Humane Society. procedures. The 
Commission therefore concluded that to 
the extent that an MDS common carrier 
confines itself to operation under 
§ 21.903(b)(1) of the Commission's rules 
and the Act, it will not be subject to 
adverse agency action, unless the MDS 
common carrier has actual notice that a 
program has been adjudicated obscene. 

4. The Commission applied its 
analysis to the facts of MDSI's Petition, 
but found insufficient evidence to 
conclude that all x-rated or unrated 
movies are necessarily obscene. The 
Commission therefore concluded that 
the prohibition contained in the 
Programming Agreement went beyond 
merely forbidding the use of MDSI’s 
facilities for the transmission of illegal 
material. The Commission stated that it 
would reject this type of prohibition 
from a tariff filing, absent a strong 
showing that such a prohibition would 
ban only the transmission of illegal 
material. An overly broad prohibition 
would be inconsistent with a carrier's 
obligation under FCC rules and the Act 
to offer service without substantial 
involvement in influencing the content 
of material transmitted over its facilities. 

5. In addition, the Commission stated 
that its ruling is not intended to prohibit 
MDS common carriers from taking 
unilateral action to restrain the 
transmission of program content that 
such carriers believe to be unlawful. The 
Commission concluded that MDS 
common carriers may prohibit such 
transmissions without first following the 
procedures articulated in Humane 
Society and securing a ruling from the 
appropriate legal authority as to 
whether or not a program is obscene, 
but cautioned that if such a ruling is not 
obtained the carrier might later be 
subject to legal action if the 
transmissions in question were found to 
be lawful. 

6. Accordingly, it is ordered that the 
Petition for Declaratory Ruling filed by 
MDS1 is granted to the limited extent 


indicated herein and in all othe 
respects Is Denied. "=. ~~ 

7. It is further ordered that this 
proceeding is terminated to the extent 
indicated herein. 
Federal Communications Commission. 
William J. Tricarico, 
Secretary. 
[FR Doc. 87-11742 Filed 5-22-87; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL HOME LOAN BANK BOARD 
(No. AC-519] 
CK Federal Savings and Loan 


Association, Concord, NC; Final 
Action; Approval of Conversion 


Application 
Dated: May 18, 1987. 


Notice is hereby given that on May 13, 
1987, the Office of the General Counsel 


- of the Federal Home Loan Bank Board, 


acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
CK Federal Savings and Loan 
Association, Concord, North Carolina, 
for permission to convert to the stock 
form of organization. Copies of the 
application are available for inspection 
at the Office of the Secretariat at the 
Federal Home Loan Bank Board, 1700 G 
Street, NW., Washington, DC 20552, and 
at the Office of the Supervisory Agent at 
the Federal Home Loan Bank of Atlanta, 
1475 Peachtree Street, NE., Atlanta, 
Georgia 30348. 

By the Federal Home Loan Bank Board. 
Nadine Y. Washington, 
Acting Secretary. 
[FR Doc. 87-11846 Filed 5-22-87; 8:45 am] 
BILLING CODE 6720-01-M 


[No. AC-617] 


First Federal Savings and Loan 
Association of East Hartford, East 
Hartford, CT; Final Action; Approval of 
Conversion Application 


Dated: May 13, 1987. 


Notice is hereby given that on May 8, 
1987, the Office of the General Counsel 
of the Federal Home Loan Bank Board, 
acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
First Federal Savings and Loan 
Association of East Hartford, East 
Hartford, Connecticut, for permission to 
convert to the stock form of 
organization. Copies of the application 
are available for inspection at the Office 
of the Secretariat at the Federal Home 


Federal Register / Vol: 52; No: 100 / Tuesday, May’ 26, 1987 / Notices 


Loan Bank Board, 1700'G Street, NW., ' 
Washington, DG 20552, and at the Office ° 
of the Supervisory Agent at the Federal - 


:. ‘Home Loan Bank of Boston, One : - 


Financial Center, 20th Floor; Boston, 
Massachusetts 02110. 

By the Federal Home Loan Bank Board. 
Nadine Y. Washington, 
Acting Secretary. 
[FR Doc. 87-11847 Filed 5-22-87; 8:45 am] 
BILLING CODE $720-01-M 


[No. AC-618] 


Parkvale Savings Association, 
Pittsburgh, PA; Final Action; Approval 
of Conversion Application 


Dated: May 13, 1987. 


Noiice is hereby given that on May 8, 
1987, the Office of the General Counsel 
of the Federal Home Loan Bank Board, 
acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
Parkvale Savings Association, 
Pittsburgh, Pennsylvania for permission 
to convert to the stock form of 
organization. Copies of the application 
are available for inspection at the Office 
of the Secretariat at the Federal Home 
Loan Bank Board, 1700 G Street, NW., 
Washington, DC 20552, and at the Office 
of the Supervisory Agent at the Federal 
Home Loan Bank of Pittsburgh, One 
Riverfront Center, Twenty Stanwix 
Street, Pittsburgh, Pennsylvania 15222- 
4893. 

By the Federal Home Loan Bank Board. 
Jeff Sconyers, 

Secretary. 
[FR Doc. 87-11848 Filed 5-22-87; 8:45 am] 
BILLING CODE 6720-01-M 


[No. AC-616] 


Raleigh Federal Savings Bank, Raleigh, 
NC; Final Action; Approval of 
Conversion Application 


Dated: May 13, 1987. 


Notice is hereby given that on May 7, 
1987, the Office of the General Counsel 
of the Federal Home Loan Bank Board, 
acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
Raleigh Federal Savings Bank, Raleigh, 
Carolina for permission to convert to the 
stock form of erganization. Copies of the 
application are available for inspection 
at the Office of the Secretariat at the 
Federal Home Loan Bank Board, 1700 G 
Street NW., Washington, DC 20552, and 
at the Office of the Supervisory Agent at 
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the Federal Home Loan Bank of Atlanta, ° 
1475 Peachtree Street NE., Atlanta, 
Georgia 30309. 

By the Federal Home Loan Bank Board. 


Dated: May 18, 1987. 

Notice is hereby given that on May 7, 
1987, the Office of the General Counsel 
of the Federal Home Loan Bank Board, 
acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
Security Federal Savings and Loan 
Assoication of Virginia, Richmond, 
Virginia, for permission to convert to the 
stock form of organization. Copies of the 
application are available for inspection 
at the Office of the Secretariat at the 
Federal Home Loan Bank Board, 1700 G 
Street, NW., Washington, DC 20552, and 
at the Office of the Supervisory Agent at 
the Federal Home Loan Bank of Atlanta, 
1475 Peachtree Street NE., Atlanta, 
Georgia 30348. 

By the Federal Home Loan Bank Board. 


Nadine Y. Washington, 

Acting Secretary. 

[FR Doc. 87-11850 Filed 5-22-87; 8:45am] 
BILLING CODE 6720-01-M 


FEDERAL MARITIME COMMISSION 


Security for the Protection of the 
Public indemnification of Passengers 
for Nonperformance of 
. Transportation; Issuance of Certificate 
(Performance) 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of section 3, 
Pub. L. 89-777 (80 Stat. 1357, 1358) and 
Federal Maritime Commission General 
Order.20, as amended (46 CFR Part 540): 
Bermuda Star Line, Inc., 10866 Teaneck 

Road, Teaneck, New Jersey 07666 
Morgan Leisure, Ltd. (d/b/a Astor 

Cruises), Century House, North 

Station Road, Colchester, Essex, 

England CO1 1RE 


Dated: May 20, 1987. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 87-11868 Filed 5-22-87; 8:45 am] 
BILLING CODE 6730-01-M 


Security for the Protection of the 
Public To Meet Liability Incurred for 
Death or Injury to Passengers or Other 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passenger or Other Persons on Voyages 
pursuant to the provisions of section 2, 
Pub. L. 89-777 (80 Stat. 1356, 1357) and 
Federal Maritime Commission General 
Order 20, as amended (46 CFR Part 540): 
Bermuda Star Line, Inc., 10866 Teaneck 

Road, Teaneck, New Jersey 07666 
Morgan Leisure, Ltd. (d/b/a Astor 

Cruises), Century House, North 

Station Road, Colchester, Essex, 

England CO1 1RE 

Dated: May 20, 1987. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 87-11869 Filed 5-22-87; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Acquisitions of Shares of Banks or 
Bank Holding Companies; Royce 
Flaming, et al. 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank holding 
company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than June 10, 1987. 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 


1. Royce Flaming and Wilda Flaming, . 


Cherokee, Oklahoma; to acquire 4.94 
percent of the voting shares of Alfalfa 
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County Bancshares, Inc., Cherokee, 
Oklahoma, and thereby indirectly 
acquire Alfalfa County Bank, Cherokee, 
Oklahoma. 

2. Leland Burke Peterson, Healdton, 
Oklahoma; to acquire 100 percent of the 
voting shares of First Healdton 
Bancorproation, Inc., Healdton, 
Oklahoma, and thereby indirectly 
acquire Bank of Healdton, Healdton, 
Oklahoma. 

B. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Roland Walters, Camp Verde, 
Texas; to acquire 74.80 percent of the 
voting shares of Bank of Kerrville, 
Kerrville, Texas. 

C. Federal Reserve Bank of San 
Franciscoi (Harry W. Green, Vice 
President) 101Market Street, San 
Francisco, California 94105: 

1. David F. Stein, Laguna Beach, 
California; to acquire 1140 percent of the 
voting shares of PNB Financial Group, 
Newport Beach, California, and thereby 
indirectly acquire Pacific National Bank, 
Newport Beach, California. 

Board of Governors of the Federal Reserve 
System, May 20,1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-11825 Filed 5-22-87; 8:45 am] 
BILLING CODE 6210-01-M 


Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies; 
Merchants National Corp., et al. 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement:of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 
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Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than June 15, 
1987. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690: 

1. Merchants National Corporation, 
Indianapolis, Indiana; to merge with 
Ohio Valley Bancorp, Madison, Indiana, 
and thereby indirectly acquire Madison 
Bank and Trust Company, Madison, 
Indiana. 

B. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Midlothian Bank Shares 
Corporation, Midlothian, Texas; to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares of Midlothian National Bank, 
Midlothian, Texas. Comments on this 
application must be received by June 18, 
1987. 

C. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. CommerceBancorp, Newport Beach, 
California; to become a bank holdi 
company by acquiring 100 percent of the 
voting shares of CommerceBank, 
Newport Beach, California. 

Board of Governors of the Federal Reserve 
System, May 20, 1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-11826 Filed 5-22-87; 8:45 am] 
BILLING CODE 6210-01-m 


Application To Engage de Novo in 
Permissible 


Activities; 
Valley Capital Corp. 


The company listed in this notice has 
filed an application under § 225.23{a)(1) 
of the Board's Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4(c){8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking - 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it-will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 

_ express their views in writing on the 


question whether consumation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the application must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than June 11, 1987. 

A. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Valley Capital Corporation, Las 
Vegas, Nevada; to engage de novo 
through its subsidiary, Valley Electronic 
Services, Inc., Las Vegas, Nevada, in 
data processing and transmission 
activities and the issuance of money 
orders pursuant to § 225.25 (b}(7) and 
(b)(12) of the Board’s Regulation Y. 

Board of Governors of the Federal Reserve 
System, May 20, 1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-11827 Filed 5-22-87; 8:45 am] 
BILLING DATE 6210-01-M 


GENERAL SERVICES 
ADMINISTRATION 


[GSA Bulletin FPMR A-40, Supp. 25) 


Federal Travel Regulations 


AGENCY: Federal Supply Service, GSA. 


ACTION: Notice of changes to the Federal 
Travel Regulations. 


summany: GSA has issued GSA Bulletin 
FPMR A-40, Supplement 25, to transmit 
a change to the Federal Travel 
Regulations (FTR), FPMR 101-7, 
implementing new procedures and tax 
tables for computing the relocation 
income tax (RIT) allowance. 

EFFECTIVE DATE: The revised provisions 


-transmitted by Supplement 25 are 


effective January 1, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Staff members, Regulations‘and Policy 
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Division, FTR 557-1253, 557-1256, or 
557-7525 (for non-FTS use AC 703). 
SUPPLEMENTARY INFORMATION: GSA has 
determined that this rule is not a major 
rule for the purposes of Executive Order 
12291 of February 17, 1981, because it is 
not likely to result in an annual effect on 
the economy of $100 million or more, a 
major increase in costs to consumers or 
others, or significant adverse effects. 
GSA has based all administrative 
decisions underlying this rule on 
adequate information concerning the 
need for, and consequences of, this rule; 
has determined that the potential 
benefits to society from this rule 
outweigh the potential costs and has 
maximized the net benefits; and has 
chosen the alternative approach 
involving the least cost to society. 
Background Information 

Pub. L. 98-151 (97 Stat. 977), 
November 14, 1983, and Pub. L. 98-473 
(98 Stat. 1968), October 12, 1984, 
amended the statutory authority for 
reimbursement of the employee 
relocation expenses contained in 
Subchapter II of Chapter 57, Title 5, 
United States Code, by adding a new 
section 5724b which authorizes agencies 
to reimburse transferred employees for 
the additional income tax liability 
incurred by them as a result of certain 
relocation expense reimbursements. 
Policies and procedures for the 
calculation and payment of a relocation 
income tax (RIT) allowance were 
implemented in the FTR, Chapter 2, Part 
11 effective for transferred employees 
whose effective date of transfer was on 
or after November 14, 1983. 

The Tax Reform Act of 1986 (Pub. L. 
99-515, 100 Stat. 2085), October 22, 1986, 
created substantial changes to the 
Federal tax rate structure for 1987.and 
subsequent tax years. Consequently, 
new procedures for calculating the RIT 
allowance were developed in 
coordination with the Internal Revenue 
Service (IRS) and are incorporated in 
the FTR along with specifically 
developed tax tables for 1986 and 1987. 


Notice to Agencies 


The new procedures transmitted by 
Supplement 25 require the use of two 
combined marginal tax rates (CMTR’s) 
to calculate any RIT allowance claim 
paid in 1987—one CMTR for Year 2 
(1987) using the Federal tax table for 
1987 contained.in Appendix 2-11.C and 
one CMTR for Year 1 using the 
appropriate Federal tax table contained 
in Appendix 2-11.A that is applicable 
for the calendar year (Year 1) during 
which the employee received é 
reimbursement for relocation expenses. 
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The procedures (and formula) in effect 
prior to January 1, 1987, shall not be 
used for RIT allowances paid in 1987 
even though the related moving expense 
reimbursements may have been paid to 
an eligible employee in prior tax years 
1983-1985. For example, if an employee 
received reimbursement for moving 
expenses which were reported as 
income for calendar year 1984 and has 
not been paid a RIT allowance until 
1987, the 1987 Federal tax:table will be 
used in the CMTR formula for 1987 
(Year 2) and the 1984 Federal tax table 
will be used in the CMTR formula for 
Year 1 (1984). 


Explanation of Changes 


Supplement 25 transmits an 
amendment to the FTR to provide new 
procedures and formulas for calculating 
the RIT allowance; to include a Federal 
tax table for calendar year 1987, and 
Federal and State tax tables for 
calendar year 1986. Several editorial 
and clarifying changes also have been 
made throughout FTR Part 2-11; 
consequently, the entire Part 2-11 is 
reissued except for the examples in 
Figures 2-11.8a, b and c (pages 2-153 
through 2-154.2) and the Federal and 
State tax tables for calendar years 1983 
through 1985 in Appendices 2~11.A and 
B. These examples and tax tables are to 
be retained in the regulation. 

Accordingly, the FTR are amended as 
follows: 


CHAPTER 2. RELOCATION 
ALLOWANCES 


1. Authority. Sec. 205(c),.63 Stat. 390; 
40 U.S.C. 486(c); 5 U.S.C. 5707; E.O. 
11609, July 22, 1971, and E.O. 12466, 
February 27, 1984. 

2. Chapter 2, Part 11 of the FTR is 
amended by revising the text of Part 11 
and Example 4 in Figure 2-11.8d to read 
as follows: 


Part 11. Relocation Income Tax (RIT) 
Allowance 


2-11.1. Authority 


Payment of a relocation income tax 
(RIT) allowance is authorized to 
reimburse eligible transferred 
employees for substantially all of the 
additional Federal, State, and local 
income taxes incurred by the employee, 
or by. the employee and spouse if a joint 
tax return is filed, as a result of certain 
travel and transportation expenses and 
relocation allowances which are 
furnished in kind, or for which 
reimbursement or an allowance is 
provided by the Government (5 U.S.C; 
5724b, as amended). The RIT allowance 
shall be. calculated and-paid as provided 
in this Part 11. i 


2-11.2. Coverage 
a. Eligible Employees 


Payment of a RIT allowance is 
authorized for employees transferred on 
or after November 14, 1983, in the 
interest of the Government from one 
official station to another for permanent 
duty. The effective date of an 
employee's transfer is the date the 
employee reports for duty at the new 
official station as provided in paragraph 
2-1.4j. 


b. Individuals Not Covered 


The provisions of this Part 11 are not 
applicable to the following individuals 
or employees: 

(1) New appointees as defined in 2- 
1.5e, including those covered under 2- 
1.5f (i:e., new appointees to shortage 
category or Senior Executive Service 
positions, and new Presidential 
appointees) and 2—-1.5g(2) (i.e., new 
appointees to overseas posts of duty); 

(2) Employees assigned under the 
Government Employees Training Act 
(see 5 U.S.C. 4109); or 

(3) Employees returning from overseas 
assignments for the purpose of 
separation. 


2-11.3. Types of Moving Expenses or 
Allowances Covered and General 
Limitations é 


The RIT allowance is by law limited 
as to the types of moving expenses that 
can be covered. The law authorizes 
reimbursement of additional income 
taxes resulting from certain moving 
expenses furnished in kind or for which 
reimbursement or an allowance is 
provided to the transferred employee by 
the Government. However, such moving 
expenses are covered by the RIT 
allowance only to the extent that they 
are (1) actually paid or incurred, and (2) 
are not allowable as a moving expense 
deduction for tax purposes. The types of 
expenses or allowances listed in a 
through i, below, are covered by the RIT 
allowance within the limitations 
discussed. 


a. En Route Travel 


Travel {including per diem) and 
transportation expenses of the 
transferred employee and immediate 
family for en route travel from the old 
official station to the new official 
station. (See FTR Part 2-2.) 


b. Household Goods Shipment 


Transportation (including temporary 
storage) expenses for movement of 
household goods from the old official 
station to the.new official station. (See 
FTR Part 2-8.) 
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c. Nontemporary Storage Expenses 


Allowable expenses for nontemporary 
storage of household goods belonging to 
an employee transferred on or after 
November 14, 1983, through October 11, 
1984, to an isolated location in the 
conterminous United States. (See FTR 2- 
9.1.) Nontemporary storage expenses are 
not covered. by the RIT allowance for 
transfers on or after October 12, 1984 
(see 2-11.4c). 


d. Mobile Home Movement 


Expenses for the movement of a 
mobile home for use as a residence 
when movement is authorized instead of 
shipment and temporary storage of 
household goods. (See FTR Part 2-7.) 


e. Househunting Trip 


Travel (including per diem) and 
transportation expenses of the employee 
and spouse for one round trip to the new 
official station to seek permanent 
residence quarters. (See FTR Part 2-4.) 


f. Temporary Quarters 


Subsistence expenses of the employee 
and immediate family during occupancy 
of temporary quarters. (See FTR Part 2- 
5.) 


g. Real Estate Expenses 


Allowable expenses for the sale of the 
residence (or expenses of settlement of 
an unexpired lease) at the old official 
station and for purchase of a home at 
the new official station for which 
reimbursement is received by the 
employee. (See FTR Part 2-6.) 


h. Miscellaneous Expense Allowance 


A miscellaneous expense allowance 
for the purpose of defraying certain 
expenses associated with discontinuing 
a residence at one location and 
establishing a residence at the new 
location in connection with an 
authorized or approved permanent 
change of station. (See FTR 2-3.) 


i. Relocation Services 


Payments, or portions thereof, made 
to a relocation service company for 
services provided to a transferred 
employee (see FTR Part 2-12), subject to 
the conditions stated below and within 
the general limitations of this paragraph 
applicable to other covered expenses. 

(1) For employees transferred on or 
after November 14, 1983, through 
October 11, 1984..The amount of a 
broker's fee or real estate commission, 
or other real estate sales transaction 
expenses which normally are 
reimbursable to the employee under 
FTR 2-6.2 but have been paid by a 
relocation service company incident to 
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an assigned sale from the employee, 
provided that such payments constitute 
income to the employee. For the 
purposes of this regulation, an assigned 
sale occurs when an employee obtains a 
binding agreement for the sale of his/her 
residence and assigns the inherent rights 
and obligations of that agreement to a 
relocation company that is providing 
services under contract with the 
employing agency. For example, if the 
employee incurs an obligation to pay a 
specified broker's fee or real estate 
commission under the terms of the sales 
agreement, this obligation along with the 
sales agreement is assigned to the 
relocation company and may, upon 
payment of the obligation by the 
relocation company, constitute income 
to the employee. (See FTR 2-12.7 
entitled “Income tax consequences of 
using relocation companies.”) 

(2) For employees transferred on or 
after October 12, 1984. Expenses paid by 
a relocation company providing 
relocation services to the transferred 
employee pursuant to a contract with 
the employing agency to the extent such 
payments constitute income to the 
employee. (See FTR 2-12.7.) 


Note.—See FTR reference shown in 
parentheses for reimbursement provisions for 
each allowance listed in a through i, above. 
See Section 217 of the Internal Revenue Code 
(IRC) and Internal Revenue Service (IRS) 
Publication 521 entitled “Moving Expenses” 
and appropriate State and local tax authority 
publications for additional information on the 
taxability of moving expense reimbursements 
and the allowable tax deductions for moving 
expenses. 


2-11.4. Exclusions From Coverage 


The provisions of this Part 11 are not 
applicable to the following: 

a. Any tax liability that may result 
from payments by the Government to 
relocaison companies on behalf of 
employees transferred on or after 
November 14, 1983, through October 11, 
1984, other than the payments for those 
expenses specified in 2-11.3i(1). 

b. Any tax liability incurred for local 
income taxes other than city income tax 
as a result of moving expense 
reimbursements for employees 
transferred on or after November 14, 
1983, through October 11, 1984. (See 
definition in 2-11.5b.) 

c. Any tax liability resulting from 
reimbursed expenses for any 
nontemporary storage of household 
goods except as specifically provided 
for in 2-11.3c. 

d. Any tax liability resulting from paid 
or reimbursed expenses for shipment of 
a privately owned automobile. 

e. Any tax liability.resulting-from an 
excess of reimbursed amounts over the 


actual expense paid or incurred. For 
instance, if an employee’s 
reimbursement for the movement of 
household goods is based on the 
commuted rate schedule and his/her 
actual moving expenses are less than 
the reimbursement, the tax liability 
resulting from the difference is not 
covered by the RIT allowance. (See 2- 
11.8c(2}(a).) 

f. Any tax liability resulting from an 
employee's decision not to deduct 
moving expenses for which a tax 
deduction is allowable under the 
Internal Revenue Code or appropriate 
State and local tax codes. (See 2- 
11.8b(1) and 2~11.8¢(2).) 


2-11.5. Definitions and Discussion of 
Terms 


For purposes of this part, the 
following definitions will apply: 


a. State Income Tax 


A tax, imposed by a State tax 
authority, that is deductible for Federal 
income tax purposes as a State income 
tax under section 164(a)(3) of the IRC. 
“State” means any one of the several 
States of the United States and the 
District of Columbia. 


b. Local Income Tax 


A tax, imposed by a recognized city or 
county tax authority, that is deductible 
for Federal income tax purposes as a 
local (city or county) income tax under 
section 164{a)(3) of the IRC; except, that 
for employees trans on or after 
November 14, 1983, through October 11, 
1984, local income tax shall be 
construed to mean only city income tax. 
For purposes of this regulation: 

(1) “City” means any unit of general 
local government which is classified as 
a municipality by the Bureau of the 
Census, or which is a town or township 
that in the determination of the 
Secretary of the Treasury possesses 
powers and performs functions 
comparable to those associated with 
municipalities, is closely settled, and 
contains within its boundaries no 
incorporated places as defined by the 
Bureau of the Census (31 CFR 
215.2(b)(1)). 

(2) “County” means any unit of local 
general government which is classified 
as a county by the Bureau of the Census 
(31 CFR 215.2(e)). 


c. Covered Moving Expense 
Reimbursements or Covered 
Reimbursements 


As used herein, these terms include 
those moving expenses listed in 2-11.3 
as being covered by the RIT allowance 
and which may be furnished in kind, or 
for which reimbursement or an 
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allowance is provided by the 
Government. 


d. Covered Taxable Reimbursements 


Covered moving expense 
reimbursements minus the tax 
deductions allowable under the IRC and 
IRS regulations for moving expenses. 
(See determination in 2—11.8c.) 


e. Year 1 or Reimbursement Year 


The calendar year in which 
reimbursement or payment for moving 
expenses is made to, or for, the 
employee under the provisions of the 
FTR, Chapter 2. All or part of these 
reimbursements (see 2~11.6) are 
reported to the IRS as income (wages, 
salary or other compensation) to the 
employee for that tax year under the 
provisions of the IRC and IRS 
regulations, and are subject to Federal 
tax withholding. The withholding tax 
allowance (WTA) (see 1, below) is 
calculated in Year 1, to cover the 
employee's Federal tax withholding 
obligations each time covered moving 
expense reimbursements are made that 
result in a Federal tax withholding 
obligation. For purposes of this 
regulation, an advance of funds for any 
of the covered moving expenses is not 
considered to be a reimbursement or a 
payment until the travel voucher 
settlement for such expenses takes 
place. If an employee's reimbursement 
for moving expenses is spread over 
more than one year, he/she will have 
more than one Year 1. 


f. Year 2 


The calendar year in which a claim 
for the RIT allowance is paid. 

(1) Generally, Year 2 will be the 
calendar year immediately following 
Year 1 and in which the employee files a 
tax return reflecting his/her tax liability 
for income received in Year 1. However, 
there may be instances where the 
employee's claims submission and/or 
payment of the RIT allowance is 
delayed beyond the calendar year 
immediately following Year 1. (Year 1 
will always be the calendar year that 
reimbursements are received; see e, 
above.) Year 2 will be the calendar year 
in which the RIT allowance is actually 
paid. 

(2) The RIT allowance is calculated in 
Year 2 and paid to cover the additional 
tax liability (resulting from moving 
expense reimbursements received in 
Year 1) not covered by the WTA paid in 
Year 1. If an employee's covered taxable 
reimbursements are spread over more 
than one year, he/she will have more 
than one Year 2. 
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g- Federal Withholding Tax Rate 
(FWTR) 


The tax rate applied to incremental 
income to determine the.amount to be 
withheld for Federal income tax from 
salary or other compensation such as 
moving expense reimbursements. 
Because moving expense 
reimbursements constitute supplemental 
wages for Federal income tax purposes, 
the 20 percent flat rate of withholding is 
generally le to such ° 
reimbursements (see 2-11.7c). Agencies 
should refer to the Treasury Fiscal 
Requirements Manual, ITFRM 3-5000, 
and applicable IRS regulations for 
pape and up-to-date information on 

subject. 


h. Earned Income 


For purposes of the RIT allowance, 
“earned income” shalf include only the 


(employee and spouse, if filing jointly), 
and if applicable, the net earnings 
loss) for self-employment income 

om Schedule SE of the IRS Form 1040. 
Earned income may be from more than 
one source. (See 2-11.8d.} 


i. Marginal Tax Rate (MTR) 

The tax rate (for example 35 percent) 
applicable to'a specific increment of 
income. The Federal and State marginal 
tax rates to be used in calculating the 
RIT allowance are provided in 
appendices 2-11.A, B, and C. See 2- 
11.8e(3} for instructions on local . 
marginal tax rate determinations. 


j. Combined Marginal Tax Rate (CMTR) 


termined by 
combining the applicable aneinad tax 
rates for Federal, State and local income 
taxes, using the formulas provided in 2- 
11.8e(4.° 
k. Gross-ap 

Payment for the estimated additional 
income tax liability incurred by an 
employee as a result of reimbursements 
or payments by the Government for the 
covered moving expense 
reimbursements listed in 2-11.3. 
L Gross-up Formulas 

The formulas used to determine the 


herein (see 2-11.7d and 2-11.8f) 


compensate the employee for the initia! 
tax, the tax on tax, etc. Note that the 


WTA gross-up formula in 2-11.7d is 
different than the RIT gross-up formula 
preseribed in 2—11.8f. 


m. RIT Allowance 


The amount of payment computed and 
paid in Year 2 to cover substantially all 
of the estimated additional tax liability 
incurred as a result of the covered 
moving expense reimbursements 
received in Year 1. 


n. Withholding Tax Allowance (WTA) 


The withholding tax allowance 
(WTA), paid in Year 1, covers the 
employee's Federal tax withholding 
liability on covered taxable 
reimbursements received in Year 1. The 
amount is computed by apply applying the 


withholding gross-up formula prescribed 
in 2-11.7¢ (using: Soe the Federal 
withholding tax rate) each time that a 
Federal withholding obligation is 
incurred on covered moving expense 
reimbursements received in Year 1. 
Grossing-up the Federal withholding 
amount protects the employee from 
eaves to use part of his/her moving 
pense reimbursement to pay Federal 
withholding taxes. (See 2-11.7.) 


2-11.6. Procedures in General 


payment of the RIT allowance and 
defines agency and employee 
responsibilities. This regulation does not 
require changes to those internal fiscal 
procedures established by the individual 
agencies pursuant to IRS regulations, or 
the Treasury Fiscal Requirements 
Manaal, provided that the intents of the 
statute authorizing the RIT allowance 
and this regulation are not disturbed. 

b. The total amount reimbursed or 
paid to the employee, or on his/her 
behalf, for travel, transportation and 
other relocation expenses and 
allowances is includable in the 
employee's gross income pursuant to the 
IRC and certain State or local 
government tax codes. Some moving 
expenses for-which reimbursements are 
received may be deducted from income 
by the employee as moving expense 


deductions, subject to certain limitations. 


prescribed by the IRS or pertinent State 
or local tax authorities. Reimbursements 
for nondeductible moving expenses are 
subject to income tax. (See IRS 
Publication 521 entitled “Moving 
Expenses” and the appropriate State 
and local tax codes for detaited 
information.) 

c. Usually, if the employee is 
reimbursed for nondeductible moving 
expenses, the amount of these 
reimbursements is subject to 
withholding of Federal income tax in 


accordance with IRS regulations at the 
time of reimbursement. Under existing 
fiscal procedures, the amount of the 
employee's withholding obligation is 
usually deducted either from 
reimbursements for the moving 
expenses at the time of reimbursement 
or from the employee's salary. (See 
Treasury Fiscal Requirements Manual 
for Federal Agencies.} 

d. Payment of a WTA established 
herein will offset deductions for the 
Federal withholding taxes, on moving 
expense reimbursements and on the 
WTA itself, from the employee's moving 
expense reimbursements or from salary. 

e. The total amount of the RIT 
allowance can be computed after the 
end of Year 1 as-soon as the earned 
income level, income tax filing status, 
total covered taxable reimbursements, 
and the applicable marginal tax rates 
can be determined. 

f£ Procedures are prescribed in 2—11.7 
and 2-11.8 for computation and payment 
of the WTA and the RIT allowance. 


taxes on supplemental wages. 


2-11.7. Procedures for Determining the 
WTA in Yeart 


a. General Rules 


The WTA is designed to cover the 
employee's Federal withholding tax 
obligation for income resulting from 
covered moving expense 
reimbursements. Withholding tax 
obligations, if any, for State and/or local 
income taxes on moving expense 
reimbursements shall not be included in 
the calculation of the WTA payment. 
The amount of the WTA is equal to the 
Federal withholding tax obligation 
incurred by the employee on covered 
moving expense reimbursements {which 
are not offset by deductible 
expenses) and on the WTA itself. The 
WTA shall be calculated, accounted for, 
and reported as provided in b through f, 
below. 


b. Determination of Amount of 
Reimbursement Subject to Withholding 


Each time that moving expenses are 
reimbursed to the employee, or paid on 
behalf of the employee, IRS regulations 
require that the agency determine the 
amount of those reimbursements that it 
reasonably believes will be deductible 
moving expenses. Reimbursements for 
nondeductible moving expenses are 
then subject to withholding of Federal 
income tax. Since there are some 
relocation expenses which may be 
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reimbursed but are not covered 
reimbursements under the RIT «: - 
allowance, such as nontemporary. 
storage of household goods (HHG) (see 
exclusions in 2-11.4), the amount of the 
nondeductible moving expenses per IRS 
regulations. may be different than the 
actual amount of covered taxable 
reimbursements which is subject to 
withholding. Because the difference in 
these amounts should not be substantial, 
the amount of nondeductible moving 
expenses subject to Federal withholding 
tax, as determined by the agency 
pursuant to IRS regulations, may be 
used in computing the WTA. 


c. Determination of Federal Withholding 
Tax Rate (FWTR) 


Because moving expense 
reimbursements constitute supplemental 
wages for Federal income tax purposes, 
the 20 percent flat rate of withholding is 
generally applicable to income 
generated by such reimbursements. The 
20 percent rate should be used in 
calculating the WTA unless under an 
agency’s internal fiscal (withholding) 
procedures a different withholding rate 
is used pursuant to IRS tax regulations. 
In such cases, the applicable 
withholding rate shall be substituted for 
the 20 percent rate in the calculation 
shown in d, below. 


d. Calculation of The WTA 


The WTA is calculated by substituting 
the amounts determined in 2-11.7b and 
c, above, into the WTA gross-up formula 
shown below: 


x 
Formula: Y = ——(N) 
1-X 


where: 

Y=WTA 

X=FWTR (generally, 20 percent) 
N=nondeductible moving expenses 
Example: If 

X=20 percent 

N=$21,800 

Then 

Y =.20/1.00—.20 ($21,800) 

Y=.25 ($21,800) 

Y=$5,450 


e. WTA Payment and Employee 
Agreement for Repayment 


(1) The WTA may be calculated 
several times within Year 1 if 
reimbursements for moving expenses 
are made on more than one travel 
voucher. Each time an employee is 
reimbursed for moving expenses which 
are subject to Federal tax withholding in 


accordance with the IRS'regulations, the 


WTA will be calculated and paid unless’ 


the employee fails to: comply with the | 
requirements in (2), below. : 

(2) The employee shall be required to 
agree in writing to (a) repay any excess 
amount paid to him/her in Year | (see 2- 
11.8f(4) and 2-11.9b(3)), and (b) submit 
the required certified tax information 
and claim for his/her RIT allowance 
within a reasonable length of time (as 
determined by the agency) after the 
close of Year 1. Failure of the employee 
to comply with this requirement will 
preclude the agency’s payment of the 
WTA. 


f. Determination of Employee's 
Withholding Tax on WTA 

Since the amount of the WTA is 
considered income to the employee, it is 
subject to the same tax withholding 
requirements as all other moving 
expense reimbursements. 


g. End of Year Reporting 


At the end of the year, agencies 
generally are required to issue IRS 


Forms W-2 for each employee showing / 


total gross compensation (including 
moving expense reimbursements) and 
the applicable amount of Federal taxes 
withheld. For tax reporting purposes, the 
WTA is to be treated as a moving 
expense reimbursement. The total 
amount of the employee’s WTA’s paid 
during the year as well as the amount of 
moving expense reimbursements should 
be included as income on the 
employee's Form W-2. The Federal tax 
withholding amount applicable to the 
moving expense reimbursements and 
the WTA should also be included on the 
employee’s Form W-2. The amount of 
the WTA's also will be furnished to the 
employee along with the amount of 
moving expense reimbursements on IRS 
Form 4782 or another itemized listing 
provided for the employee's use in 
preparing his/her tax return (see IRS 
regulations for further guidance) and in 
claiming the RIT allowance as provided 
in 2-11.8. 


2-11.8. Rules and Procedures for 
Determining the RIT Allowance in 
Year 2 


a. Summary/Overview of Procedures 


The RIT allowance will be calculated 
and claimed in Year 2 (see definition in 
2-11.5f). This can be accomplished, as 
soon as the employee can determine 
earned income (as defined herein), 
income tax filing status, covered taxable 
reimbursements for Year 1 (see 
definition in 2-11.5e) and the applicable 
marginal tax rates. The RIT allowance is 
then calculated using the gross-up 
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formula ‘under procedures prescribed 
herein. Since the RIT allowance is 
considered income, appropriate _ 
withholding taxes on the RIT allowance 
are deducted and the balance 
constitutes the net payment to the 
employee. Rules, procedures, examples, 
and prescribed tax tables for these 
calculations are provided in b through h, 
below, and in the figures and 
appendices to this Part 11. 


b. General Rules and Assumptions 


(1) The procedures prescribed herein 
for calculations and payment of the RIT 
allowance are based on certain 
assumptions jointly developed by GSA 
and IRS, and.tax tables developed by 
IRS. This approach avoids a potentially 


. controversial and administratively 


burdensome: procedure requiring the 
employee to furnish extensive 
documentation, such as certified copies 
of actual tax returns and reconstructed 
returns, in support of a claim for a RIT 
allowance payment. Specifically the 
following assumptions have been made: 

(a) The employee will claim allowable 
moving expense deductions for the same 
tax year in which the corresponding 
moving expense reimbursements are 
included in income; 

(b) The employee will claim the 
maximum amount of deductible moving 
expenses allowable under the IRS tax 
rules when filing his/her tax return; and 

(c) Prior to the Tax Reform Act of 
1986, it was assumed that the 
employee's (and spouse’s, if a joint 
return is filed) earned income, filing 
status, and CMTR determined for Year 1 
(and used in determining the RIT 
allowance in Year 2) would remain the 
same or would not be substantially 
different in the second and subsequent 
tax years. However, the Tax Reform Act 
of 1986 substantially changed the 
Federal tax rates scheduled for 1987 and 
subsequent years. Therefore, it is 
necessary to compute a separate CMTR 
for Year 1 and for Year 2 (see e, below) 
and a new formula is prescribed to 
calculate any RIT allowances paid in 
1987 (see f, below). It is assumed that 
within the accuracy of the calculation, 
the State and local tax rates for Year 1 
and Year 2 will remain the same or will 
not be substantially different. Therefore, 
the State and local tax rates for Year 1 
shall be used in calculating the CMTR 
for year 2. 

(2) The prescribed procedures which 
yield an estimate of an employee's: 
additional tax liability due to moving 
expense reimbursements are to be used 
uniformly. They are not to be adjusted 
to accommodate an employee's unique 
circumstance which may differ from the 
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assumed circumstances stated in ) 
above. 

(3) An adjustment of the RIT - 
allowance paid in Year 2 for the covered 
taxable reimbursements received in 
Year 1 is required if the tax information 
certified to on the RIT allowance claim 
is different than that shown on the 
actual Federal tax return filed with IRS 
for Year 1 or changed for any reason 
after filing of the tax return, so as to 
affect the CMTR’s used in the RIT 
allowance calculation. (See 2-11.10 for 
claims procedures.) 


c. Determination of Covered Taxable 
Reimbursements 


(1) Generally, the amount of the 
covered taxable reimbursements is the 
difference between (a) the amount of 
covered moving expense 
reimbursements for the allowances 
listed in 2-11.3 that was included in the 
employee's income in Year 1, and (b) the 
maximum amount of allowable moving 
expenses that may be claimed as a 
moving expense deduction by the 
employee on his/her Federal tax return 
under IRS tax regulations to offset the 
income resulting from moving expense 
reimbursements for Year 1. If the 
employee i is precluded from claiming 
moving expense deductions because he/ 
she does not meet IRS requirements for 
the distance test, then the amount of 
covered taxable reimbursements is the 
same as the amount of covered moving 
expenses (see 2-11.5d). 

(2) For purposes of calculating the RIT 
allowance, the following special rules 
apply to the determination of moving 
expense deductions to offset moving 
expense reimbursements reported as 
income: 

(a) The total amount of reimbursement 
(which was reported as income) for the 
expenses of en route travel for the 
employee and family (see 2-11.3a) and 
transportation (including up to 30 days 
temporary storage) of household goods 
(see 2-11.3b) to the new official station 
shall be used as a moving expense 
deduction. (See also 2-11.4e and f.) 

(b) The total amount of 
reimbursement for a househunting trip, 
temporary quarters (up to 30 days at 
new station) and real estate transaction 
expenses (see 2-11.3e, f, g, and i), up to 
the maximum allowable deduction 
under IRS tax regulations, shall be used 
as a moving expense deduction. For 
example, an employee and spouse filing 
a joint return for the 1986 tax year and 
residing in. the same household at the 
end of the tax year may deduct up to 
$3,000 for these expenses. (No more than 
$1,500 of the $3,000 may be claimed for a 
househunting trip and temporary 
quarters expenses combined. ) If the 


employee was reimbursed $1,350 for a 


househunting trip and temporary 


quarters expenses and $9,000 for real 
estate expenses, the moving expense 
deductions would be $1,350 for the 
househunting trip and temporary 
quarters expenses and $1,650 for real 

estate expenses. If the employee's 
reimbursement was $1,850 for the 
househunting trip and temporary 
quarters expenses and $9,000 for real 
estate expenses, the moving expense 
deductions would be $1,500 for the 
househunting trip and temporary 
quarters expenses and $1,500 for real 
estate expenses. If the employee had no 
reimbursement for a househunting trip 
and temporary quarters, the full $3,000 
would be applied to the $9,000 
reimbursement for real estate expenses. 
(See IRS Publication 521, “Moving 
Expenses,” for these and other 
maximums which vary by situation and 
filing status.) 

(3) Procedures and examples are 
provided herein as if all moving expense 
reimbursements are received in one year 
with all moving expense deductions 
applied in that same year to arrive at the 
covered taxable reimbursements. 
However, when reimbursements span 
more than one year, the amount of 
covered taxable reimbursements must 
be determined separately for each 
reimbursement year (Year 1). The 
maximum moving expense deductions 
apply to the entire move. Under IRS tax 
regulations the employee has some 
discretion as to when he/she claims 
these deductions (e.g., in the year of the 
move when the expense was paid or in 
the year of reimbursement, if these 
actions do not occur in the same year). 
However, for purposes of the RIT 
allowance procedures, the moving 
expense deductions will be applied in 
the year that the corresponding 
reimbursement is made. For example, if 
an employee incurred and was 
reimbursed $1,000 for a househunting 
trip and temporary quarters in 1985 and 
an additional $1,000 for temporary 
quarters in 1986, this employee, 
according to his/her particular situation 
and tax filing status, may deduct $1,500 
of these expenses in moving expense 
deductions. In calculating the RIT 
allowance for 1985, $1,000 of the $1,500 
deduction is used to offset the $1,000 
reimbursement in 1985 resulting in zero 
covered taxable reimbursements for the 
househunting trip and temporary 
quarters for 1985. The remaining $500 
(balance of the $1,500 not used in 
determining covered taxable 
reimbursements for 1985) will be. used to 
offset the $1,000 temporary quarters 
reimbursement in 1986 (second Year 1), 
leaving $500 of the temporary quarters 


19581 | 


reimbursement as a covered aon i 
reimbursement for 1986.: ° >’ 

(4) Although the WTA amount is 
included in income (see 2-11.7), it shall 
not be included in the amount of 
covered taxable reimbursements. Under 
the procedures and formulas established 
herein, the proper amount of the RIT 
allowance is calculated using the RIT 
gross-up formula with the WTA 
excluded from covered taxable 
reimbursements. 

(5) Agencies are cautioned that there 
may be moving expenses reimbursed to 
the employee that are not covered by 
the RIT allowance. (See exclusions in 2- 
11.4; also see discussion in 2-11.7 
regarding covered taxable 
reimbursements versus nondeductible 
expenses.) 

(6) An example showing how to 
calculate covered taxable 
reimbursements is illustrated in Figure 
2-11.8a. Also, Figures 2-11.8b and 2- 
11.8c show an example of completed IRS 
Form 4782 (Employee Moving Expense - 
Information) and of IRS Form 3903 
(Moving Expense Adjustment) with 
dollar amounts which correspond to 
those shown in Figure 2-11.8a. 


d. Determination of Income Level and 
Filing Status 


In order to determine the CMTR’s 
needed to calculate the RIT allowance, 
the employee must determine the 
appropriate amount of earned income 
(as prescribed herein) that was or will 
be reported on his/her Federal tax 
return for the tax year in which the 
covered taxable reimbursements were 
received (Year 1). Such amount will also 
include the spouse’s earned:income if a 
joint filing status is claimed. For 
purposes of this regulation, appropriate 
earned income shall include only the 
amount of gross compensation reported 
on IRS Form(s) W-2, and, if applicable, 
the net earnings (or loss) from self- 
employment income as shown on 
Schedule SE of IRS Form 1040 (see 2- 
11.5h). (Note that moving expense 
reimbursements including the WTA 
amounts are to be included in earned 
income and should be shown as income 
on the Form W-2; if they are not, other 
appropriate documentation shall be 
furnished by the agency (see 2-11.7g).) 
The amount of earned income as 
determined under this paragraph and 
the tax filing status (for example, from 
lines 1 through 5 on the 1986 IRS Form 
1040) shall be contained in a certified 
statement on, or attached to, the 
voucher claiming the RIT allowance (see. 
2-11.10). : 
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e. Determination of the CMTR’s 


The gross-up formula used to 
calculate the RIT allowance in f, below, 
requires the use of two CMTR’s—one for 
Year 1 in which reimbursements were 
received and the other for Year 2 in 
which the RIT allowance is paid. 
CMTR’s are single tax rates calculated 
to represent the Federal, State and/or 
local tax rates applicable to the earned 
income determined in d, above, for Year 
1. The CMTR’s will be determined as 
provided in (1) through (4), below. 

(1) Federal marginal tax rates. The 
Federal marginal tax rates for Year 1 
and Year 2 are determined by using the 
income level and filing status 
determined under 2-11.8d and contained 
in the certified statement by the 
employee on his/her RIT allowance 
claim, and applying the prescribed 
Federal tax tables contained in 
appendices 2-11.A and C. For example, 
if the income level for 1986 tax year 
(Year 1) was $65,000 for a married 
employee filing a Federal joint return, 
the Federal marginal tax rate would be 
38 percent for Year 1 (1986) and 35 
percent for Year 2 (1987). These rates 
would be used regardless of how much 
of the $65,000 was attributable to 
reimbursement for the employee's 
relocation expenses. (Note that these 
marginal rates are different from the 
withholding tax rate used for the WTA.) 
If the employee incurs only Federal 
income tax {i.e., there are no State or 
local taxes), the Federal marginal tax 
rates determined from appendices 2- 
11.A and C are the CMTR’s to be used in 
the RIT gross-up formula provided in 2- 
11.8f. In such cases, the provisions of (2) 
and (3), below, do not apply. 

(2) State marginal tax rate. (a) If the 
employee incurs an additional State 
income tax (see definition in 2-11.5a) 
liability as a result of moving expense 
reimbursements, the appropriate State 
tax table in appendix 2-11.B is to be 
used to determine the applicable State 
marginal tax rate that will be 
substituted into the formula for 
determining the CMTR for both Year 1 
and Year 2. The appropriate State tax 
table will be the one that corresponds to 
the tax year in which the 
reimbursements are paid to the 
employee (Year 1). The income level 
determined in 2-11.8d for Federal taxes 
shall be used to identify the appropriate 
income bracket in the State tax table. 
The applicable State marginal tax rate is 
obtained from the selected income 
bracket column for the State where the 
employee is required to pay State 
income tax on moving expense 
reimbursements. The tax rates shown in 
the table apply to all employees 


regardless of their filing status, except 
where a separate rate is shown for a 
single filing status. 

(b) The lowest income bracket shown 
in the State tax table in appendix 2-11.B 
is $20,000-$24,999. In cases where the 
employee's (employee's and spouse's, if 
filing jointly) earned income as 
determined under 2~11.8d is less than 
this income bracket, an appropriate 
State marginal tax rate shall be 
established by the employing agency 
from the applicable-State tax code or 
regulations issued pursuant thereto. 
Such State marginal tax rate shall be 
representative of the earned income 
level in question but in no case more 
than the marginal tax rate established in 
appendix 2-11.B for the $20,000-$24,999 
income bracket for the particular State 
in which an additional tax obligation 
has been incurred. 

(c) The prescribed State marginal tax 
rates generally are expressed as a 
percent of taxable income. However, if 
the applicable State marginal tax rate is 
stated as a percentage of the Federal 
income tax liability, the State tax rate 
must be converted to a percent of 
taxable income to be used in the CMTR 
formulas in 2~11.8e(4). This is 
accomplished by multipl 
applicable Federal tax rate for Year 1 by 
the applicable State tax rate. For 
example, if the Federal tax rate is 38 
percent for Year 1 and the State tax rate 
is 25 percent of the Federal income tax 
liability, the State tax rate stated as a 
percent of taxable income would be 9.5 
percent. The State tax rate thus 
determined for Year 1 will be used in 
determining the CMTR for both Year 1 
and Year 2. 

(d) An employee may incur a State 
income tax liability on moving expense 
reimbursements in more than one State 
at the same or different marginal tax 
rates. Nevertheless, a single State 
marginal tax rate must be determined 
for use in the CMTR formulas in 2- 
11.8e(4). The following general rules 
shall apply in determining the applicable 
single rate. 

(i) In the tax year during which the 
transfer actually takes place, the 
employee may incur a State income tax 
obligation at both the old and new 
location. However, most moving 
expense reimbursements will be taxed 
at the new location. Although the 
employee may receive some 
reimbursements (e.g., for a househunting 
trip) prior to the actual transfer which 
would be credited as income ves on old 


location, these types of 
generally are tax deducti deductible enc my would 


not generate an additional State tax | 
liability for the employee. In addition, 


Federal. Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 ./ Notices 


procedures inherent in the travel 
voucher reimbursement system tend to 
cause most reimbursements which may 
be taxable to occur after the actual - 
transfer. Therefore, the State marginal 
tax rate determined under 2~11.8e(2) (a) 
through (c) for the new location will be 
used in the CMTR formulas. 

(ii) There may be other situations 
where the employee is subject to taxes 
on moving expense reimbursements in 
two States, for instance, in one State 
because of State residency and in 
another because a particular State taxes 
income earned within its jurisdiction 
irrespective of whether the employee is 
a resident. If the two States involved 
recognize such situations by allowing an 
adjustment or credit for taxes paid to 
the other State, the employee's State 
marginal tax rate for the State where 
income tax on moving nse 
reimbursements is actually paid will be 
determined and used in the CMTR 
formulas. However, in those situations 
where there is in fact double taxation on 
income from moving expense 
reimbursements and the taxes imposed 
by both States qualify as a State income 
tax {as defined in 2-11.5a), the sum of 
the State marginal tax rates for the two 
States as determined under 2-11.8e{2) 
(a) through (c) shall be used in the 
CMTR formulas. 

(3) Local marginal tax rate. Because 
of the impracticality of establishing a 
single marginal tax rate table for local 
income taxes that could be applied 
uniformly on a nationwide basis, 
appropriate local m I tax rates 
shall be determined as provided in (a) 
through (c), below. 

(a) If the employee incurs an 
additional local income tax (see 
definition 2~11.5b) liability as a result of 
moving expense reimbursements, he/she 
shall certify to such fact when claiming 
the RIT allowance (see certification 
statement in 2-11.10) by specifying the 
name of the locality imposing the 
income tax and the applicable marginal 
tax rate determined from the actual 
marginal tax rate table or schedule 
prescribed by the taxing locality. The - 
marginal tax rate shall be the one 
applicable to the taxable income portion 
of the amount of earned income 
determined under 2-11.8d for the 
employee (and spouse, if filing jointly). 
The same tax rate shall be used in 

calculating the CMTR for both Year 1 
and Year 2. The employing agency shall 
establish procedures to determine 
whether the employee certified local 
marginal tax rate is appropriate for the 

yee'’s income level and filing 
status and approve its use in the CMTR 
formulas, (See also. 2-11.10b{2).) 
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(b) If the local marginal tax rate.is 
stated as a percentage of Federal or 
State income tax liability, such rate 
must be converted to a percent of 
taxable income for use in the CMTR 
formulas. This is accomplished by 
multiplying the applicable Federal or 
State tax rate for Year 1 as determined 
in 2-11,8e(1) or (2) by the applicable 
local tax rate. For example, if the State 
tax rate for Year 1 is 6 percent and the 
local tax rate is 50 percent of State 
income tax liability, the local tax rate 
stated as a percentage of taxable 
income would be 3 percent. The local 
tax rate thus determined for Year 1 will 
be used in determining the CMTR for 
both Year 1 and Year 2. 

(c) The situations described in 2- 
11.8e(2)(d) with respect to State income 
taxes may also be encountered with 
local income taxes. If such situations do 
occur, the rules prescribed for 
determining the single State marginal 
tax rate shall also be applied to 
determine the'single local marginal tax 
rate for use in the CMTR formulas. 

(4) Calculation of the CMTR’s. As 
stated above, the gross-up formula for 
calculating the RIT allowance requires 
the use of two CMTR’s. However, the 
required CMTR's cannot be calculated 
by merely adding the Federal, State and 
local marginal tax rates together 
because of the deductibility of State and 
local income taxes from income for 

. Federal income tax purposes: The State 
tax tables prescribed in appendix 2-11.B 
are designed to use the same income 

‘ amount as that determined for the 
Federal taxes, which reflects, among 
other things, State and local tax 
deductions. The formulas prescribed 
below for calculating the CMTR’s are 
designed to adjust the State and local 
tax rates to compensate for their 
deductibility from income for Federal 
tax purposes. 

(a) Calculation of the CMTR for Year 
1. The following formula shall be used to 
calculate the CMTR for Year 1. 

CMTR Formula: X=F+(1—F)S+(1—F)L 
where 

X=CMTR for Year 1 

F=Federal tax rate for Year 1 


S=State tax rate for Year 1 
L=local tax rate for Year 1 


(i) Federal, State and local taxes 
incurred. If the employee incurs Federal, 
State and local taxes on moving expense 
reimbursements, the CMTR formula may 
be solved as follows: 

Example: If 

F=38 percent of income 

S=6 percent of income 

L=2 percent of income 

Then is 

X =.38+ (1.00 —.38).06 + (1.00 —.38).02 


X=.4296 


(ii) Federal and State income tax only. 
If the employee incurs tax liability on 
moving expense reimbursements for 
Federal and State income tax but none 
for local income tax, the value of “L” is 
zero and the CMTR formula may be 
solved as follows: 
Example: If 
F=38 percent of income 
S=6 percent of income 
L=Zero 
Then 
X=.38 +(1.00—.38).06 
X=.4172 

(iii) Federal and local income tax 
only. If the employee incurs a tax 
liability on moving expense 
reimbursements for Federal and local 
income tax but none for State income 
tax, the value of “S” is zero and the 
CMTR formula may be solved as 
follows: 


Example: If 
F=38 percent of income 
S=Zero 
L=2 percent of income 
Then 
X=.38+(1.00—.38).02 
X=.3924 

(b) Calculation of the CMTR for Year 
2. The calculation of the CMTR for Year 
2 is the same as described in (a), above, 
for Year 1 except that the Federal tax 
rate for Year 2 is used in place of the 
Federal tax rate for Year 1. State and 
local tax rates remain the same as for 
Year 1. The following formula shall be 
used to determine the CMTR for Year 2: 
CMTR Formula: W=F+(1—F)S+(1—F)L 
where 
W=CMTR for Year 2 
F=Federal tax rate for Year 2 


S=State tax rate for Year 1 
L=local tax rate for Year 1 


f. Determination of the RIT Allowance 


The RIT allowance to cover the tax 
liability on additional-income resulting 
from the covered taxable 
reimbursements received in Year 1 is 
calculated in Year.2 as provided below: 

(1) The. RIT allowance is calculated by 
substituting the amount of covered 
taxable reimbursements for Year 1 (see 
2-11,8c), the CMTR’s for Year 1 and 
Year 2, and the total amount of the 
WTA's paid in Year 1 into the gross-up 
formula as follows: 


Formula: 

Z=X/1-W (R)—1-X/1-W (Y) 

where 

Z=RIT allowance payable in Year 2 
X=CMTR for Year 1 

W=CMTR for Year 2 ; 
R=covered taxable reimbursements 
Y=total WTA's paid in Year 1 


Example: If. 

X=,4296 

W=.4020 

R=$21,800 

Y=$5,450 

Then 

Z=.4296/1.00—.4020 ($21,800)—1.00—.4296/ 
1.00—.4020 ($5,450) 

Z=.7184 ($21,800) — .9538($5,450) 

Z=$15,661,12 —$5,198.21 

Z=$10,462.91 


(2) There may be instances when a 
WTA was not paid in Year 1 at the time 
moving expense reimbursements were 
made. In cases where there is no WTA 
to be deducted, the value of “Y”:is zero 
and the formula stated in (1), above, for 
calculating the amount of the RIT 
allowance (Z) due the employee in Year 
2 may be solved as shown in the 
following example: 


Example: If 

X=.4296 

W=.4020 

R=$21,800 

Y=Zero 

Then 

Z=.4296/1.00—.4020 ($21,800) 
Z=.7184 ($21,800) 
Z=$15,661.12 


(3) If the amount of the RIT allowance 
is greater than zero, it is payable to the 
employee on the travel voucher as a 
relocation or moving expense 
allowance, The RIT allowance amount 
is included in the employee's gross 
income for Year 2 and, therefore, subject 
to appropriate withholding taxes (see 
net payment to employee in 2-11.8g). 
The RIT allowance amount will be 
reported on IRS Form W-2 for Year 2 
and on IRS Form 4782 for the employee’s 
information. 

(4) If the calculation of the RIT 
allowance results in a negative amount, 
the employee is obligated to repay this 
amount as a debt due the Government 
(see 2-11.7e(2) and 2—11.9b). 

(5) Any changes to the employee's 
income level or filing status for Year 1 
that would affect the marginal tax rates 
(Federal, State, or local) used in 
calculating the RIT allowance must be 
reported to the agency by the employee 
as provided in .2~11.9b(2). (See also 2- 
11.10 for certified statement regarding 
these changes.) 


g. Determination of the Net Payment 
Due Employee in Year 2 


Since the amount of the RIT 
allowance is income to the employee in 
Year 2, it is subject to the same tax 
withholding requirements as all other 
moving expense reimbursements. 
Agencies should determine the 
appropriate amounts for withholding 
taxes under their internal tax 
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withholding procedures. The amount of 
withholding taxes is deducted from the 
RIT allowance to arrive at the net 
payment to the employee. 


h. Summary Example 


The procedures provided in a through 
g, above, for calculating the RIT 
allowance and in 2-11.7 for calculating 
the WTA are summarized and 
illustrated for a hypothetical situation in 
Figure 2-11.6d. 


2-11.9. Responsibilities 
a. Agency 


Finance offices will calculate the 
amount of the gross-up for the WTA in 
Year 1 in accordance with procedures 
outlined herein and credit this amount to 
the employee at the time of 
reimbursement as provided in 2~11.7e. 
The WTA will be reflected on the 
employee’s Form W-2 for Year 1. The 
RIT allowance may be calculated in 
Year 2 either by the employee or by the 
agency finance office based on 
information provided by the employee 
on the voucher, as directed by the 
agency's implementing policies and 
procedures. In addition, agencies shall 
prescribe appropriate and necessary 
implementing procedures as provided 
elsewhere in this Part 11. 


b. Employee 


(1) The employee is required to submit 
a claim for the RIT allowance and to file 
the tax information for Year 1 specified 
in 2-11.10 with his/her agency in Year 2, 
regardless of whether any additional 
reimbursement for the RIT allowance is 
owed the employee. 

(2) If any action occurs (i.e., amended 
tax return, tax audit, etc.) that would 
change the information provided in Year 
2 by the employee to his/her agency for 
use in calculating the RIT allowance due 
the employee for Year 1 taxes, this 
information must be provided by the 
employee to his/her agency under 
procedures prescribed by the agency. 
(See 2-11.10.) 

(3) If the calculation of the RIT 
allowance results in a negative amount, 
the employee is obligated to repay this 
amount as a debt due the Government 
(see 2-11.7e(2) and 2-11.8f(4)). 


2-11.10. Claims for Payment and 
Supporting Documentation and 
Verification 


a. Claims Forms 


Claims for payment of the RIT 
allowance shall be submitted by the 
employee in Year 2 on SF 1012 (Travel 
Voucher) or other authorized travel 
voucher form. When claiming payment 
for the RIT allowance, the employee 


shall furnish and certify to certain tax 
information that has been or will be 


contained in a certified statement on, or 
attached to, the SF 1012 reading 
essentially as follows: 


I certify that the follo information, 
which is to be used in calculating the RIT 
allowance to which I am entitled, has been 
(or will be) shown on the income tax returns 
filed (or to be filed) by me (or by my spouse 
and me) with the applicable Federal, State, 
and local (specify which) tax authorities for 
the 198__ tax year. 

—Gross compensation as shown on attached 
IRS Form(s) W-2 and, if applicable, net 
earnings (or loss) from self-employment 
income shown on attached Schedule SE 
(Form 1040): 


Forms 


umns).. 


Filing status: 
(Specify one of the filing status items that 
was (or will be) claimed on IRS Form 1040.) 


Marginal tax rates from FTR appendices 2- 
11.A, B and C and local tax tables derived 
under procedures prescribed in FTR Part 2- 
11: 

Federal for Year 1 

Federal for Year 2 

State ( 
Local (speci: 

The above information is true and accurate 
to the best of my knowledge. I (we) agree to 
notify the appropriate agency official of any 
changes to the above (i.e., from amended tax 
returns, tax audit, etc.) so that appropriate 
adjustments to the RIT allowance can be 
made. The required supporting documents are 
attached. Additional documentation will be 
furnished if requested. 

I (we) further agree that if the 12-month 
service agreement required by 2~1.5a(1) is 
violated, the total amount of the RIT 
allowance will become a debt due the United 
States Government and will be repaid 
according to agency procedures pursuant to 
FTR 2-11.11. 


which): 
which): 


Employee's signature 
Date 


Spouse's signature (if filing jointly) 
Date 


b. Supporting Documentation/ 
Verification 


The claim for the RIT allowance shall 
be supported by documentation 
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attached to the voucher and by 
verification of State and local tax 
obligations as provided below: 

(1) Copies of the appropriate IRS 
Forms W-2 and, if applicable, the 
completed IRS Schedule SE (Form 1040) 
shall be attached to the voucher to 
substantiate the income amounts shown 
in the certified statement. Employee 
(and spouse, if filing jointly) must agree 
to provide additional documentation to 
verify income amounts, filing status, and 
State and local income tax obligations if 
requested by the agency. 

(2) In order to determine or verify 
whether a particular State or local tax 
authority imposes a tax on moving 
expense reimbursements, it is incumbent 
upon the appropriate agency officials to 
become familiar with the State and local 
tax laws that affect their transferring 
employees. In cases where the taxability 
of moving expense reimbursements is 
not clear, an agency may pay a RIT 
allowance which reflects only those 
State and local tax obligations that are 
clearly imposed under State and local 
tax law. Once the questionable State or 
local tax obligations are resolved, 
agencies may recompute the RIT 
allowance and make appropriate 
payment adjustments. 


c. Fraudulent Claims 


A claim against the United States is 
forfeited if the claimant defrauds or 
attempts to defraud the Government in 
connection therewith (28 U.S.C. 2514). In 
addition, there are two criminal 
provisions under which severe penalties 
may be imposed on an employee who 
knowingly presents a false, fictitious, or 
fraudulent claim against the United 
States (18 U.S.C. 287 and 1001). The 
employee's claim for payment of the RIT 
allowance shall accurately reflect the 
facts involved in every instance so that 
any violation of these provisions will be 
avoided. 


2-11.11. Violation of Service Agreement 


In the event the employee violates the 
terms of the service agreement required 
under 2-1.5a(1), no part of the RIT 
allowance or the WTA will be paid, and 
any amounts paid prior to such violation 
shall be a debt due the United States 
until they are repaid by the employee. 


2-11.12. Advance of Funds 


No advance of funds is authorized in 
connection with the allowance provided 
in this part. 


2-11.13. Source References 


The following references or 
publications-have been used as source 
material for this Part 11. 
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a. Internal Revenue Code (IRC), 
section 164{a)(3) (26 U.S.C. 164({a)(3)) 
pertaining to the deductibility of State 
and local income taxes, and section 217 
(26 U.S.C. 217), pertaining to moving 
expenses. 

b. Internal Revenue Service 
Publication 521, “Moving Expenses.” 

c. Internal Revenue Service, Circular 
E, “Employer's Tax Guide.” 

d. Department of the Treasury Fiscal 
Requirements Manual for Federal 
Agencies, ITFRM 3-5000. 

e. 31 CFR 215.2 (5 U.S.C. 5516, 5517, 
and 5520). 


* * * * * 


Example 4. Summary of RIT Allowance 
Procedures 


Year 1: In 1986, the employee received 
$31,050 in covered moving expense 
reimbursements. After subtracting 
$9,250 of deductible moving expenses, 
$21,800 of the reimbursements 
(nondeductible moving expenses) were 
subject to Federal tax withholding. (No 
State or local tax withholding in this 
case.) This example assumes that all 
reimbursements were paid on one 
voucher. 

Apply WTA formula: 

Y=X/1—X (N) 

where 

Y=WTA 

X=Federal withholding tax rate (.20) 
N=nondeductible moving expenses ($21,800) 
Then 

Y =.20/1—.20 ($21,800) 

Y=$5,450 

Compute net payment to employee in 
Year 1: 


Total moving expense reim- 
bursement in year 1 


Less deductible moving ex- 
— 9,250 


Nondeductible moving expenses 
subject to withholding 
Plus WTA on $21,800 


Amount subject to withholding... 
Less Federal tax withholding 
(087,250.20) vinessssvssviertserericaveee —5,450 


Balance after withholding $21,800 
Plus deductible moving ex- 
+9,250 


$31,050 


$21,800 
+5,450 


$27,250 


Year 2: In 1987, the amount of the RIT 
allowance is determined on the basis of 
covered reimbursements in Year 1. 
Assume that $21,800 of nondeductible 
moving expenses is the same as the 
covered taxable reimbursements. Also, 
assume that employee and spouse 
(married, filing jointly) have combined 
earned income of $65,000. Thus, Federal 
marginal tax rates would be 38% for 
Year 1 (from app. 2-11.A) and 35% for 
Year 2 (from app. 2-11.C). Also assume 
the applicable State and local marginal 
tax rates are 6% and 2%, respectively, of 
taxable income. 

Apply CMTR formula for Year 1: 
X=F+(1—F)S+(1—F)L 

where 

X=CMTR for Year 1 

F=Federal tax rate for Year 1 (.38) 
S=State tax rate for Year 1 (.06) 
L=local tax rate for Year 1 (.02) 
Then 

X=.38+(1—.38).06+ (1 —.38).02 
X=.38+ .0372+.0124 

X=.4296 

Apply CMTR formula for Year 2: 
W=F-+(1—F)8+(1—F)L 

where 

W=CMITR for Year 2 


F=Federal tax rate for Year 2 (.35) 

S=State tax rate for Year 1 (.06) 

L=local tax rate for Year 1 (.02) 

Then 

W=.35+(1—.35).06+ (1 +.35).02 

W=.35+.0390+.0130 

W=.4020 

Apply RIT gross-up formula: Z=X/1-W 

(R)—1—X/1—W (Y) 

where 

Z=RIT allowance 

X=CMTR for Year 1 (.4296) 

W=CMIR for Year 2 (.4020) 

R=covered taxable reimbursements for Year 
1 ($21,800) 

Y=WTA paid in year 1 ($5,450) 

Then 

Z=.4296/1—.4020 ($21,800) —1—.4296/ 
1—.4020 ($5,450) 

Z=.7184 ($21,800) —.9538 ($5,450) 

Z=$15,661.12—$5,198.21 

Z=$10,462.91 


Compute net payment to employee in 
Year 2: 


RIT allowance payable $10,462.91 
Less Federal withholding tax 


Less State and local withhold- 
Net amount paid to em- 


‘If no WTA's had been ae in this example, the RIT 
allowance would be $15,661.12. The Federal withholding 
tax would be $3,132.22, ——" @ net payment to the 
employee of $12,528.90. 


3. The appendices following Part 11, 
Chapter 2 of the FTR are amended by 
adding the Federal tax table for 1986 to 
Appendix 2-11.A, the State tax table for 
1986 to Appendix 2-11.B, and Federal 
tax table for 1987 as Appendix 2-11.C, 
reading as follows: 


BILLING CODE 6820-24-M 
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FEDERAL MARGINAL TAX RATES BY EARNED INCOME LEVEL AND FILING STATUS = TAX YEAR 1986 
The following table is to be used to determine the Federal marginal tax rate for Year l 
for computation of the RIT allowance as prescribed in FTR 2-11.8e(1). This table is to be 
used for employees who received covered taxable reimbursements during calendar year 1986. 


Married Filing 
Marginal Jointly/Qualifying Married Filing 


Tax Rate Single Taxpayer Heads of Household Widows & Widowers Separately 
But not But not But not But not 


Over over Over over Over over Over over 
$6,180 $7,370 $6,782 $9,533 $9,670 $11,795 $5,840 $7,879 
7,370 8,450 9,533 10,523 11,795 13,739 7,879 9,665 
8,450 10,710 10,523 12,705 13,739 18,356 9,665 11,000 
10,710 11,775 N/A N/A N/A N/A N/A N/A 
11,775 \° 23,397 N/A N/A 18,356 23,068 11,000 11,600 
N/A N/A 12,705 16,050 N/A N/A N/A N/A 
13,197 15,648 16,050 19,764 23,068 27,963 11,600 13,947 
15,648 18,108 19,764 23,841 N/A N/A N/A N/A 
N/A N/A N/A N/A 27,963 33,533 13,947 16,843 
18,108 22,040 N/A N/A N/A N/A N/A N/A 
N/A N/A 23,841 29,849 N/A N/A N/A N/A 
N/A N/A N/A N/A 33,533 40,202 16,843 20,297 
22,040 28,198 N/A N/A N/A N/A N/A N/A 
N/A N/A 29,849 35,320 40,202 46,870 20,297 22,659 
28,198 33,918 N/A N/A N/A N/A N/A N/A 
N/A N/A 35,320 41,715 N/A N/A N/A N/A 
N/A N/A N/A N/A 46,870 59,477 22,659 30,364 
33,918 40,741 N/A N/A N/A N/A N/A N/A 
N/A N/A 41,715 54,643 N/A N/A N/A N/A 
40,741 47,419 N/A N/A 59,477 76,132 30,364 44,795 
47,419 64,468 54,643 74,430 76,132 104,120 44,795 55,653 
N/A N/A 74,430 112,442 104,120 128,224 55,653 69,383 
64,468 96,172 112,442 129,934 N/A N/A N/A N/A 
N/A N/A N/A N/A 128,224 183,988 69,383 106,160 
96,172 --- 129,934 --- 183,988 --- 106,160 --- 


N/A means tax rate not applicable for filing status. 


Appendix 2-11.A. Federal Tax Table for RIT Allowance 
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STATE MARGINAL TAX RATES BY EARNED INCOME LEVEL = TAX YEAR 1986 
The following table (pages 9 thru 12) is to be used to determine State marginal tax rates 
for calculation of the RIT allowance as prescribed IN FTR 2-11.8e(2). This table is to 
be used for employees who received covered taxable reimbursements during calendar 
year 1986. 


Marginal tax rates (stated in percents) for the earned income 


amounts specified in each column. 1/ 2/ 
State (or district) $20,000-24,999 $25,000-49,999 $50,000-74,999 $75,000 & OVER 
1. Alabama 5% 5% 5% 5% 
2. Alaska 0 0 0 0 
3. Arizona 8 8 
Arkansas 7 


California 
if single status 3/ 


Colorado 
Connecticut 
Delaware 


District of 
Columbia 


Florida 
Georgia 


Hawaii 
if single status 3/ 


Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 


Maine 
if single status 3, 


Maryland 
Massachusetts 
Michigan 


Minnesota 
if single status 3 


Appendix 2-11.B. State Tax Table for RIT Allowance 
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STATE MARGINAL TAX RATES BY EARNED INCOME LEVEL - TAX YEAR 1986 (cont'd.) 


Marginal tax rates (stated in percents) for the earned income 


amounts specified in_each column. 1/ 2/ 


State (or district) $20,000-$24,999 $25,000-49,999 $50,000-74,999 $75,000 & OVER 


Mississippi 5 5 5 5 


Missouri 6 6 6 6 


Montana 10 11 ll 


Nebraska *tax 19% of Federal income tax liability 4/ 
Nevada 0 0 

New Hampshire 0 0 

New Jersey 

New Mexico 

New York 

North Carolina 

North Dakota 

Ohio 

Oklahoma 6 6 6 
Oregon 9.75 9.75 9.75 
Pennsylvania 2.167 2.167 2.167 


Rhode Island *tax 22.21% of Federal income tax liability 4/ 


South Carolina 7 7 
South Dakota 0 0 
Tennessee 


Texas 


Utah 7.075 7.75 
Vermont *tax 26.5% of Federal income tax liability 4/ 
Virginia 5.75 5.75 


Washington 0 0 


Appendix 2-11.B. 
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STATE MARGINAL TAX RATES BY EARNED INCOME LEVEL - TAX YEAR 1986 (cont'd) 


Marginal tax rates (stated in percents) for the earned income 
amounts specified in each column. 1/ 2 ; 


State (or district) $20,000-24,999 $25,000-49,999 $50,000-74,999 $75,000 & OVER 


49. West Virginia 3. 
if single status 3/ 8. 


5 7.4 10.5 13 
2 12.6 12.9 13 
1 


50. Wisconsin $ 9.5 10 10 


51. Wyoming 0 0 0 0 


1/ Earned income amounts that fall between the income brackets shown in this table 
(e.g, $24,999.45, $49,999.75, etc.) should be rounded to the nearest dollar to 
determine the marginal tax rate to be used in calculating the RIT allowance. 


If the earned income amount is less than the lowest income bracket shown in this 
table, the employing agency shall establish an appropriate marginal tax rate as 
provided in FTR 2-11. 8e(2) (b). 


This rate applies only to those individuals certifying that they will file under 
a single status within the States where they will pay income taxes. All other 
taxpayers, regardless of filing status, will use the other rate shown. 


Rates shown as a percent of Federal income tax liability must be converted to a 
percent of income as provided in FTR 2-11.8e(2). 


Appendix 2-11.B. 
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FEDERAL MARGINAL TAX RATES BY EARNED INCOME LEVEL AND FILING STATUS - TAX YEAR 1987 
The following table is to be used to determine the Federal marginal tax rate for Year 2 
for computation of the RIT allowance as prescribed in FTR 2-11.8e(1). This table is to 


be used for employees whose Year 1 occurred during calendar years 1983, 1984, 1985, and 
1986. 


Married Filing 
Marginal Jointly/Qualifying Married Filing 
Tax Rate Single Taxpayer Heads of Household Widows & Widowers Separately 


But Not Ce eee. But Not 

Over over Over over Over over Over _over 
$4,650 $6,481 $7,763 $10,309 $10,400 $13,719 $5,811 §7,081 
6,481 21,979 10,309 31,379 13,719 40,020 7,081 19,602 
21,979 33,433 31,379 47,903 40,020 58,705 19,602 31,572 
33,433 58,810 47,903 88,015 58,705 101,432 31,572 54,120 


58,810 —— 88.015 oe. 101,432 ee 54.12n orn 


Appendix 2-11.C Federal Tax Table for RIT Allowance - Year 2 
BILLING CODE 6820-24-C 
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Dated: May 11, 1987. 
T.C. Golden, 
Administrator of General Services. 
[FR Doc. 87-11703 Filed 5-22-87; 8:45 am] 
BILLING CODE 6820-24-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Income Security Policy; Applications 
for Grants 


May 19, 1987. 


Pursuant to section 1110A of the 
Social Security Act, the Assistant 
Secretary for Planning and Evaluation 
_ (hereafter the Assistant Secretary) is 
seeking applications for research in the 
area of income security policy from 
States and public and other 
organizations. 


A. Type of Application Requested 


This announcement seeks 
applications for projects to develop and 
conduct a program of research relating 
to national policy concerns in the area 
of income security policy. The following 
' paragraphs describe this general area of 
interest in greater detail by enumerating 
high priority areas of research. The 
questions they contain are intended as 
illustrations of specific concerns. 
Applications should be for projects that 
will address one or more of the priority 
areas discussed below; other, closely 
related issues may also be included if 
they are shown to be relevant to the 
general area of interest. 

A broad range of methodologies are 
acceptable for the purpose of this grant 
competition. However, all proposed 
projects should embody a sound 
theoretical base upon which new and 
original empirical work, employing the 
most useful and relevant data bases, is 
built. Applicants must demonstrate 
knowledge of past and current research 
relating to the priority area under 
consideration, and they must also 
demonstrate access to data adequate to 
conduct a proposed study. 

1. The high priority research areas for 
which applications for the proposed 
program of research are most desired 
are as follows: 

a. The relationship of availability of 
medical services to welfare 
dependency. Disincentives affecting the 
movement of individuals from public 
program dependency to economic self- 
sufficiency are an unintended and 
undesirable (albeit inevitable) 
complement to all means-tested 
governmental income transfer programs. 
The work disincentives which strike at 


the margin of economic behavior (i.e. 
“notches”) for programs such as Aid to 
Families with Dependent Children 
(AFDC) and Supplemental Security 
Income (SSI), are familiar to both policy 
makers and researchers. For the latter 
group, the literature devoted to 
econometric studies and evaluations of 
negative income tax demonstrations, is 
massive. Despite this previous analytic 
effort, we continue to have an 
inadequate understanding of both the 
way in which notches theoretically 
affect behavior, and how they work in 
practice. 

This lack of knowledge is particularly 
true for the notch surrounding the 
availability of medical services in 
general, and the Medicaid program in 
particular. Because of a belief that 
health insurance was unavailable for 
many entry level jobs and that the 
prospect of losing health coverage that 
would accompany leaving AFDC was 
preventing many families from looking 
for and taking jobs that would allow 
them to become economically self- 
sufficient, “transitional” Medicaid 
Coverage provisions have been enacted. 
Current law requires States to provide 9 
months of Medicaid coverage to all 
families who lose eligibility for AFDC 
due to the termination of the “one-third” 
income disregard. States have the option 
of extending this coverage for an 
additional 6 months in the case of a 
family that would be eligible for AFDC 
if the $30 plus one-third disregard were 
applied. Families who lose AFDC due to 
an increase in earnings continue to be 
eligible for 4 months of Medicaid 
benefits. 

Given the above, resolution to 
questions such as the following are 
relevant to acquiring an understanding 
of notches that involve the availability 
of medical services and welfare 
dependency: 

¢ How does the theory of preferences 
for cash wages vs. non-cash benefits 
relate to the notch effect for Medicaid? 

¢ Does the Medicaid notch differ from 
other, similar work disincentive notches, 
and if so, how? How does the 
interaction of Medicaid with other major 
low-income support programs, AFDC & 
SSI, distinguish the Medicaid notch? 

© What effect does the insurance 
nature of the program, especially 
concerning the individual-specific 
valuation of this insurance, have on 
differentiating the Medicaid notch? How 
do these valuations compare with the 
characteristics of the program 
recipients? Can the Medicaid notch be 
systematically related to the distribution 
of these program user characteristics? 
What issues of selection bias (e.g. those 
with actual or anticipated large medical 
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expenses over using the program) are 
involved? 

© What is the effect of nominally free 
health care availability on individuals’ 
responses to the accompanying non- 
price costs (e.g. time, dignity, perceived 
quality)? 

¢ What are the theoretical and 
practical effects of current “transition” 
provisions on willingness to take 
employment without health insurance 
benefits? To what extent is transition 
coverage used by people exiting from 
AFDC? When the transition benefits 
end, what is the subsequent health care 
financing behavior of the formerly 
assisted family unit? What is the 
availability of health care coverage for 
AFDC participants exiting to gainful 
employment? 

Several data bases are clearly 
relevant for effective research in this 
priority area. Examples are the Survey 
of Income and Program Participation 
(SIPP) and the Current Population 
Survey (CPS), which since 1979 contains 
information on the availability of health 
insurance for low paying jobs. More 
detailed medical data bases such as the 
National Medical Care Utilization and 
Expenditure Survey will be relevant 
depending on the method chosen for 
analysis. Additionally, use of data 
stemming from the period following 
enactment of the Omnibus Budget 
Reconciliation Act (OBRA) of 1981, may 
enable new research costs to be 
decreased while simultaneously 
enhancing the product.? 

b. Effects and efficiency of transfers 
on growth and income distribution. The 
effects that government transfer 
payments, and the taxes which are 
needed to finance these expenditures, 
have on economic growth, factors which 
lead to growth, and the distribution of 
personal income, are the source of great 
analytical debate in the field of 
economics. It has been argued that 
transfers inhibit economic growth, and 
even more strongly, that the same 
transfers intended as a means of moving 
the distribution of personal income 
towards greater equality, have instead, 
produced a more skewed income 
distribution. While we have a massive 
literature and an accompanying solid 
understanding of the transfer costs 


1 See for example, Research Triangle Institute, 
“Follow-Up Study of the 1981 AFDC Amendments”, 
Final Report submitted to the Office of Family 
Assistance, Social Security Administration, 
Department of Health and Human Services, 
Research Triangle Park, NC, 1984. (This report can 
be obtained by writing to: Policy Information 
Center, Office of the Assistant Secretary for 
Planning and Evaluation, Department of Health and 
Human Services, Washington, DC 20201.) 
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associated with decreased labor supply, 
our knowledge concerning the effects of 
transfers on capital formation and hence 
long-run economic growth, is quite 
limited. What are the macroeconomic 
processes associated with and affected 
by the overall government transfer 
structure? The impact that transfers 
have on economic growth (i.e. the costs 
in terms of foregone growth due to 
transfers) and the resultant distribution 
of personal income (the “efficiency” of 
these transfers) sets the general study 
context for more specific research 
questions including: 

© What are the most appropriate and 
accurate meaus of measuring personal 
income distribution and the degree of 
inequality? How is the behavior of the 
government, i.e. transfers and taxes, 
explicitly accounted for and integrated 
into the proper measurement 
framework? 

¢ What is the relationship between 
changes in income distribution and 
transfer efforts through time (e.g. over 
the last 20 years) and across countries 
(including high/low income, and 
market/non-market economies)? Is there 
an identifiable trade-off between costs 
of transfers and changes in income 
distribution across time and countries? 
If so, can this relationship be quantified 
with time series data? 

¢ What are the specific effects of the 
tax-transfer structure through time on 
the lowest population quintile, and what 
are the costs (in a general equilibrium 
setting) associated with altered savings, 
capital formation, labor supply, and 
productivity behavior, for the increased 
equality bought by these transfers? 

¢ What other more general effects 
through time can be determined 
concerning trends in Lorenz curves, Gini 
coefficients, or other measures of 
inequality, as specifically related to 
income transfer efforts? 

Corresponding to the large range of 
possible topics in this priority area, no 
single data set will have all the desired 
characteristics for this study. 
investigators are encouraged to explore 
possibilities for combining and piecing 
together information from a variety of 
sources. 

c. Measurement of poverty: Optimal 
accounting periods and development of 
consumption-based poverty standards. 
The measurement of poverty has been a 
research issue of great importance 
generating intense controversy for many 
years. It has been a policy issue, 
however, only since the birth of the 
Great Society's War on Poverty when 
separating the non-poor, program- 
ineligible population from the poor, 
program-eligible population became 
fundamental to anti-poverty policies for 


some of the relevant populations. A 
completely satisfactory method of 
performing this demarcation has not 
been devised. Sources of complexity for 
this type of calculation include: 

¢ Determining the appropriate subject 
economic unit; 

© Varying sizes and composition of 
these units however defined; 

¢ Diverse geographic locations and 
regional economic conditions facing 
these units; and 

¢ Continually changing individual and 
societal perceptions concerning the 
definition of minimum standards of 
living. 

This priority area is concerned with 
research which will increase our 
understanding of the most appropriate 
measure of poverty in the context of the 
American economy in the late 1980s. 
Two themes, from a large list of 
valuable potential questions underlying 
the measurement of poverty, are 
emphasized here as comprising complex 
and contentious aspects of the larger 
problem: 

(1) What are optimal accounting time 
periods? 

(2) Can appropriate consumption- 
based poverty standards be devised? 

(1) The accounting period is the time 
period over which income is counted for 
the determination of benefits for various 
means-tested income support programs. 
Short accounting periods will be more 
responsive to income changes, while 
longer accounting periods may generate 
benefit distributions that are generally 
regarded as more equitable. This is 
because under a short accounting 
period, families with relatively high 
incomes on an annual basis may qualify 
for benefits in some months if their 
incomes are irregular or seasonal. Thus 
horizontal inequity is a common result 
between equal-income units with steady 
vs. fluctuating incomes when short 
accounting periods are used. In the 
context of global questions concerning 
the measurement of poverty and optimal 
accounting periods, specific questions 
that arise include: 

© What are the effects of alternative 
accounting periods on program 
eligibility and participation, poverty 
rates, and the distribution of personal 
income? Can poverty rates be 
determined for different accounting 
periods as an analog to different policy 
prescriptions being designed for 
differentiated poverty population 
segments? 

© What are these effects specifically 
for multi-year over annual periods (i.e. 
employing an “averaging” concept)? 

¢ Conversely, using e.g. the Survey of 
Income and Program Participation data 
base, what are the effects encountered 
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by use of single or averaged (e.g. moving 
averaged) sub-annual accounting 
periods? 

Use of both multi- and sub-annual 
accounting periods will directly address 
the consequences of the adoption of an 
altered definition of need for the 
programs under review. Moreover, these 
research questions dictate an 
investigation of optimal accounting time 
periods as fundamentally linked to 
individual program purposes, 
themselves a function of the degree to 
which recipient population categories 
have been successfully identified and 
defined. The proposed research is 
closely analogous to poverty spell and 
poverty turnover analysis as it relates to 
the study of welfare dynamics and 
dependency. 

(2) In the current official calculation of 
the poverty population and hence 
poverty rate (for varying demographic 
groups), poverty thresholds are used to 
delineate poor from non-poor. The 
“Orshansky” measure in its current 
official usage combines elements of both 
a relative and absolute poverty 
definition. The thresholds are absolute 
to the extent that they reflect an earlier 
attempt to measure average food 
expenditure as a share of after-tax 
income combined with a measure of a 
minimum food consumption budget. 
They are relative since they were 
calculated in relation to an entire 
population at a specific time. The 
growth of income over time has altered 
the proportion of after-tax income spent 
on food, and large price change 
adjustments have been made which 
were calibrated to an overall 
consumption basket rather than a need- 
based one. Accordingly, the following 
questions arise in regard to changing 
this measure: 

¢ What are the prospects for 
development of appropriate 
consumption-based poverty standards— 
ruling out those standards based solely 
on food—which would thus provide an 
updated, absolute poverty measure? 

e An anomaly may arise when 
poverty measurement is directly linked 
to consumption of a good whose price is 
distorted by being set in an imperfect 
market. The phenomenon of “Ricardian 
rents” refers to a situation where an 
inelastically supplied good such as 
housing commands an “economic rent”, 
ie. the excess of actual price over the 
minimum price necessary to bring forth 
various supplies by owners. This 
situation could theoretically have a 
dramatic effect on the measurement of 
poverty in the case where welfare 
dollars are perceived to inflate housing 
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prices (because of the rent), which then 
“feedback” into the poverty measure. 

Can this effect be empirically 
quantified and estimated? What can be 
determined regarding measures such as 
the “transfer elasticity of discretionary 
spending” (which underlies the extent to 
which housing prices are bid up by 
transfer income)? Can consumption- 
based poverty standards be adjusted to 
correct for this class of distortions? 

* Can consumption-based standards 
be designed to accommodate differing 
consumption patterns for alternative age 
groups, family composition and regional 
location? Determination of equivalence 
scales would appear to be an integral 
component of the research. 

¢ How would (non-human) capital 
asset holding be integrated into an 
investigation of consumption-based 
poverty standards? Can the ASPE- 
funded 1983 and 1986 Survey of 
Consumer Finances or the Survey of 
Income and Program Participation serve 
as the basis for novel research which 
integrates wealth accumulation and 
asset ownership into a broader 
framework of relative economic status? 
_ As stated above, these two issues 
have been emphasized as being 
important and unresolved ones. Other 
relevant issues are not excluded from 
research for this priority area. 

d. The Economic Attainment of Blacks 
and Puerto Ricans . Immigrant groups in 
the past have typically done well in the 
U.S. economy, rising from the bottom of 
the economic heap to at least an average 
(and in many cases, above average) 
position in a relatively short while. It 
appears that these trends have not 
applied to the overall American black 
and Puerto Rican populations. 
Moreover, for specific segments of these 
two populations there appears to be a 
worsening economic and socio-cultural 
condition. Several questions arise from 
this observation: 

© To what extent is the overall 
appearance of differential progress 
borne out by careful examination? What 
hypotheses can be empirically tested to 
provide solid explanations for this 
occurrence if it is demonstrated to be 
true? 

¢ In comparing and contrasting the 
economic experiences of blacks and 
Puerto Ricans, both against other 
minority groups and among segments of 
poor blacks and Hispanics respectively, 
can we gain a better understanding of 
why economic progress has differential 
effects on varying population segments? 
What factors are responsible for 
differential group economic status? 

¢ What are the socio-economic and 
cultural causes, correlates, and 
consequences of the high incidence of 


poverty in large central cities? Is there a 
highly disadvantaged population among 
the poor residing in central cities whose 
condition deserves special analytic 
explanation (e.g. deficiency of positive 
social values vs. limited opportunities 
and barriers to the achievement of self- 
sufficiency) and special intensive anti- 
poverty remedial efforts? 

As can be seen from the above, a 
particular focus of this priority area 
concerns the so-called “underclass” 
population. Though this poverty segment 
defies clear definition, and the 
underclass term itself elicits significant 
controversy, many analysts have 
demonstrated the existence of a 
severely handicapped group of poor 
fitting some or all of the prominent 
characteristics associated with this 
classification. One aspect of this area 
relates to certain segments of the AFDC 
population about which little is known. 
A significant proportion of those who 
leave the rolls exit because the youngest 
child reaches eighteen, i.e., becomes 
“overaged”. Another group is thought to 
“recycle” poverty, i.e. transmit poverty 
intergenerationally. Concerns are 
increasingly voiced that those who are 
long-term users of AFDC belong to these 
groups. 

Of the many questions that arise in 
this context; the following seem among 
the most salient: 

¢ Very little data is available on this 
group of welfare dependents, and 
therefore little is known regarding 
changes in its size and composition over 
time. To what extent is it possible to use 
various data sources, such as the 
decennial census or State welfare 
agency case data files, for learning more 
about the supposed growth in this 
population in absolute numbers over a 
time period such as twenty years? Can 
data be found that would illustrate its 
growth relative to other AFDC users? 

¢ Is it possible to address questions 
regarding the rural-urban composition or 
the racial make-up of this group? Such 
data are crucial to shedding light on the 
standard presumption that this group of 
people is predominantly minority and 
inner city. 

¢ Can such data regarding the 
changes in worst-case poverty be used 
to illustrate some of the effects of the 
wider social disintegration that has 
occurred in many areas over the last 
twenty years or so? 

Due to the obvious need for detailed 
breakdowns of characteristics, and 
specific comparisons between the 
characteristic groupings, the appropriate 
data base would likely be the decennial 
Censuses. 

e. The incidence and implications of 
the growth of sub-families. Recent 
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research demonstrates that the growth 
of related sub-families, defined as 
including families of two or more 
persons within a larger household, 
whose head is a relative of the 
household head, in the past 10 years 
represents a significant new 
demographic trend in household 
formation and structure. Due to 
technical changes occurring in 1981 and 
1982 in the way subfamilies were 
recorded in the Current Population 
Survey (CPS), over 1 million subfamilies 
were newly identified (CPS counting of 
non-related “secondary” families does 
not appear to be suspect). This finding 
clearly demonstrates that the number of 
sub-families identified previous to the 
CPS coding change grossly 
undercounted the true population.? 
Three sets of issues immediately present 
themselves regarding this discovery: 

¢ Taking the new CPS coding as 
accurate, what is the historical pattern 
of sub-families prior to 1981? 

© What are the characteristics of 
these subfamilies (e.g. race, age of head 
and children, total income and sources 
of this income, asset ownership, and 
education), and in particular how do 
these characteristics compare with other 
categories of families such as various 
government program recipients? 

¢ How can the growth of sub-families 
be explained, what are its causes, and 
what can be projected into the future 
about the number and composition of 
these sub-families? 

Overall, changes to this sub-family 
population appear to have profound 
consequences for income security issues 
concerning both elderly and non-elderly 
populations. These issues include: 

* To the extent that previously 
unidentified sub-families are 
categorically eligible for government 
programs, especially AFDC, and further 
that the characteristic? of AFDC 
eligibles are altered with the addition of 
the sub-families, it is likely that 
historical studies of the low-income 
population which are run on multiple 
CPS files using the family as the basic 
unit of analysis will be impaired 
(preliminary evidence supports this 
thesis). Can these multiple effects 
regarding our understanding of the low- 
income population be sorted out? Do 


2 Ruggles, Patricia & Richard C. Michel, 
“Participation Rates in the Aid to Families with 
Dependent Children Program: Trends for 1967 
Through 1964”, The Urban Institute, Washington, 
DC, April 1987, Contract HHS—100-84-0032, Task 
Order No. 5. (This report can be obtained by writing 
to: Policy Information Center, Office of the 
Assistant Secretary for Planning and Evaluation, 
Department of Health and Human Services, 
Washington, DC 20201.) 
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these effects include estimates of the 
number of families in poverty, and 
hence poverty rates? 

¢ What relationships exist between 
the growth of sub-families and the 
incidence of teenage pregnancy? 

© What is the interaction between 
large numbers of sub-families and the 
provision of child care? 

© What can be said concerning 
altered living arrangements, in general, 
and their effects on education, work and 
welfare receipt? 

The relevant data base for this project 
would most likely be the decennial 
Censuses, though this may possibly be 
substituted (or complemented) by newly 
enhanced Panel Study of Income 
Dynamics (PSID) data, produced by the 
University of Michigan's Survey 
Research Center, or DHHS in-house 
Integrated Quality Control (IQC) data. 
The research difficulty involves the 
complex process of identifying related 
sub-families when located in a multi- 
generational household unit. For both 
the PSID and IQC data bases, recently 
implemented changes will allow more 
precise identification of sub-families. 

f. Unemployment spell dynamics and 
displacement. For over twenty years 
Federal government labor policy has 
actively promoted education and 
training programs devoted to increasing 
the labor market prospects for workers 
who lack adequate human capital. A 
central analytical question behind these 
direct job creation and training program 
activities involves a better 
understanding of employee 
dispiacement and corresponding 
unemployment dynamics resulting from 
this form of labor market intervention. 
This understanding is germane to 
defending the continuance or alteration 
of these programs. 

Our ignorance concerning this priority 
area is illustrated by two facts: There 
have been almost no employment or 
training programs run on an 
experimental basis; and when there has, 
non-experimental comparative studies— 
the overwhelming majority of research 
in this area—have generated different 
results than the ‘true’ experimentally 
determined ones. 

The following questions represent 
some of the important issues connected 
with this priority area: 

¢ The “stylized” policy view that 
permeates many areas, from training 
programs to immigration laws, is that 
entry into the labor force of trainees or 
migrants causes displacement of current 
workers. The concern of many is that 
such displacement leads to a permanent 
increase in unemployment. Economic 
growth theory, and empirical 
applications thereof, tells us that this. 


view. is false, because labor supply 
growth is associated with an increase in 
the rate of growth of per capita income 
over time. Therefore, displacement, in so 
far as it ever occurs, can only be a short- 
run phenomenon; in other words, every 
entry into the labor force may or may 
not initiate an unemployment spell for 
someone already working. The relevant 
question therefore, is what can be 
discerned regarding the short-term 
displacement that occurs from training 
the AFDC population? To the extent that 
training of welfare dependents leads to 
successful job placement, does this 
occur at the cost of displacement? What 
are the prospects for the development of 
an appropriate model that can be used 
to properly evaluate the effects of 
training activities in the AFDC area in 
particular? 

¢ What are the empirical 
determinants of displacement (e.g. job 
categories, employee characteristics, 
wages, and lengths of resulting 
unemployment spells associated with 
labor force participation of different 
population segments (e.g. immigrants; 
and current and potential welfare 
recipients))? What types of jobs do 
originally displaced workers eventually 
find? Are there differential union/non- 
union effects relative to displacement of 
program participants? 

¢ What other displacement effects 
occur (e.g. on capital formation, moving 
costs, types of jobs provided by the 
economy, local labor movements, etc.)? 
How is displacement affected by 
national/regional unemployment rates 
or vacancy rates? 

It appears that a carefully done 
unemployment spell-based analysis in 
this context would be very useful even if 
well-specified displacement estimation 
proved to be elusive. Clearly a better 
understanding of both long- and short- 
run effects of job creation and training 
programs is needed to design programs 
with a sound analytic foundation and 
hence which are cost-effective. This 
priority area covers an extremely broad 
set of issues. Investigators are 
encouraged to explore possibilities for 
combining and piecing together 
information from a variety of sources. 

g. The transfer society: Growth, 
composition (cash v. in-kind 
expenditures), and political-economic 
explanations and implications. In the 
past 25 years, there has been a massive 
growth in the level of means-tested in- 
kind benefits to the point that they 
currently dwarf means-tested cash 
benefits. In fact, the Bureau of the 
Census has estimated that when in-kind 
benefits are counted, poverty rates are 
between 8 and 33 percent lower than 
those based solely on money income, 


Federal Register / Vol. 52,,No. 100 / Tuesday, May 26, 1987 / Notices 


depending on the income definition used 
to evaluate these non-cash benefits. A 
major change such as this in the nature 
of transfers stimulates questions such as 
the following: 

¢ Why as a nation have we witnessed 
such a proliferation of in-kind benefits? 

¢ What political and economic factors 
account for this behavior? 

¢ What effects does this transfer 
structure have on poverty and the 
personal distribution of income? 

¢ It is claimed by some researchers 
that political economic constraints 
account for the presumed “inefficiency” 
of in-kind over cash grants. What are 
these constraints? Is the assertion of 
inefficiency overstated? If, in fact, these 
constraints lead to a significant welfare 
loss, what changes would promote a 
more efficient transfer structure? 

¢ Are there indirect effects of growth 
on the level of transfers, i.e. in a 
“donor—recipient” model, does 
economic growth affect the decisions on 
the part of the “donors” to change both 
the level and/or composition of benefits 
to the “recipients”? 

¢ With the unprecedented growth of 
in-kind benefits, the importance of 
deriving proper in-kind benefit 
evaluation methodologies is increased 
for both poor and non-poor populations. 
Can consistent evaluation techniques be 
devised? Can these techniques be 
applied to the parallel issue of the 
measurement and growth of non-cash 
fringe benefits and the degree to which 
these benefits have substituted for cash 
remuneration? What is the relevance of 
a single poverty index once a “full” 
evaluation has been performed? 

Research in this overall area would 
necessarily encompass work positing 
varied explanations and arising from 
several disciplines, be intended to 
inform an understanding of the political 
structure and its changes over the last 25 
years, and would attempt to link these 
political changes to the significant 
changes which have occurred in the 
overall transfer structure. 

Despite the apparent thematic nature 
of the proposed research, offerors are 
encouraged to devise empirical tests for 
the competing explanations of the time 
series changes in the level and 
composition of transfers. 

2. Products. The applicant should 
present a schedule for delivery of 
interim progress reports and a final 
report. For any project which 
significantly enhances a data base in the 
course of the work, a well-documented 
public use file should also be prepared. 

3. Potential users. Potential users of 
the research include policy makers at 
Federal, State and local levels of 
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government, employers, unions, 
financial institutions, investors, and 
providers of health insurance, pensions 
and other fringe benefits. Because many 
of those who will be interested in this 
research lack advanced technical 
training, it is important that the results 
of projects be presented in a fashion 
accessible to such and audience. 

4. Types of projects excluded. In 
consideration of the intent of this 
announcement, applications 
- concentrating on a narrow 
programmatic or policy focus, or on one 
. which is not directed to concerns of 
national interest, will not be considered 
for funding. 

In addition, this announcement seeks 
empirical analysis of the individual 
issues which is founded on a sound 
theoretical base. Applications that are 
limited to theoretical development or 
include new data collection efforts, will 
not be considered. 

5. Content and organization of the 
applications. The application must begin 
with a cover sheet followed by the 
required application forms and an 
abstract (of not more than two pages) of 
the application. Failure to include the 
abstract may result in delays in 
processing the application. Each 
application should include a discussion 
of the relevant literature, a description 
of the models to be analyzed, the data 
sources to be used, and the 
methodologies proposed to test the 
models. Resumes of staff should be 
included, as should a full budget and a 
schedule of tasks for the proposed 
projects. 


B. Applicable Regulations 


1. “Grants Programs Administered by 
the Office of the Assistant Secretary for 
Planning and Evaluation” (45 CFR Part 
63), Code of Federal Regulations, 
October 1, 1980. 

2. “Administration of Grants” (45 CFR 
Part 74), Code of Federal Regulations on 
June 9, 1981. 


C. Effective Data and Duration 


1. The grants awarded pursuant to this 
announcement are expected to be made 
on or about September 30, 1987, 
however some may be made subsequent 
to this date (see Section D below). 

2. In order to avoid unnecessary 
delays in the preparation and receipt of 
applications, this notice is effective 
immediately. The closing dates for 
applications are specified in Sections F 
and G below. 

3. Applicants may present a work plan 
and budget covering a twelve to 
eighteen month period. 


D. Statement of Funds Available 


1. $400,000 has been set aside for 
grants to be awarded as a result of this 
announcement. Specifically, $100,000 is 
for grants covering priority area a. The 
Relationship of Availability of Medical 
Services to Welfare Dependency. 
Applications in this priority area may be 
for a single project costing 
approximately $100,000 or for smaller 
projects costing approximately $50,000. 
For the remaining six priority areas, 
applications may be for single projects 
costing as much as $150,000, but it is 
expected that most awards will be for 
single projects of $50,000 to $75,000. Up 
to $150,000 of additional funds (utilizing 
fiscal year 1988 policy research funds), 
may be made available for unfunded 
proposals which are of exceptional 
quality in these priority areas (b. 
through g.). 

Applicants are encouraged to seek 
additional funds from other sources for 
this project. Applicants should discuss 
any commitments, plans, or hopes for 
additional funds, including size and 
sources. When it is judged that 
successful completion of a proposed 
project depends on outside funding, this 
office's funding commitment will be 
made contingent on complete 
demonstration of that outside funding. 

2. Funds may be obligated fully at the 
time of award of these grants or 
incrementally over the following 12 to 18 
months. 

3. The government reserves the right 
to select for funding more than one 
«pplication in a given priority area. 
Further, the selection of the priority 
areas from the entire set, for which 
awards will be made, will be made in 
accordance with the quality of proposals 
received. However, nothing in this 
application should be construed as 
committing the Assistant Secretary to 
make any award. 


E. Application Processing 


1. Applications will be initially 
screened for relevance to the needs 
defined in section A (as well as 
additional areas of interest persuasively 
shown to be relevant by the grantee). If 
judged relevant, the application will 
then be reviewed by a government 
review panel, possibly augmented by 
outside experts. Three (3) copies of each 
application are required. Applicants are 
encouraged to send an additional seven 
(7) copies of their application to ease 
processing, but applicants will not be 
penalized if these extra copies are not 
included. 

2. Applications will be judged as to 
eligibility, quality, and relevance, 
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according to the criteria set forth in item 
5. 

3. An unacceptable rating on any 
individual criterion may render the 
application unacceptable. Consequently, 
applicants should take care to ensure 
that all criteria are fully addressed in 
the application. 

4. Applications should be as brief and 
concise as is consistent with the 
information requirements of the 
reviewers. Applications should be 
limited to 25 doubled-spaced typed 
pages, exclusive of forms, abstract, 
résumés, and proposed budget; they 
should neither be unduly elaborate nor 
contain voluminous supporting 
documentation. 

5. Criteria for Evaluation. Evaluation 
of applications will employ the 
following criteria. The relative weights 
are shown in parentheses. 

a. Usefulness. The potential 
usefulness of the objectives and 
anticipated results of the proposed 
project for providing individuals and 
organizations concerned with the issues 
discussed in Section A above with 
improved bases for making decisions 
about these issues. The potential 
usefulness of the proposed project for 
the advancement of science. (25 points) 

b. Clarity and understanding. 
Understanding and knowledge of prior 
work in the area. The cost effectiveness 
of the proposal and the clarity of 
statement of objectives, methods, and 
anticipated results. (15 points) 

c. Research design. The 
appropriateness and soundness of 
methodology (which may include an 
interdisciplinary approach), including 
overall research design, statistical 
techniques, modeling strategies, choice 
of data, and other proposed procedures. 
Probability of successful completion of 
the study. (30 points) 

d. Experience and qualifications of 
personnel. Principal Investigator’s and 
other key staff's experience in this or 
related areas and indications of 
innovative approaches and creative 
potential. Indication of the ability of key 
staff to produce publishable quality 
reports or articles. (30 points) 


F. Applications Sent by Mail 


Applications may be sent by either 
the U.S. Postal Service or a commercial 
carrier. Applications sent by U.S. Postal 
Service will be considered to be 
received on time by the Grants Officer if 
the application was sent by first class, 
registered or certified mail not later than 
August 3, 1987, as evidenced by the U.S. 
Postal Service postmark on the wrapper 
or envelope, or on the original receipt 
from the U.S. Postal Service. 
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Applications sent by a commercial 
carrier will be considered to be received 
on time by the Grants Officer if sent not 
later than August 3, 1987, as evidenced 


by a receipt from the commercial carrier. 


G. Hand-Delivered Applications 


An application to be hand-delivered 
must be taken to the Grants Officer at 
the address listed at the end of this 
announcement. Hand-delivered 
applications will be accepted daily 
between 9:00 am and 4:30 pm, 
Washington, DC, time, except 
Saturdays, Sundays, or Federal 
holidays. Applications will not be 
accepted after close of business on - 
August 6, 1987. 


H. Disposition of Applications 
1. Approval, Disapproval, or Deferral 


On the basis of the review of the 
application, the Assistant Secretary will 
either (a) approve the application as a 
whole or in part; (b) disapprove the 
application; or (c) defer action on the 
application for such reasons as lack of 
funds or a need for further review. 


2. Notification of Disposition 


The Assistant Secretary will notify 
the applicants of the disposition of their 
application. A signed notification of 
grant award will be issued to the 
contact person listed in block 4 of the 
application to notify the applicant of the 
approved application. 


I. Application Instructions and Forms 


Copies of applications should be 
requested from and submitted to: Grants 
Officer, Office of the Assistant 
Secretary for Planning and Evaluation, 
Department of Health and Human 
Services, 200 Independence Avenue, 
SW., Room 426F, Hubert H. Humphrey 
Building, Washington, DC 20201, Phone 
(202) 245-1794. Questions concerning the 
preceding information should be 
submitted to the Grants Officer at the 
same address. Neither questions nor 
requests for applications should be 
submitted after July 17, 1987. 


J. Federal Domestic Assistance Catalog 


This announcement is not listed in the 
Federal Domestic Assistance Catalog. 


K. Intergovernmental Review of Federal 
Programs 


This program is not subject to 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs” or its implementing 
regulations 45 CFR Part 100. 


Dated: May 19, 1987. 
Robert B. Helms, 
Assistant Secretary for Planning and 
Evaluation. 
[FR Doc. 87-11884 Filed 5-22-87; 8:45 am] 
BILLING CODE 4150-04-M 


Centers for Disease Control 


Availability of Funds for Fiscal Year 
1987; Cooperative Agreements to 
Support State Pregnancy Risk 
Assessment Surveillance 


Introduction 


The Centers for Disease Control 
(CDC) announces the availability of 
funds for Fiscal Year 1987 for 
cooperative agreements to provide 
assistance only to State health 
departments for the purpose of 
undertaking one or both components of 
a pregnancy risk assessment 
surveillance system. The components of 
the system include development and 
initation of a population-based 
surveillance system, Pregnancy Risk 
Assessment Monitoring System 
(PRAMS) and enhancement and 
expansion of the existing Pregnancy 
Nutrition Surveillance System (PNSS). 


Authority 


These programs are authorized under 
section 301(a) of the Public Health 
Service Act (42 U.S.C. 241 (a)), as 
amended. The Catalog of Federal 
Domestic Assistance Number is 13.283. 


Program Background and Objectives 


During recent years, the U.S. infant 
mortality rate has ceased to decline 
rapidly. Moreover, the prevalence of low 
birthweight, the major determinant of 
infant mortality, has declined very little 
over the past 20-30 years. Regional 
studies have suggested that at least part 
of the failure to improve infant 
birthweight and reduce infant mortatity 
is related to both the prevalence of 
maternal factors which increase the 
infant's risk, including smoking during 
pregnancy and poor nutritional status, 
and to problems that result from 
pregnant women failing to receive 
adequate prenatal care. State-specific 
analysis from the National Infant 
Mortality Surveillance (NIMS) project 
revealed major differences among the 
States in infant survival rates. However, 
there are no State-specific data to 


examine how much of this differential is - 


related to behavioral or programmatic 
factors. Such data could be very useful 
for planning and evaluating programs 
aimed at reducing behavioral risk 
factors during pregnancy and at 
improving prenatal programs. Through 
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this activity, CDC proposes to assist the 
States to develop pregnancy 
surveillance through two 
complementary system. The Pregnancy 
Risk Assessment Monitoring System 
(PRAMS) is a population-based survey 
of a sample of all women who have 
recently given birth in the State to 
evaluate risk factors which are 
associated with infant mortality and low 
birth weight. The Pregnancy Nutrition 
Surveillance System (PNSS), which is 
already established in several States to 
collect nutritional information on low 
income pregnant women who attend 
public prenatal clinics, will be expanded 
to obtain additional behavioral risk 
factor data (e.g., smoking and alcohol 
use). 

CDC envisions that both PRAMS and 
PNSS will become ongoing State 
surveillance systems. The State 
participating in this initial stage will 
make major contributions to the 
protocol development of both systems. 
Applications should reflect plans for 
progressive reliance on independent 
financing sources as the systems are 
made fully operational. 

The purposes of these Cooperative 
Agreements are to: 

*Promote the development and use of 
standardized pregnancy surveillance 
methods in support of State MCH and 
WIC program efforts to reduce 
pregnancy-related health risks and 
adverse pregnancy outcomes. 

Assist States in monitoring trends in 
the prevalence of prenatal risk factors 
(smoking, nutrition, alcohol, prenatal 
care, etc.), which are major predictors of 
infant mortality and low birtheweight, 
and in linking these risk factors to the 
incidence of adverse pregnancy 
outcomes. ; 

*Provide information needed to the 
States to assess coverage, targeting, and 
effectiveness of prenatal care programs; 
to redirect health services accordingly; 
and evaluate the extent to which 
program redirections result in improved 
health outcomes. 


Eligible Applicants 


Because the intent of these 
cooperative agreements is to develop 
State capacity to conduct pregnancy risk 
assessment surveillance, competiton is 
restricted to the official public health 
agencies of States including the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
the Northern Mariana Islands, American 
Samoa, the Federated States of 
Micronesia, the Republic of the Marshall 
Islands, and the Republic of Palau. No 
other applications will be accepted. 
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Availability of Funds 


Appoximately $325,000 will be 
available for the Pregnancy Risk 
Assessment Monitoring System and 
$325,000 will be available for the 
Pregnancy Nutrition Surveillance 
. System. Up to 10 awards will be made 

for the PRAMS and up to 10 awards for 
the PNSS. Applicants may apply and 
_Teceive funding for either or both 
programs. The awards will be funded 12 
months of a 3-year project period for 
- PRAMS and for 12 months of a 2-year 
project period for PNSS. 


Applications Submission and Deadline 


The original and two copies of the 
application must be submitted to Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Places Ferry Road 
NW, Room 321, Atlanta, Georgia 30305 
on or before July 17, 1987. 


1. Deadline: 


Applications shall be considered as 
meeting the deadline if they are either: 

a. Received on or before the deadline 
date, or 

b. Sent on or before the deadline date 
and received in time for submission to 
the independent review group. 
Applicants must request a legibly dated 
U.S. Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely 
application. 


2. Late Application: 


Applications which do not meet the 
criteria in 1.a or b. above are considered 
late applications. Late application will 
not be considered in the current 
competiton and will be returned to the 
applicant. 


Other Submission and Review 
Requirements 


Applications are not subject to review 
as governed by Executive Order 12372, 
entitled ‘“Intergovernmental Review of 
Federal Programs.” 


Where to Obtain Additional Information 


Information on application 
procedures, copies of application forms, 
program announcement, and other 
materials may be obtained from 
Nealean Austin, Grants Management 
Specialist, Centers for Disease Control. 
Room 315, 255 East Paces Ferry Road 
NE, Atlanta, Georgia 30305 or by calling 
(404) 262-6575 or FTS 236-6575. 
Technical assistance may be obtained 
for PRAMS from Melissa Adams, Ph.D.., 
Pregnancy Surveillance Branch, Division 


of Reproductive Health, Center for 
Health Promotion and Education, 
Centers for Disease Control, 1600 Clifton 
Road, Atlanta, Georgia 30333 or by 
calling (404) 329-3131 or for PNSS from 
Gary Hogelin, Division of Nutrition, 
Center for Health Promotion and 
Education, Centers for Disease Control, 
1600 Clifton Road NE, Atlanta, GA 
30333, or by calling (404) 329-3075. 


Dated: May 19, 1987. 
Robert L. Foster, 
Acting Director, Office of Program Support, 
Centers for Disease Control. 
[FR Doc. 87-11815 Filed 5-22-87; 8:45 am]— 
BILLING CODE 4160-18-M 


National Institutes of Health 


Division of Research Resources; 
Meeting of the Minority Biomedical 
Research Support Subcommittee of 
the General Research Support Review 
Committee 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Minority Biomedical Research Support 
Subcommittee (MBRSS) of the General 
Research Support Review Committee 
(GRSRC), Division of Research 
Resources (DRR), July 20-21, 1987, 
Building 31, Conference Room 4, 
National Institutes of Health, 9000 
Rockville Pike, Bethesda, Maryland 
20892. 

This meeting will be open to the 
public on July 21, from 1:30 p.m. to 
adjournment to discuss policy matters 
relating to the Minority Biomedical 
Research Support Program (MBRSP). 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S.C. and section 
10(d) of Pub. L. 92-463, the meeting will 
be closed to the public on July 20, from 
8:30 a.m. to 5 p.m. and on July 21, 8:30 
a.m. to 12:30 p.m. for the review, 
discussion, and evaluation of individual 
grant applications. 

The applications and the discussions 
could reveal confidential trade secrets 
or commercial property such as 
patentable material, and personal 
information concerning individuals 
associated with the applications, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

Mr. James Augustine, Information 
Officer, Division of Research Resources, 
National Institutes of Health, Building 
31, Room 5B10, Bethesda, Maryland 
20892, (301) 496-5545, will provide a 
summary of the meeting, and a roster of 
the committee members upon request. 
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Dr. Lawrence J. Alfred, Executive 
Secretary, (301) 496-4390, will provide 
substantive program information upon 
request. 

(Catalog of Federal Domestic Assistance 
Program No. 13.375, Minority Biomedical 
Research Support, National Institutes of 
Health). 


Dated: May 14, 1987. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 87-11926 Filed 5-22-87; 8:45 am] 
BILLING CODE 4140-01-M 


National institute of Allergy and 
Infectious Diseases; Meeting; Allergy 
and Clinical Immunology 
Subcommittee Allergy, immunology, 
and Transplantation Research 
Committee 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Allergy and Clinical Immunology 
Subcommittee of the Allergy, 
Immunology, and Transplantation 
Research Committee, National Institute 
of Allergy and Infectious Diseases, on 
June 16, 1987, in Conference Room 4, 
Building 31C, at the National Institutes 
of Health, Bethesda, Maryland 20892. 

The meeting will be open to the public 
from 8:30 a.m. to 10:30 a.m. on June 16, to 
discuss administrative details relating to 
committee business and for program 
review. Attendance by the public will be 
limited to space available. In 
accordance with the provisions set forth 
in sections 552b(c)(4) and 552b(c)(6), 
Title 5, U.S.C. and section 10(d) of Pub. 
L. 92-463, the meeting of the Allergy and 
Clinical Immunology Subcommittee will 
be closed to the public for the review, 
discussion, and evaluation of individual 
grant applications and contract 
proposals from 10:30 on June 16, until 
adjournment. These applications, 
proposals, and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material and personal information 
concerning individuals associated with 
the applications and proposals, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

Ms. Patricia Randall, Office of 
Research Reporting and Public 
Response, National Institute of Allergy 
and Infectious Diseases, Building 31, 
Room 7A32, National Institutes of 
Health, Bethesda, Maryland 20892, 
telephone (301-496-5717), will provide a 
summary of the meeting and a roster of 
the committee members upon request. 

Dr. Nirmal K. Das, Executive 
Secretary, Allergy, Immunology and 





Transplantation Research Committee, 
NIAID, NIH, Westweod Building, Room 
706, Bethesda, Maryland 20892, 
telephone (301-496-7966), will provide 
substantive program information. 
(Catalog of Federal Domestic Assistance 
Program Nos. 13.855; Pharmacological 
Sciences; 13.856, Microbiology and Infectious 
Diseases Research, National Institutes of 
Health) 

Dated: May 14, 1987. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 87-11928 Filed 5-22-87; 8:45 am] 
BILLING CODE 4140-01-M 


National Institute of Allergy and 
infectious Diseases; Meeting; 
Microbiology and Infectious Diseases 
Research Committee 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Microbiology and Infectious Diseases 
Research Committee, National Institute 
of Allergy and Infectious Diseases, on 
June 11, and 12, 1987, in Building 31C, 
Conference Room 8, at the National 
Institutes of Health, Bethesda, Maryland 
20892. 

The meeting will be open to the public 
from 9 a.m. to 12 p.m. on June 11, to 
discuss administrative details relating to 
committee business and for program 
review. Attendance by the public will be 
limited to space available. In 
accordance with the provisions set forth 
in sections 552b{c){4)} and 552b(c)(6), 
Title 5, U.S.C. and section 10(d) of Pub. 
L. 92-463, the meeting of the 
Microbiology and Infectious Diseases 
Research Committee will be closed to 
the public for the review, discussion, 
and evaluation of individual grant 
applications and contract proposals 
from 12 p.m. until recess on June 11, and 
from 9 a.m. until adjournment on June 
12. These applications, proposals and 
the discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
applications and proposals, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

Ms. Patricia Randall, Office of 
Research Reporting and Public 
Response, National Institute of Allergy 
and Infectious Diseases, Building 31, 
Room 7A3z2, National Institutes of 
Health, Bethesda, Maryland 20892, 
telephone (301-496-5717), will provide a 
summary of the meeting and a roster of 
the committee members upon request. 

Dr. M. Sayeed Quraishi, Executive 
Secretary, Microbiology and Infectious 


Diseases Research Committee, NIAID, 
NIH, Westwood Building, Room 706, 
Bethesda, Maryland 20892, telephone 
(301-496-7465), will provide substantive 
program information. 
(Catalog of Federal Domestic Assistance 
Program Nos. 13.855, Pharmacological 
Sciences; 13.856, Microbiology and Infectious 
Diseases Research, National Institutes of 
Health) 

Dated: May 14, 1987. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 87-11929 Filed 5-22-87; 8:45 am] 
BILLING CODE 4140-01-M 


National institute of Allergy and 
infectious Diseases; Tra 

Biology and Immunology 
Subcommittee Allergy, Immunology, 
and Transplantation Research 
Committee 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Transplantation Biology and 
Immunology Subcommittee of the 
Allergy, Immunology, and 
Transplantation Research Committee, 
National Institute of Allergy and 
Infectious Diseases, on June 22, 1987, in 
Conference Room 10, Building 31C, at 
the National Institutes of Health, 
Bethesda, Maryland 20892. 

The meeting will be open to the public 
from 8:30 a.m. to 10:30 a.m. on June 22, to 
discuss administrative details relating to 
committee business and for program 
review. Attendance by the public will be 
limited to space available. In 
accordance with the provisions set forth 
in sections 552b{c}(4) and 552b{c)(6), 
Title 5, U.S.C. and section 10{d) of Pub. 
L. 92-463, the meeting of the 
Transplantation Biology and 
Immunology Subcommittee will be 
closed to the public for the review, 
discussions, and evaluation of 
individual grant applications and 
contract proposals from 10:30 a.m. on 
June 22, until adjournment. These 
applications, proposals, and the 
discussion could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
applications and proposals, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

Ms. Patricia Randall, Office of 
Research Reporting and Public 
Response, National Institute of Allergy 
and Infectious Diseases, Building 31, 
Room 7A32, National Institutes of 
Health, Bethesda, Maryland 20892, 
telephone (301-496-5717), will provide a 
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summary of the meeting and a roster of 
the committee members upon request. 
Dr. Nirmal K. Das, Executive 
Secretary, Allergy, Immunology and 
Transplantation Research Committee, 
NIAID, NIH, Westwood Building, Room 
706, Bethesda Maryland 20892, 
telephone (301-496-7966), will provide 
substantive program information. 
Catalog of Federal Domestic Assistance 
Program Nos. 13.855, Pharmacological 
Sciences; 13.856, Microbiology and Infectious 
Diseases Research, National Institutes of 
Health. 
Dated: May 14, 1987. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 87-11930 Filed 5-22-87; 8:45 am] 
BILLING CODE 4140-01-M 


National institute of Environmental 
Health Sciences; Meeting; 
Environmental Health Sciences Review 
Committee 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Environmental Health Sciences Review 
Committee on July 27-28, 1987, in 
Building 101 Conference Room, South 
Campus, NIEHS, Research Triangle 
Park, North Carolina. This meeting will 
be open to the public on July 27 from 9 
a.m, to approximately 10:30 a.m. for 
general discussion. Attendance by the 
public is limited to space available. 

In accordance with provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S.C. and section 
10(d) of Pub. L. 92-463, the meeting will 
be closed to the public on July 27, from 
10:30 a.m. to adjournment on July 28, for 
the review, discussion and evaluation of 
individual grant applications and 
contract proposals. These applications 
and proposals and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the applications and proposals, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

Drs. John Braun or Carol Shreffler, 
Executive Secretaries, Environmental 
Health Sciences Review Committee, 
National Institute of Environmental 
Health Sciences, National Institutes of 
Health, P.O. Box 12233, Research 
Triangle Park, North Carolina 27709, 
(telephone 919-541-7826}, will provide 
summaries of meeting and rosters of 
committee members. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.112, Characterization of 
Environmental Health Hazards; 13.113, 
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Biological Response.to Environmental Health 
Hazards; 13.114, Applied Toxicological 
Research and Testing; 13.115, Biometry and 
’ Risk Estimation; 13.894, Resource and 
Manpower Development, National Institutes 
of Health) 

Dated: May 14, 1987. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 87-11927 Filed 5-22-87; 8:45 am] 
BILLING CODE 4140-01-M 


- Public Health Service 


Public Health Conference on Records 
and Statistics 


The Assistant Secretary for Health 
announces the dates and other 
information for the following conference 
scheduled to assemble during the month 
of July 1987: 

Name: Public Health Conference on 
Records and Statistics 

Date and time: July 13-15, 1987, 9:00 
a.m. 

Place: The Mayflower Hotel, 1127 
Connecticut Avenue NW., Washington, 
DC 20036. 

Open to the Public (Registration 
required; however, there is no 
registration fee.) 

Purpose: The Twenth-first National 
Meeting of the Public Health Conference 
on Records and Statistics (PHCRS) is 
cosponsored by the National Center for 
Health Statistics, the National Institute 
on Aging, and the U.S, Bureau of the 
Census. This national Conference is 
recognized as one of the paramount 
meetings for workers in the field of 
public health statistics. The theme of the 
1987 PHCRS is “Data for an Aging 
Population, Issues in Health, Research, 
and Public Policy, Now and Into the 21st 
Century.” Older Americans comprise an 
increasingly larger segment of the 
population. This unprecedented increase 
forecasts changes of major consequence 
in the social and economic composition 
of the Nation. Nowhere is this more 
apparent than in the area of health—life 
expectancy has increased dramatically, 
but so have the use and cost of health 
care. How will we plan for the health 
needs of an aging America? What data 
and analyses will be important to 
addressing issues of health, research, 
and public policy in an aging America? 
What long-range plans and policies will 
help meet the challenges? This 
conference on data on aging was 
developed to provide answers to these 
questions, answers relevant now and 
into the 21st Century. This Conference is 
structured around three themes: Issues 
in measurement and metholodology; 
issues in public policy; and issues in 
analyses, trends, and projections. 


Anyone wishing to obtain a program, 
registration information, or other 
relevant information concerning the 
Conference should contact: Program 
Development Staff, National Center for 
Health Statistics, Room 2-28, Center 
Building, 3700 East-West Highway, 
Hyattsville, Maryland 20782, telephone 
(301) 436-7122. 

Robert A. Israel, 

Deputy Director, National Center for Health 
Statistics. 

[FR Doc. 87-11854 Filed 5-22-87; 8:45 am] 
BILLING CODE 4160-17-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Reclamation 


Contracting for Central Valiey Project 
Water South of the Sacramento-San 
Joaquin Delta, CA 


AGENCY: Bureau of Reclamation, 
Interior. 

ACTION: Notice of intent to prepare an 
Environmental Impact Statement (EIS) 
on contracting for Central Valley Project 
Water South of the Sacramento-San 
Joaquin Delta. 


SUMMARY: Pursuant to section 102 (2)(C) 


of the National Environmental Policy 
Act (NEPA) of 1969, as amended, the 
Department of the Interior proposes to 
prepare an Environmental Impact 
Statement (EIS) on reinitiating long-term 
contracting for Central Valley Project 
(CVP) water south of the Sacramento- 
San Joaquin Delta. This Delta Export 
Water Contracting EIS will identify the 
site specific and cumulative impacts of 
allocating available CVP water for 
different purposes (agriculture, 
municipal and industrial, fish and 
wildlife, and recreation) in the Delta 
export service area. This will not affect 
any water currently under contract. 
Existing and potential water users have 
been asked to identify their additional 
water demands. The EIS will include an 
analysis of actual water needs 
considering water conservation and 
conjunctive use of available surface and 
ground-water supplies. 

Three scoping workshops have been 
scheduled to solicit information from 
interested public entities and persons in 
determining the scope and the 
significant issues of concern. Public 
participation is an integral part of the 
NEPA process and the public is 
encouraged to participate to ensure that 
consideration is given to all significant 
issues. 

Written comments from those unable 
to attend the workshops and from those 
wishing to supplement their oral 
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presentation should be submitted by 
June 23, 1987 to the Bureau of 
Reclamation address provided below. 


DATES: The workshops will be held June 
10, 11, and 16, 1987, 7:30 p.m. to 10:30 
p.m. 

ADDRESSES: The workshops will be held 

at: 

June 10, 1987, 7:30 p.m.—10:30 p.m., 
Fresno Hilton Inn, North Ballroom, 
1055 Van Ness, Fresno, CA 

June 11, 1987, 7:30 p.m.—10:30 p.m., 
Bakersfield Hilton Inn, Ballroom, 3535 
Rosedale Hwy., Hwy. 99 and 58 West, 
Bakersfield; CA 

June 16, 1987, 7:30 p.m.—10:30 p.m., 
Holiday Inn Holidome, Sierra Room, 
5321 Date Ave., Madison and Hwy. 80, 
Sacramento, CA 


FOR FURTHER INFORMATION CONTACT: 
Mr. Alan Solbert, Environmental 
Specialist, Bureau of Reclamation, Mid- 
Pacific Region (MP-750), 2800 Cottage 
Way, Sacramento, CA 95825-1898; 
telephone (916) 978-5131. 


SUPPLEMENTARY INFORMATION: The 
Delta Export Water Contracting EIS will 
include the geographic area currently 
served or proposed to be served by CVP 
water pumped from the Sacramento-San 
Joaquin Delta. The area under 
consideration generally lies between the 
Delta and the portion of the Tehachapi 
Range in Kern County and includes the 
San Joaquin Valley and the Santa Clara 
Valley. 

On May 29, 1986, Reclamation 
published a Notice of Intent to prepare 
an EIS for the San Joaquin Valley 
Conveyance Study (51 FR 19420). The 
purpose of the study is to investigate 
means to provide an additional water 
supply to the San Joaquin Valley to 
relieve the present groundwater 
overdraft. Reclamation now will include 
the environmental analysis of the San 
Joaquin Valley Conveyance Study in the 
Delta Export Water Contracting EIS. In 
addition, the EIS also will discuss the 
impacts of the Department of the 
Interior and the State of California 
entering into a conveyance and water 
purchase agreement, pursuant to the 
Coordinated Operations Agreement. 
Such an agreement is expected to 
increase the capability of the CVP to 
export water from the Delta. 
Consequently, the EIS will also deal 
with proposed purchases of water from 
the CVP for use in the State Water 
Project service area. 

Water needs for wildlife refuges in the 
San Joaquin Valley and information 
from Reclamation’s Refuge Water 
Supply Study will be included in this 
analysis. The water for wildlife refuges 
in the Sacramento Valley will be 
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included in the Sacramento River Water 
Contracting EIS. 

Primary impacts which will be 
evaluated in the EIS include potential 
effects on water quality, land use, fish 
and wildlife, recreation, and 
socioeconomic parameters. 
Environmental! review and consultation 
requirements that will be met 
concurrently with the NEPA process 
include applicable requirements of the 
Clean Water Act, the Fish and Wildlife 
Coordination Act, the National Historic 
Preservation Act, the Endangered 
Species Act, and Executive Orders 11988 
and 11990 regarding flood plains and 
wetlands. 

Reclamation’s activities to reinitiate 
long-term contracting in the Mid-Pacific 
Region are designed to meet the 
following objectivies: Provide an 
equitable allocation of the remaining 
project yield; repay the costs of the 
Central Valley Project; optimize the 
amount of water available for beneficial 
use and the economic returns at the 
local, regional, and national level; 
maximize conjunctive use of surface and 
ground water; and comply with 
applicable State and Federal 
environmental protection policies. 

A full range of allocation alternatives 
will be analyzed in the EIS, including: 

1. Service of municipal, industrial, 
agricultural, fish and wildlife and 
recreation needs. Representative 
combinations of these principal needs 
would be analyzed based on 
alternatives which are identified during 
the scoping process. 

2. Taking no action to increase the 
quantity of water presently under 
Federal contract. 

Dated: May 20, 1987. 

C. Dale Duvall, 

Commissioner. 

[FR Doc. 87-11872 Filed 5-22-87; 8:45 am} 
BILLING CODE 4310-09-M 


Fish and Wildlife Service 


Revised List of Species Covered by 
the U.S./Japan Migratory Bird Treaty 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice. 


SUMMARY: The Service proposes, in 
conjunction with the Government of 
Japan, to revise the Annex to the 
Convention Between the United States 
of America and Japan for Protection of 
Migratory birds and Birds in Danger of 
Extinction and Their Environment. The 
Annex lists bird species covered by the 
Convention. A revision is necessary to 
bring the Annex up-to-date. The Service 


proposes te add certain species and 
delete othes from the current Annex and 
the revise the English (common) and/or 
scientific names of some previously 
listed species as necessary to conform 
with the most recent accepted 
terminology. Only those species being 
added or deleted, or undergoing a name 
change, are listed here. After 
consideration of comments received on 
this proposed action, a final species list 
will be prepared and the Treaty will be 
revised by exchange of Diplomatic 
Notes with Japan. 
DATE: Comments must be submitted on 
or before July 10, 1987. 
ADDRESS: Comments may be mailed to 
Director (IA), U.S. Fish and Wildlife 
Service, Room 2058, Department of the 
Interior, 18th and C Streets, NW., 
Washington, DC 20240. 
FOR FURTHER INFORMATION CONTACT: 
Edward J. McCrea, Senior Staff 
Specialist, Office of International 
Affairs, U.S. Fish and Wildlife Service, 
Room 2058, Department of the Interior, 
18th and C Streets, NW., Washington, 
DC 20240, telephone 202/343-3895. 
SUPPLEMENTARY INFORMATION: The 
Covention Between the United States of 
America and Japan for the Protection of 
Migratory Birds and Birds in Danger of 
Extinction and Their Environment 
(hereinafter referred to as the U.S./ 
Japan Treaty) of 1974 protects any 
migratory bird common to both the 
United States and Japan. The Treaty is 
implemented through the Migratory Bird 
Treaty Act (16 U.S.C. 703 through 712) 
which regulates most aspects of the 
taking, possession, transportation, sale, 
purchase, barter, exportation, and 
importation of migratory birds. (The list 
of species covered under the U.S./Japan 
Treaty is contained in 50 CFR Part 10.) 
Because of taxonomic changes and 
new distributional records, there is a 
need to redefine and reconsider the 
species to be afforded protection under 
the U.S./Japan Treaty. In addition, the 
status of several of the Trust Territories 
has changed recently. The new 
independent or free association status of 
these areas necessitates delisting of 
certain species for which the only U.S. 
records were from these Territories. 
Since this action involves foreign 
affairs functions of the U.S., it is not 
subject to 5 U.S.C. 553, 601, or Executive 
Order 12291. 


Summary of Changes 
51 additionals to the list: 


33 because of new distributional 
records in the United States 
12 because of new distributional 

records in Japan 
2 because of new distributional 
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records in both countries 

2 because of changes in nomenclature 

1 because of reevaluation of old 
information 

1 because of a taxonomic decision 

14 deletions from the list: 

8 because of exclusion of U.S. Trust 

Territories in Pacific 


6 because of the lack of valid records 
19 changes nomenclature 
82 total changes in list 
37 net additions to the list 


Environmental Effects 


Based on the fact that the proposed 
action does not significantly alter the 
scope, intent, and coverage of the 
existing Treaty, the Service has 
determined that revision of the Annex is 
not a major Federal action with would 
significantly affect the quality of the 
human environment within the meaning 
of section 101(2)(c) of the National 
Environmental Policy Act of 1969. 
Accordingly, the preparation of an 
environmental impact statement on such 
revisions is not required. 


Endangered Species Act Consideration 


A number of species appearing in the 
Annex are also designated as 
Endangered or Threatened Under the 
Endangered Species Act (16 U.S.C. 1531 
through 1543). No legal complications 
arise from the dual listing inasmuch as 
the two lists are developed by separate 
authorities and for different purposes. 


Primary Authors 


The primary authors of this proposed 
revision are Richard C. Banks, Division 
of Wildlife and Contaminant Research; 
and Edward J. McCrea, Office of 
International Affairs. 


Public Comments Invited 


The policy of the Department of the 
Interior is, whenever practical, to afford 
the public an opportunity to participate 
in proposed Federal actions. 
Accordingly, interested persons may 
submit written comments, suggestions, 
or objections regarding this proposal to 
the location identified in the address 
section above. Comments must be 
received on or before July 10, 1987. 
Following review and consideration of 
the comments, the Service will initiate 
formal revision of the Annex by an 
exchange of diplomatic notes with 
Japan. 
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Proposed Revision 


Accordingly, it is hereby proposed to 
amend the Annex to the U.S./Japan 
Treaty as set forth below: 

Frank Dunkle, 
Director, U.S. Fish and Wildlife Service. 


Dated: May 12, 1987. 

Add: Pacific Loon, Gavia pacifica 

Delete: Horned Grebe, Podiceps auri- 
tus. 

Add: Streaked Shearwater, Calonectris 
leucomelas. 

Add: Dark-rumped Petrel, Pterodroma 
phaeopysgia. 

Delete: Cattle Egret, Bubulcus ibis 

Add: Chinese Egret, Egretta eulophotes.. 

Change: Reef Heron, Demigretta sacra, 
to Pacific Reef Heron, Egretta sacra. 

Delete: Japanese Night-Heron, Gorsa- 
chius goisagi. 

Delete: Malay Night-Heron, Gorsa- 
chius melanolophus. 

Delete: Schrenk’s Little Bittern, Jxobry- 
chus eurhythmus. 

Add: Tundra Swan, Cygnus colum- 
bianus. 

Add: Spot-billed Duck, Anas poecilo- 
rhyncha. 

Change: European Wigeon, Mareca pe- 
nelope, to Anas penelope. 

Change: Shoveler, Spatula clypeata, to 
Northern Shoveler, Anas clypeata. 
Add: Ring-necked Duck, Aythya col- 

laris. 

Delete: Baer's Pochard, Aythya baeri 

Add: Greater Scaup, Aythya marila 

Add: King Eider, Somateria spectabilis.. 

Add: Surf Scoter, Melanitta perspicil- 
Jata. 

Delete: Rough-legged Hawk, Buteo /a- 
gopus. 

Change: Japanese Sparrow Hawk, Ac- 
cipiter virgatus to Accipiter gularis. 

Delete: Black Kite, Mi/vus migrans 

Delete: Osprey, Pandion haliaetus 

~~ Eurasian Kestrel, Falco tinnuncu- 

us. 

Delete: Common Gallinule or Moorhen, 
Gallinula chloropus. 

Add: Northern Lapwing, Vanellus va- 
nellus. 

Change: (Eurasian) Doitterel, Eudro- 
mias morinellus to Charadrius mori- 
nellus. 

Change: Wandering or Polynesian Tat- 
tler, Tringa incana (incl. T. brevipes) 
to Wandering Tattler, Tringa (3Her- 
teroscelus) incana and Polynesian 
Tattler, Tringa (Heteroscelus) bre- 
vipes. 

Add: Marsh Sandpiper, 7ringa stagna- 
tilis. 

Add: Green Sandpiper, Tringa ochro- 
pus (=ocrophus). 

Add: Black-tailed Godwit, JLimosa 
limosa. 

Add: Terek Sandpiper, Xenus cinereus .. 

Change: Least Whimbrel (Curlew), Nu- 
menius minutus to exclude Eskimo 
Curlew, Numenius borealis. 

Add: Western Sandpiper, Calidris 
mauri. 
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Change: Sanderling, Crocethia alba, to 
Calidris alba. 

Add: Stilt Sandpiper, Calidris (Micro- 
palama) himantopus. 

Add: Pin-tailed Snipe, Gallinago ste- 
nura. 

Add: Eurasian Woodcock, Scolopax 
rusticola, 

Add: Oriental Pratincole, Glareola 
maldivarum. 

Change: Northern Phalarope, Lobipes 
Jobatus, to Red-necked Phalarope, 
Phalaropus lobatus. 

Change: Skua, Catharacta skua, to 
South Polar Skua, Catharacta mac- 
cormicki. 

Add: Common (Mew) Gull, Larus 
canus. 

Delete: Black-tailed Gull, Larus cras- 
sirostris. 

Add: Red-legged Kittiwake, Larus 
(Rissa) brevirostris. 

Add: Ross’ Gull, Larus (Rhodostethia) 
roseus. 

Add: Caspian Tern, Sterna caspia 

Change: Least or Little Tern, Sterna 
albifrons, to Little Tern. 

Change: Black Noddy, Anous tenuiros- 
tris, to Anous minutus. 

Change: Tufted Puffin, Lunda cirrhata, 
to Fratercula (Lunda) cirrhata. 

Delete: Hawk Cuckoo, Cuculus fugax 

Add: Oriental Scops-Owl, Otus scops 
(=sunai).. 

Add: White-throated Needletail, Chae- 
tura (Hirundapus) caudacuta. 

Add: Hoopoe, Upupa epops 

Add: Horned Lark, Eromophila alpes- 
tris. 

Add: Pechora Pipit, Anthus gustavi 

Change: White or Pied Wagtail to Mo- 
tacilla alba (including /ugens). 

Add: Brown Shrike, Lanius cristatus 

Add: Bluethroat, Erithacus (Luscinia) 
svecicus. 

Add: Siberian Blue Robin, Erithacus 
(Luscinia) cyane. 

Add: Northern Wheatear, Oenanthe 


oenanthe. 


Add: Dusky Thrush, Turdus naumanni... 


Add: Fieldfare, Turdus pilaris 

Add: Red-brested Flycatcher, Ficedula 
parva. 

Delete: Narcissus Flycatcher, Musci- 
capa narcissina. 

Change: Chinese Gray-spotted Fly- 
catcher, Muscicapa gilselsticta, to 
Gray-spotted Flycatcher. 

Add: Sooty Flycatcher, Muscicapa si- 
birica. 

Add: Brown Flycatcher, Muscicapa la- 
tirostris. 

Add: Lanceolated Warbler, Locustella 
lanceolata. 

Change: Redpoll (incl. common and 
Hoary Redpoll), Curduelis flammea 
(incl. C. hornemanni), to Common 
Redpoll, Carduelis flammea and 
Hoary Redpoll, Carduelis horne- 
manni, 

Add: Oriental Greenfinch, Carduelis 
sinica. 

Add: Common Rosefinch, Carpodacus 
erythrinus. 

Add: Little Bunting, Emberiza pusilla 
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Add: Gray Bunting. Emberiza variabi- 


is. 

Add: Pallas’ Bunting, Emberiza pallasi... 

Add: Reed Bunting, Emberiza schoeni- 

culus. 

Add: Lapland Longspur (Bunting), Ca/- 

carius lapponicus. 

Add: Snow Bunting, Plectrophenax ni- 

valis. 

Add: Savannah Sparrow, Passerculus 

sandwichensis. 

Delete: Violet-backed Starling, Sturnus 

philippensis. 

Change: Ashy Starling, Sturnus cinera- 

ceus, to Grey Starling. 

Code: 

S—Change for systematic or taxonomic 
reason; name change not resulting 
in an addition or deletion to the list 

S*—Change for systematic or taxonomic 
reason; change in coverage resulting 
from division of species with only 
one of the new species covered 

J—Addition because of new distribution 
record in Japan 

U—Addition because of new 
distribution record in United States 

B—Addition because of new records in 
both countries 

R—Addition because of reevaluation 
and acceptance of previous record 

N—Deletion because of lack of valid 
record of mutual (sub)species 

T—Deletion because of exclusion of U.S. 
Trust Territories 

Note.—Where Japanese and U.S. use of 
generic names differ, the more inclusive name 
is given followed by the less inclusive name 
in parentheses. 


[FR Doc. 87-11822 Filed 5-22-87; 8:45 am] 
BILLING CODE 4310-55-M 


National Park Service 


intention To Negotiate Concession 
Contract 


Pursuant to the provisions of section 5 
of the Act of October 9, 1965 (79 Stat. 
969; 16 U.S.C. 20), public notice is hereby 
given that sixty (60) days after the date 
of publication of this notice, the 
Department of the Interior, through the 
Director of the National Park Service, 
proposes to negotiate a concession 
contract with Prince William Travel 
Trailer Village, authorizing it to continue 
to provide travel trailer camping 
facilities and services for the public at 
Prince William Forest Park, Virginia, for 
a period of ten (10) years from January 1, 
1987, through December 31, 1996. 

This contract renewal has been 
determined to be categorically excluded 
from the procedural provisions of the 
National Environmental Policy Act and 
no environmental document will be 
prepared. 
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The foregoing concessioner has 
performed its obligations to the 
satisfaction of the Secretary under an 
existing contract which expires by 
limitation of time on December 31, 1986, 
and therefore, purusant to the Act of 
October 9, 1965, as cited above, is 
entitled to be given preference in the 
renewal of the contract and in the 
negotiation of a new contract as defined 
in 36 CFR 51.5. 

The Secretary will consider and 
evaluate all proposals received as a 
result of this notice. Any proposal, 
including that of the existing 
concessioner, must be postmarked or 
hand delivered on or before the sixtieth 
(60th) day following publication of this 
notice to be considered and evaluated. 

Interested parties should contact the 
Superintendent, Prince William Forest 
Park, Triangle, Virginia, for information 
as to the requirements of the proposed 
contract. 


Dated: May 14, 1987. 
Manus J. Fish, Jr., 
Regional Director, National Capital Region. 
[FR Doc. 87-11814 Filed 5-22-87; 8:45 am] 
BILLING CODE 4310-70-# 


Chesapeake and Ohio Canal National 
Historical Park Commission; Meeting 


Notice is hereby given in accordance 
with Federal Advisory Committee Act 
that a meeting of the Chesapeake and 
Ohio Canal National Historical Park 
Commission will be held Saturday, June 
20, 1987 at the Mather Training Center, 
Harpers Ferry, West Virginia. 

The Commission was established by 
Pub. L. 91-663 to meet and consult with 
the Secretary of the Interior on general 
policies and specific matters related to 
the administration and development of 
the Chesapeake and Ohio Canal 
National Historical Park. 


The Members of the Commission are as 
Follows 


Miss Carrie Johnson, Chairman, 
Arlington, Virginia 

Mr. Carl L. Shipley, Washington, DC 

Ms. Polly Bloedorn, Bethesda, Maryland 

Mr. James B. Coulter, Annapolis, 
Maryland 

Mrs. Constance Lieder, Baltimore, 
Maryland 

Mr. William H. Ansel, Jr., Romney, West 
Virginia 

Mr. Silas Starry, Shepherdstown, West 
Virginia 

Mr. John D. Millar, Cumberland, 
Maryland 

Mr. Howard Buchanan, Cumberland, 
Maryland 

Mr. Rockwood H. Foster, Washington, 
DC 


Mr. Barry Passett, Washington, DC 

Ms. Barbara Yeaman, Brookmont, 
Maryland 

Ms. Joan LaRock, Lovettsville, Virginia 

Ms. Elise Heinz, Arlington, Virginia 

Ms. Marjorie Stanley, Silver Spring, 
Maryland 

Mrs. Minny Pohlmann, Dickerson, 
Maryland 

Dr. James H. Gilford, Frederick, 
Maryland 

Mr. R. Lee Downey, Williamsport, 
Maryland 

Mr. Edward K. Miller, Hagerstown, 
Maryland 


Matters to be Discussed at This Meeting 
Include 


1. Old and new business 
2. Superintendent’s report 
3. Committee reports 
Plans and Projects Committee 
Recreation Policies and Issues 
Committee 
Resource Protection Committee 
4. Public comments 


The meeting will be open to the 
public. Any member of the public may 
file with the Commission a written 
statement concerning the matters to be 
discussed. Persons wishing further 
information concerning this meeting, or 
who wish to submit written statements, 
may contact Richard L. Stanton, 
Superintendent, C&O Canal National 
Historical Park, P.O. Box 4, Sharpsburg, 
Maryland 21782. 

Minutes of the meeting will be 
available for public inspection six (6) 
weeks after the meeting at Park 
Headquarters, Sharpsburg, Maryland. 


Dated: May 14, 1987. 
Robert Stanton, 
Regional Director, National Capital Region. 
[FR Doc. 87-11813 Filed 5-22-87; 8:45 am] 
BILLING CODE 4310-70-M 


National Register of Historic Places; 
Pending Nominations 


Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before May 
16, 1987. Pursuant to § 60.13 of 36 CFR 
Part 60 written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded to the 
National Register, National Park 
Service, U.S. Department of the Interior, 
Washington, DC 20243. Written 
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comments should be submitted by June 
10, 1987. 

Carol D. Shull, 

Chief of Registration, National Register. 


ALABAMA 


Jefferson County 

Birmingham, Chestnut Hill Historic District, 
Roughly bounded by Highland Ave. and 
Thirty-first St. 


Mobile County 

Mobile, Ash/and Place Historic District, 
Bounded by Springhill and Ryan Aves., Old 
Shell Rd., and Levert Ave. 

Mobile, Leinkauf Historic District, Bounded 
by Government, S. Monterey, Eslava, 
Lamar, and S. Monterey Sts. 

Mobile, Patton, Dave, House, 1252 Martin 
Luther King, Jr. Ave. 


ALASKA 


Yukon-Koyukuk Division 

Mount McKinley National Park 
Headquarters District. Mi. 3.4, McKinley 
Park Hwy. 


CALIFORNIA 


Los Angeles County 


Beverly Hills, Beverly Wilshire Hotel, 9528 
Wilshire Blvd. 

Pasadena, First Trust Building and Garage, 
587—611 E. Colorado Blvd., and 30—44 N. 
Madison Ave. 


Napa County 


St. Helena, Chateau Chevalier, 3101 Spring 
Mountain Rd. 


DELAWARE 


New Castle County 

Wilmington, Church Street Historic District, 
Bounded by Eighth, Locust, Seventh, and 
Church Sts. 


GEORGIA 


Bibb County 

Macon, Macon Railroad Industricl District, 
Roughly bounded by Fifth, Sixth, and 
Seventh Sts., Central of Georgia, Southern, 
and Seaboard RR tracks 


Bulloch County 
Statesboro, Raines, William G., House, 106 S. 
Main St. 


Fulton County 


Atlanta, At/anta Stockade, 760 Glenwood 
Ave. 


INDIANA 


Johnson County 


Franklin, Martin Place Historic District, N 
and S sides of Martin Pl. between Graham 
Ave. and Water St., 500, 498, and 450 N. 
Main Sts. 


Marion County 


Indianapolis, Indiana Avenue Historic 
District, 500 Blk. Indiana Ave. between 
North St., Central Canal, Mighigan, and 
West Sts. 

Indianapolis, Seville, The, 1701 N. Illinois St. 
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Parke County 
Mecca, Wabash Township Graded School, S. 
Montezuma St. 


KANSAS 
Bourbon County 
Fort Scott, Fort Scott Public Carnegie Library 


(Carnegie Libraries of Kansas TR), 201 S. 
National 


Butler County 

El Dorado, E/ Dorado Carnegie Library 
(Carnegie Libraries of Kansas TR), 101 S. 
Star 


Cherokee County 
Columbus, Columbus Public Carnegie 


Library (Carnegie Libraries of Kansas TR), 
205 N. Kansas 


Clay County 
Clay Center, Clay Center Carnegie Library 


(Carnegie Libraries of Kansas TR), 706 
Sixth St. 


Coffey County 

Burlington, Burlington Carnegie Free Library 
(Carnegie Libraries of Kansas TR), 201 N. 
Third 

Crawford County 

Girard, Girard Carnegie Library (Carnegie 
Libraries of Kansas TR), 128 W. Prairie 

Dickson County 

Herington, Herington Carnegie Public 
Library (Carnegie Libraries of Kansas TR), 
102 S. Broadway 


Harper County 

Anthony, Anthony Public Carnegie Library 
(Carnegie Libraries of Kansas TR), 104 N. 
Springfield 


Kingman County 

Kingman, Kingman Carnegie Library 
(Carnegie Libraries of Kansas TR), 455 N. 
Main 

Labatte County 

Oswego, Oswego Public Carnegie Library 
(Carnegie Libraries of Kansas TR), 704 
Fourth St. 


Lincoln County 
Lincoln, Lincoln Carnegie Library (Carnegie 
Libraries of Kansas TR), 203 S. Third 


Lyon County 

Emporia, Anderson Carnegie Memorial 
Library (Carnegie Libraries of Kansas TR), 
1300 W. Twelfth Ave., The way College of 
Emporia 

Marion County 

Peabody, Peabody Township Carnegie 


Library (Carnegie Libraries of Kansas TR), 
214 Walnut 


McPherson County 


Canton, Canton Township Carnegie Library 
(Carnegie Libraries of Kansas TR), 300 N. 
Main 


Montgomery County 

Cherryvale, Cherryvale Carnegie Free 
Library (Carnegie Libraries of Kansas TR), 
329 E. Main 

Coffeyville, Coffeyville Carnegie Public 
Library Building (Carnegie Libraries of 
Kansas TR), 415 W. Eighth 

Morris County 

Council Grove, Council Grove Carnegie 


Library (Carnegie Libraries of Kansas TR), 
303 W. Main 


Neosho County 

Chanute, Chanute Public Carnegie Library 
(Carnegie Libraries of Kansas TR), 102 S. 
Lincoln 


Osage County 


Lyndon, Lyndon Carnegie Library (Carnegie 
Libraries of Kansas TR), 127 E. Sixth 


Osborne County 


Downs, Downs Carnegie Library (Carnegie 
Libraries of Kansas TR), 504 S. Morgan 
Osborne, Osborne Public Carnegie Library 
(Carnegie Libraries of Kansas TR), Third 

and Main 


Reno County 

Hutchinson, Hutchinson Public Carnegie 
Library (Carnegie Libraries of Kansas TR), 
427 N. Main 


Rice County 
Sterling, Sterling Free Public Carnegie 


Library (Carnegie Libraries of Kansas TR), 
132 N. Broadway 


Riley County 
Manhattan, Manhattan Carnegie Library 


Building (Carnegie Libraries of Kansas 
TR), Fifth and Poyntz 


Sedgwick County 

Wichita, Wichita City Carnegie Library 
Building (Carnegie Libraries of Kansas 
TR), 220 S. Main 


Shanwee County 

Topeka, Washburn University Carnegie 
Library Building (Carnegie Libraries of 
Kansas TR), Off Seventeenth St. and 
Washburn Ave., Washburn University of 
Topeka 

Sumner County 

Wellington, Wellington Carnegie Library 
(Carnegie Libraries of Kansas TR), 121 W. 
Seventh 

Woodson County 


Yates Center, Yates Center Carnegie Library 
(Carnegie Libraries of Kansas TR), 218 N. 
Main 


MAINE 


Aroostook County 

Houlton, Cary Library, 107 Main St. 

Houlton, Cleveland, Edward L., House, 87 
Court St. 

Houlton, Unitarian Church of Houlton, 
Military St. 

Washburn, Wilder, Benjamin C. House, Main 


St. 
Oakfield, Oakfield Station, Station St. 


Cumberland County 

South Bridgton, South Bridgton 
Congregational Church, Fosterville Rd. 

Kennebec County 


Augusta, Saint Mary’s Church, 39 Western 
Ave. 


Lincoln County 


Boothbay vicinity, Damariscove Lifesaving 
Station, Damariscove Island 

North Edgecomb, Congregational Church of 
Edgecomb, Cross Point Rd. 

Penobscot County 

Hampden, Hempden Congregational Church, 
Main Rd. N. 

Sagadahoc County 

Pejepscot Site 

Washington County 

Danforth, Union Hall, Near Jct. US 1 and ME 
169 

MICHIGAN 

Lapeer County 

Imlay City, Palmer, Charles, House, 240 N. 
Main St. 

Oakland County 

Commerce vicinity, Andrews—Leggett House, 
722 Farr St. 

Washtenaw County 

Chelsea, Michigan Central Railroad Chelsea 
Depot, 150 Jackson St., 

Wayne County 

Detroit, King, L.B., and Co. Building, 1274 
Library 

Detroit, The Players, 3321 E. Jefferson Ave. 

NEBRASKA 


Jefferson County 
Fairbury, JOOF Temple Building, 523 E St. 


NORTH CAROLINA 


Rockingham County 
Eden, Mt. Sinai Baptist Church, 512 Henry St. 


[FR Doc. 87-11938 Filed 5-22-87 8:45 am] 
BILLING CODE 4310-70-M 


INTERSTATE COMMERCE 
COMMISSION 


Agricultural Cooperative Intent to 
Perform Interstate Transportation for 
Certain Nonmembers 


Dated: May 19, 1987. 


The following Notices were filed in 
accordance with section 10526(a)(5) of 
the Interstate Commerce Act. These 
rules provide that agricultural 
cooperatives intending to perform 
nonmember, nonexempt, interestate 
transportation must file the Notice, Form 
BOP 102, with the Commission within 30 
days of its annual meetings each year. 
Any subsequent change concerning 





19604 


officers, directors, and location of 
transportation records shall require the 
filing of a supplemental Notice within 30 
days of such change. 

The name and address of the 
agricultural cooperative (1) and (2), the 
location of the records (3), and the name 
and address of the person to whom 
inquiries and correspondence should be 
addressed (4), are published here for 
interested persons. Submission of 
information which could have bearing 
upon the propriety of a filing should be 
directed to the Commission's Office of 
Compliance and Consumer Assistance, 
Washington, DC 20423. The Notices are 
in a central file, and can be examined at 
the Office of the Secretary, Interstate 
Commerce Commission, Washington, 
DC. 


(1) Intermountain Milk Producers 
Association 

(2) 175 South West Temple G.L. #30, 
P.O. Box 2730, Salt Lake City, UT 
84110-2730 

(3) 175 South West Temple G.L. #30, 
Salt Lake City, UT 84101 

(4) Scott Brown or Dave Williams, P.O. 
Box 2730, Salt Lake City, UT 84110- 
2730 


(1) Land O'Lakes, Inc. 

(2) P.O. Box 116, Minneapolis, MN 55440 

(3) 4001 Lexington Ave. No., Arden Hills, 
MN 55112 

(4) Herb Sorvik, P.O. Box 116, 
Minneapolis, MN 55440 


(1) Norpac Services, Inc./dba North 
Pacific Canners & Packers, Inc. 

(2) P.O. Box 2249, Lake Oswego, OR 
97035-0657 

(3) 18053 SW Lower Boones Ferry Rd., 
Durham, OR 97062 

(4) Bill Chaplin, P.O. Box 2249, Lake 
Oswego, OR 97035-0657 


(1) Northwest Agricultural Cooperative 
Assn., Inc. 

(2) P.O. Box 1, Ontario, OR 97914 

(3) 920 Southeast Ninth Ave, Ontario, 
OR 97914 

(4) Ted Hoots, P.O. Box 1, Ontario, OR 
97914 

Noreta R. McGee, 

Secretary. 

[FR Doc. 87~11780 Filed 5-22-87; 8:45 am] 

BILLING CODE 7035-01-M 


JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 


Advisory Committee on Actuarial 
Examinations; Meeting 


Notice is hereby given that the 
Advisory Committee on Actuarial 
Examinations will meet in the Internal 
Revenue Service Building, 1111 


Constitution Avenue NW., in 
Washington, DC on June 22 and 23, 1987. 
The meeting will be in Room 3313 
beginning at 8:30 a.m. each day. 

The purpose of the meeting is to 
discuss topics and questions which may 
be recommended for inclusion on future 
Joint Board examinations in actuarial 
mathematics and methodology referred 
to in Title 5 U.S. Code, section 
1242(a)(1)(B) and to review the May 1987 
Joint Board examinations in order to 
make recommendations relative thereto, 
including the minimum acceptable pass 
scores. Topics for inclusion on the 
syllabus for the Joint Board’s 1987 
pension examination alse will be 
discussed. In addition, the Society of 
Actuaries has requested consideration 
of its proposal that the Joint Board 
recognize successful completion of 
Society of Actuaries’ examinations in 
the mathematics of life contingencies 
and compound interest, other than those 
the Society of Actuaries offers jointly 
with the Joint Board, as satisfying part 
of the basic actuarial knowledge 
requirement of the Joint Board’s 
regulations governing eligibility for 
enrollment to perform actuarial services 
under the Employee Retirement Income 
Security Act of 1974. This matter is 
being placed on the agenda. 

A determination as required by 
section 10(d) of the Federal Advisory 
Committee Act (Pub. L. 92-463) has been 
made that the portions of the meeting 
dealing with the discussion of questions 
which may appear on the Joint Board's 
examinations and review of the May 
1987 Joint Board examinations fall 
within the exceptions to the open 
meeting requirement set forth in Title 5 
U.S. Code, section 552(c)(9)(B), and that 
the public interest requires that such 
portions be closed to public 
participation. 

The portion of the meeting dealing 
with the discussion of the Joint Board 
examination syllabus and Society of 
Actuaries’ request will commence at 
1:30 p.m. on June 22 and will continue 
for as long as necessary to complete the 
discussion, but not beyond 3:30 p.m. 
This portion of the meeting will be open 
to the public as space is available. Time 
permitting, after discussion of the 
program by Committee members, 
interested persons may make statements 
germane to these subjects. Persons 
wishing to make oral statements are 
requested to notify the Committee 
Management Officer in writing prior to 
the meeting in order to aid in scheduling 
the time available, and should submit 
the written text, or, at a minimum an 
outline of comments they propose to 
make orally. Such comments will be 
limited to ten minutes in length. Any 
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interested person also may file a written 
statement for consideration by the Joint 
Board and Committee by sending it to 
the Committee Management Officer. 
Notifications and statements should be 
mailed no later than June 8, 1987 to Mr. 
Leslie S. Shapiro, Joint Board for the 
Enrollment of Actuaries, c/o U.S. 
Department of the Treasury, 
Washington, DC 20220. 


Dated: May 20, 1987. 
Leslie S. Shapiro, 
Advisory Committee Management Officer, 
Joint Board for the Enrollment of Actuaries. 
[FR Doc. 87-11851 Filed 5-22-87; 8:45 am] 
BILLING CODE 4810-25-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 
[Docket No. 87-23] 


Charles J. Aswell, Jr., M.D., Ville Platte, 
LA; Hearing 


Notice is hereby given that on 
February 5, 1987, the Drug Enforcement 
Administration, Department of Justice, 
issued to Charles J. Aswell, Jr., M.D. an 
Order to Show Cause as to why the 
Drug Enforcement Administration 
should not deny his Application for 
Registration dated October 22, 1986. 

Thirty days having elaped since the 
said Order to Show Cause was received 
by Respondent, and written request for 
a hearing having been filed with the 
Drug Enforcement Administration, 
notice is hereby given that a hearing in 
this matter will be held commencing at 
10:00 a.m. on Tuesday, June 2, 1987, in 
Courtroom 211, United States Tax Court, 
U.S. Custom House, 423 Canal Street, 
New Orleans, Louisian. 


Dated: May 18, 1987. 
John C. Lawn, 
Administrator, Drug Enforcement 
Administration. 
[FR Doc. 87-11828 Filed 5-22-87; 8:45 am] 
BILLING CODE 4410-09-M 


[Docket No. 86-50] 


Raymond A. Carison, M.D., Vinton, LA; 
Hearing 


Notice is hereby given that on May 27, 
1986, the Drug Enforcement 
Administration, Department of Justice, 
issued to Raymond A. Carlson, M.D. an 
Order to Show Cause as to why the 
Drug Enforcement Administration 
should not revoke his DEA Certificate of 
Registration, AC3408374, and deny any 
pending applications for renewal. 
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Thirty days having elapsed since the 
said Order to Show Cause was received 
by Respondent, and written request for 
a hearing having been filed with the 
Drug Enforcement Administration, 
notice is hereby given that a hearing in 
this matter will be held commencing at 
10:00 a.m. on Wedneday, June 3, 1987, in 
Courtroom 211, United States Tax Court, 
U.S. Customs House, 423 Canal Street, 
New Orleans, Louisiana. 


Dated: May 18, 1987. 

John C. Lawn, 

Adminstrator, Drug Enforcement 
Administration. 

[FR Doc. 87-11829 Filed 5-22-87; 8:45 am] 
BILLING CODE 4410-09-M 


Importation of Controlled Substances; 
Application; McNeilab, Inc. 


Pursuant to section 1008 of the 
Controlled Substances Import and 
Export Act (21 U.S.C. 958(i)), prior to 
issuing a registration under this section 
to a bulk manufacturer of a controlled 
substance in Schedule I or Il, and prior 
to issuing a regulation under section 
1002(a) authorizing the importation of 
such a substance, the Attorney General 
shall provide manufacturers holding 
registrations for the bulk manufacture of 
the substance an opportunity for a 
hearing. 

Therefore, in accordance with 
§ 1311.42 of Title 21, Code of Federal 
Regulation (CFR), notice is hereby given 
that on December 11, 1986, McNeilab, 
Inc., Welsh and McKeen Roads, Spring 
House, Pennsylvania 19477, made 
application to the Drug Enforcement 
Administration to be registered as an 
importer of Difenoxin (9168), a basic 
class of controlled substance in 
Schedule I. 

Any manufacturer holding, or 
applying for, registration as a bulk 
manufacturer of this basic class of 
controlled substance may file written 
comments on or objections to the 
application described above and may, at 
the same time, file a written request for 
a hearing on such application in 
accordance with 21 CFR 1301.54 in such 
form as prescribed by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Deputy Assistant Administrator, 
Drug Enforcement Administration, 
United States Department of Justice, 
1405 I Street, NW., Washington, DC 
20537, Attention: DEA Federal Register 
Representative (Room 1112), and must 
be filed no later than June 25, 1987. 

This procedure is to be conducted 
simultaneously with and independent of 
the procedures described in 21 CFR 


1311.42(b), (c), (d), (e), and (f). As noted 
in a previous notice at 40 FR 43745- 
43746 (September 23, 1975), all 
applicants for registration to import a 
basic class of any controlled substance 
in Schedule I or II are and will continue 
to be required to demonstrate to the 
Deputy Assistant Administrator of the 
Drug Enforcement Administration that 
the requirements for such registration 
pursuant to 21 CFR U.S.C. 958(a), 21 
U.S.C. 823(a), and 21 1311.42 (a), (b), (c), 
(d), (e) and (f) are satisfied. 

Dated: May 14, 1987. 
Gene R. Haislip, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. 87-11830 Filed 5-22-87; 8:45 am] 
BILLING CODE 4410-09-M 


[Docket No. 87-39] 


Kurt H. Rotermund, DO., Albuquerque, 
NM; Hearing 


Notice is hereby given that on April 3, 
1987, the Drug Enforcement 
Administration, Department of Justice, 
issued to Kurt H. Rotermund, D.O. and 
Order to Show Cause as to why the 
Drug Enforcement Administration 
should not revoke this DEA Certification 
of Registration, AR9266556, and deny 
any pending applications for renewal. 

Thirty days having elapsed since the 
said Order to Show Cause was received 
by Respondent, and writtten request for 
a hearing having been filed with the 
Drug Enforcement Administration, 
notice is hereby given that a hearing in 
this matter will be held commencing at 
9:30 a.m. on Tuesday, June 2, 1987, in 
Courtroom 11-West, United States 
District Court, 500 Gold, S.W., 
Albuquerque, New Mexico. 


Dated: May 18, 1987. 
John C. Lawn, 
Administrator, Drug Enforcement 
Administration. 
[FR Doc. 87-11831 Filed 5-22-87; 8:45 am] 
BILLING CODE 4410-09-M 


[Docket No. 86-74] 


Steven M. Simon, M.D., Kansas City, 
KS; Hearing 


Notice is hereby given that on 
September 2, 1987, the Drug Enforcement 
Administration, Department of Justice, 
issued to Steven M. Simmon, M.D. an 
Order to Show Cause as to why the 
Drug Enforcement Administration 
should not deny his application for 
registration dated April 20, 1986. 
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Thirty days having elapsed since the 
said Order to Show Cause was received 
by Respondent, and writtten request for 
a hearing having been filed with the 
Drug Enforcement Administration, 
notice is hereby given that a hearing in 
this matter will be held commencing at 
10:00 a.m. on Wednesday, June 17, 1987, 
in Courtroom 829, United States Court of 
Appeals, 811 Grand Avenue, Kansas 
City, Missouri. 

Dated: May 18, 1987. 

John C. Lawn, 

Administrator, Drug Enforcement 
Administration. 

[FR Doc. 87-11832 Filed 5-22-87; 8:45 am] 
BILLING CODE 4410-09-M 


DEPARTMENT OF LABOR 


Pension and Welfare Benefits 
Administration 


[Application No. D-6915 et al.] 


Proposed Exemptions; SE! Property 
Fund, et al. 


AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


ACTION: Notice of proposed exemptions. 


SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 


Written Comments and Hearing 
Requests 


All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Pendency, within 45 days from the date 
of publication of this Federal Register 
Notice. Comments and requests for a 
hearing should state the reasons for the 
writer's interest in the pending 
exemption. 

AppREss: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Regulations and 
Interpretations, Room N-5669, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210. 
Attention: Application No. stated in 
each Notice of Pendency. The 
applications for exemption and the 
comments received will be available for 
public inspection in the Public 
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Documents Room of Pension and 
Welfare Benefits Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, NW., Washington, 
DC 20210. 


Notice of Interested Persons 


Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and shall inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate). 

SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, these 
notices of pendency are issued solely by 
the Department. 

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 


SEI Property Fund (the Fund) 
Located in Chicago, IL 
[Application No. D-6915} 
Proposed Exemption 


Section I. Exemption for Certain 
Transactions Involving the Fund 


(a) The restrictions of sections 406(a), 
406(b)(2) and 407(a) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(A) through (D) of the 
Code, shall not apply to the transactions 
described below if the applicable 
conditions set forth in Section III are 
met. 

(1) Transactions Between Parties-In- 
Interest and the Fund: General. Any 
transaction between a Party in interest 
with respect to a plan which has an 
interest in the Fund (a Participating 
Plan) and the Fund, or any acquisition of 
holding by the Fund of employer 
securities or employer real property, if 


the party in interest is not SEI 
Corporation (SEI), the investment 
manager for the Fund (the Investment 
Manager), or one of the affiliates of SEI 
or the Investment Manager), or one of 
the affiliates of SEI or the Investment 
Manager or any other Fund maintained 
by the SEI, Investment Manager, or one 
of their Affiliates, and if, at the time of 
the transaction, acquisition or holdings, 
the interest of the Participating Plan, 
together with the interests of.all other 
Participating Plans maintained by the 
same employer or employee 
organization in the Fund, does not 
exceed 10 percent of the total of ali 
assets in the Fund. 

(2) Special Transactions Not Meeting 
the Criteria of Section I{a}{1) Between — 
Employers of Employees Covered by a 
Multiemployer Plan and the Fund. 

Any transaction between an employer 
(or an affiliate of an employer) of 
employees covered by a multiemployer 
plan (as defined in section 3(37){A) of 
the Act and section 414(f)(1) of the 
Code) that is a Participating Plan, and 
the Fund, or any acquisition or holding 
by the Fund of employer securities or 
employer real property, if at the time of 
the Transaction, acquisition of holdi 

The interest of the multiemployer x 
in the Fund exceeds 10 percent of the 
total assets in the Fund, but the 
employer is not a “substantial 
employer” with respect to plan and 
would not be a “substantial employer” if 
“5 percent” were substituted for “10 
percent” in the definition of “substantial 
employer.” 

(b) The restrictions of section 
406(a)}(1)(A) through (D) and section 
406(b)(1) and (b){2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code by reason of 
section 4975(c){1)(A) through (E) of the 
Code shall not apply to the transactions 
described below, if the conditions of 
section III are met. 

(1) Certain Leases and Goods. The 
furnishing of goods to the Fund by a 
party in interest with respect to a 
Participating Plan or the leasing of real 
property owned by the Fund to such 
party in interest and the incidental 
furnishing of goods to such party in 
interest by the Fund, if— 

(A) In the case of goods, they are 
furnished to or by the Fund in 
connection with real property owned by 
the Fund; 

(B) The party in interest is not SEI, the 
Investment Manager, or any affiliate of 
SEI or the Investment Manager, or one 
of the other Funds; and 

(C) The amount involved in the 
furnishing of goods or leasing of real 
property in any calendar year (including 
the amount under any other lease or 


Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Notices 


arrangement for the furnishing of goods 
in connection with the real property 
investments of the Fund with the same 
party in interest, or any affiliate thereof) 
does not exceed the greater of $25,000 or 
0.5 percent of the fair market value of 
the assets of the Fund on the most 
recent valuation date of the Fund prior 
to the transaction. 

(2) Transactions Involving Places of 
Public Accommodation. The furnishing 
of services, facilities and any goods 
incidental to such services and facilities 
by a place of public accommodation 
owned by the Fund to a party in interest 
with respect to a Participating Plan, if 
the services, facilities and incidental 
goods are furnished on a comparable 
basis to the general public. 

(c) The restrictions of section 
406(a)(1)(A) through (D) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code 
by reason of section 4975(c)(1)(AJ 
through (D) of the Code shall not apply 
to the following transaction if the 
conditions of Section II are met: 

Any transaction between the Fund 
and a person who is a party in interest 
with respect to a Participating Plan, if— 

(1) The person is a party in interest 
(including a fiduciary) solely by reason 
of providing services to the 
Partticipating Plan, or solely by reason 
of a relationship to a service provider 
described in section 3(14)(F}, (G), (H) or 
(I) of the Act, or both, and the person 
neither exercised nor has any 
discretionary authority, control, 
responsibility or influence with respect 
to the investment of the Participating 
Plan’s assets in, or held by, the Fund; 

(2) At the time of the transaction, the 
interest of the Participating Plan, 
together with the interests of any other 


_ Participating Plan maintained by the 


same employer or employee 
organization in the Fund, does not 
exceed 20 percent of the total of all 
assets in the Fund; and 

(3) The person is not SEI, the 
Investment Manager, or an affiliate of 
SEI or the Investment Manager. 

(d) The restrictions of section 
406(a)(1)}(A} through (D) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code 
by reason of section 4975(c)(1)(A) 
through (D) of the Code shall not apply 
to the purchase and sale of units of 
beneficial interest in the Fund if no more 
than a reasonable compensation is paid 
therefor, each purchase and sale is 
authorized in writing by a fiduciary of 
the Participating Plan who is 
independent of SEI, the Investment 
Manager, or any of the affiliates of SEI 
or the Investment Manager, and the 
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applicable conditions of section III are 
met. 


Section il. Excess Holdings Exemption 
for Employee Benefit Plans 


(a) The restrictions of section 406(a) 
and 407(a) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code by reason of section 
4975(c)(1)(A) through (D) of the Code 
shall not apply to any acquisition or 
holding of qualifying employer securities 
or qualifying employer real property 
(other than through the Fund) by a 
Participating Plan if: (1) The acquisition 
or holding constitutes a prohibited 
transaction solely by reason of being 
aggregated with employer securities or 
employer real property held by the 
Fund; (2) the requirements of either 
paragraph (a)(1) or paragraph (a)(2) of 
section I of this exemption are met; and 
(3) the applicable conditions set forth in 
section III of this exemption are met. 


Section III. General Conditions 


(a) At the time the transaction is 
entered into, and at the time of any 
subsequent renewal thereof that 
requires the consent of SEI, the 
Investment Manager or an affiliate of 
SEI or the Investment Manager, the 
terms of the transaction are not less 
favorable to the Fund than the terms 
generally available in arm’s-length 
transactions between unrelated parties. 

(b) SEI, the Investment Manager, or 
the affiliates of SEI or the Investment 
Manager, maintain for a period of six 
years from the date of the transaction 
the records necessary to enable the 
persons described in paragraph (c) of 
this section III to determine whether the 
conditions of this exemption have been 
met, except that: (1) A prohibited 
transaction will not be considered to 
have occurred if, due to circumstances 
beyond the control of SEI, the 
Investment Manager, or an affiliate of 
SEI or the Investment Manager, the 
records are lost or destroyed prior to the 
end of the six-year period, and (2) no 
party in interest shall be subject to the 
civil penalty that may be assessed under 
section 502(i) of the Act, or the taxes 
imposed by section 4975(a) and (b) of 
the Code, if the records are not 
maintained, or are not available for 
examination as required by paragraph 
(c) below. 

(c)(1) Except as provided in section 2 
of this paragraph (c) and 
notwithstanding any provision of 
subsections (a)(2) and (b) of section 504 
of the Act, the records referred to in 
paragraph (b) of this Section III are 
unconditionally available at their 
customary location for examination 
during normal business hours by: 


(A) Any duly authorized employee or 
representative of the Department or the 
Internal Revenue Service, 

(B) Any fiducary of a Participating 
Plan who has authority to acquire or 
dispose of the interests in the Fund of 
the Participating Plan or any duly 
authorized employee or representative 
of such fiduciary, 

(C) Any contributing employer to any 
Participating Plan or any duly 
authorized employee or representative 
of such employer, and 

(D) Any participant or beneficiary of 
any Participating Plan, or any duly 
authorized employee or representative 
of such participant or beneficiary. 

(2) None of the persons described in 
subparagraphs (B) through (D) of this 
paragraph (c) shall be authorized to 
examine trade secrets of SEI, the 
Investment Manager, or any affiliate of 
SEI or the Investment Manager, or 
commercial or financial information 
which is privileged or confidential. 


Section IV. Definitions and General 
Rules 


For the purposes of this exemption, 

(a) The term “the Fund” shall include 
any collective investment fund that may 
hereafter be established by SEI or any 
affiliate of SEI, and which will be 
operated and managed by the 
Investment Manager or any affiliate of 
the Investment Manager in essentially 
the same manner as the SEI Property 
Fund. 

(b) An “affiliate” of a person 
includes— 

(1) Any person directly or indirectly 
through one or more intermediaries, 
controlling, controlled by, under 
common control with the person, 

(2) Any officer, director, employee, 
relative of, or partner in any such 
person, and 

(3) Any corporation or partnership of 
which such person is an officer, director, 
partner or employee. 

(c) The term “control” means the 
power to exercise a controlling influence 
over the management or policies of a 
person other than an individual. 

(d) The term “relative” means a 
“relative” as that term is defined in 
section 3(15) of the Act (or a “member of 
the family” as that term is defined in 
section 4975(e)(6) of the Code), or a 
brother, a sister, or a spouse of a brother 
or sister. 

(e) The term “substantial employer” 
means for any plan year an employer 
(treating employers who are members of 
the same affiliated group, within the 
meaning of section 1563{a)(4) and 
(e)(3)(c) of the Code, as one employer) 
who has made contributions to or under 
a multiemployer plan for each of— 
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(1) The two immediately preceding 
plan years, or 

(2) The second and third preceding 
plan years, equaling or exceeding 10 
percent of all employer contributions 
paid to or under that plan for each year. 

(f) The time as of which any 
transaction, acquisition or holding 
occurs is the date upon which the 
transaction is entered into, the 
acquisition is made or the holding 
commences. In addition, in the case of a 
transaction that is continuing, the 
transaction shall be deemed to occur 
until it is terminated. If any transaction 
is entered into, or an acquisition is 
made, on or after the effective date of 
this exemption, or a renewal that 
requires the consent of the Fund occurs 
on or after the effective date of this 
exemption, and the requirements of this 
exemption are satisfied at the time the 
transaction is entered into or renewed, 
respectively, or at the time the 
acquisition is made, the requirements 
will continue to be satisfied thereafter 
with respect to the transaction or 
acquisition and the exemption shall 
apply thereafter to the continued 
holding of the property so acquired. 
Notwithstanding the foregoing, this 
exemption shall cease to apply to 
transactions exempt by virtue of 
subsections I(a)(1) and (I)(c) at such 
time as the interest of the Participatting 
Plan exceeds the percentage interest 
limitations set forth in those 
subsections, unless no portion of such 
excess results from an increase in the 
assets allocated to the Fund by the 
Participating Plan. For this purpose, 
assets allocated do not include the 
investment of Fund earnings. Nothing in 
this paragraph (f) shall be construed as 
exempting a transaction entered into by 
the Fund which becomes a transaction 
described in section 406 of the Act or 
section 4975 of the Code while the 
transaction is continuing, unless the 
conditions of the exemption were met 
either at the time the transaction was 
entered into or at the time the 
transaction would have become 
prohibited but for this exemption. 

(g) Each Participating Plan shall be 
considered to own the same 
proportionate undivided interest in each 
asset of the Fund as its proportionate 
interest in the total assets of the Fund as 
calculated on the most recent preceding 
valuation date of the Fund. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
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of the transactions to be consummated 
pursuant to this proposed exemption. 


Preamble 


On July 25, 1980, the Department 
published a class exemption, Prohibited 
Transaction Exemption 80-51 (PTE 80- 
51, 45 FR 49709), which permits 
collective investment funds that are 
maintained by banks and in which 
employee benefit plans participate to 
engage in certain transactions provided 
that specified conditions are met. The 
transactions for which the applicants 
have requested relief are those which, in 
part, are the subject of PTE 80-51. 

The Department stated in PTE 80-51 
that a comment had been received to the 
proposed class exemption requesting 
that it be amended to apply to collective 
investment funds that are not 
maintained by banks. Relief was 
granted for bank collective investment 
funds because, among other reasons, 
such funds are regulated by other 
governmental agencies and constitute a 
well-defined class of funds. In the case 
of collective investment funds that are 
not maintained by banks, the 
Department found that the record was 
insufficient to determine the nature of 
the funds and the entities managing the 
funds that would comprise the class 
covered by such broad relief. As a 
result, the Department stated that it 
could not make the required statutory 
findings for such relief, and the relief for 
non-bank maintained collective 
investment funds should be dealt with 
- an individual rather than a class 

asis. 


Summary of Facts and Representations 


1. The Fund is a group trust described 
in Rev. Rul. 81-100, 1981-1 C.B 326. The 
Fund will provide qualified employee 
benefit plans and certain governmental 
plans with a medium for pooling portins 
of their funds for investment primarily in 
income-producing real property. The 
Fund is intended to be exempt from 
Federal income taxes under section 
501(a) of the Code as a qualified trust 
under section 401{a)} of the Code. 

2. SEI is a Pennsylvania corporation 
registered as an investment adviser 
under the Investment Advisers Act of 
1940. SEI is the leading supplier of 
information, financial, and evaluation 
services to the financial community in 
the United States. SEI offers plan 
sponsors and money managers all the 
objective information and professional 
guidance for monitoring and evaluating 
the investment performance of pension 
plans. SEI claims thirty percent of the 
nation’s larger trust departments as 
clients. SEI’s financial services include a 
wide range of investment? products that 


total more than $5 billion in managed 
assets. 

The Fund will be established by SEI. 
The Investment Manager will be 
selected by SEI to manage the assets of 
the Fund, pursuant to a written 
investment management agreement 
entered into with the trustees of the 
Fund (the Trustees). The Investment 
Manager will be unrelated to SEI and its 
affiliates. The applicant represents that 
each Investment Manager will either 
qualify as a qualified professional asset 
manager (QPAM) under Prohibited 
Transaction Exemption 84-14 (PTE 84- 
14, 49 FR 9494, March 13, 1984, as 
amended on October 10, 1985, 50 FR 
41430) or would be so qualified but for 
the $750,000 equity requirement under 
Part V(a){4) of PTE 84-14. 

SEI will receive fees for the formation 
of the Fund and for monitoring the 
performance of the Investment Manager 
as well as for serving as Trustee of the 
Fund. However, any Trustee who is an 
officer, director or employee of SEI will 
not be compensated by the Fund. SEI 
will also select an independent real 
estate appraiser to value the property in 
the Fund. the applicant states that all 
fees received by SEI will be based on 
individual, arm’s-length negotiations 
with the Participating Plan and will be 
reasonable in amount.! 

3. Interests in the Fund (the Units) will 
be offered pursuant to an offering 
memorandum (the Memorandum) which 
describes the Investment Manager, the 
investment objectives, operations, and 
management of the Fund. The 
Memorandum will precisely set out the 
maximum extent to which the Fund may 
borrow to invest in real estate. Copies of 
the Memorandum will be attached to the 
group trust agreement, the investment 
management agreement, and the 
participation agreement which will 
further describe the management and 
operations of the Fund as well as the 
respective rights and obligations of the 
participating parties. The applicant 
states that each subscriber must have 
net assets of at least $50,000,000 and the 
subscriber's total ownership of equity 
interest in real estate (including its 
investment in the fund) must not exceed 
30% of its total net assets. The applicant 
states further that the subscribers’ 
equity investment in the Fund shall not 
exceed five percent (5%) of plan assets. 
The Units are offered for a price of 
$250,000. Each Participating Plan must 
purchase a minimum of eight Units {i.e. 
$2,000,000). 


1 The Department is not proposing an exemption 
for the receipt by SEI of any fees beyond that 
provided by section 408(b)(2) of the Act. 
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The Units will be privately offered 
and will not be registered under the 
Securities Act of 1933. Neither the Units 
nor any interest therein may be resold, 
transferred, assigned, or otherwise 
disposed of or encumbered by 
Practicipating Plans, as required by Rev. 
Rul. 81-100. However, the Units may be 
redeemed and concurrently reissued by 
the Fund. : 

4. The decision of any plan to invest in 
the Fund will be made by fiduciaries of 
the plan which will be independent of 
SEI, the Investment Manager, or their 
affiliates. The Trustees may reject a 
subscription for any reason. SEI or its 
affiliates have traditionally acted as 
investment advisers and investment 
managers for plan assets with respect to 
the investment of such assets in 
securities and will expand to provide 
real estate investment advisory services 
to such plans in the future. With respect 
to its investment management duties 
under the Fund, the Investment Manager 
will exercise discretion only for a 
discrete portion of a Participating Plan’s 
assets as defined in the investment 
management agreement. None of the 
individual Trustees of the Fund, nor any 
of the employees, officers, directors, or 
shareholders of SEI, the Investment 
Manager, or the affiliates of SEI or the 
Investment Manager, will exercise and 
discretionary authority over or 
otherwise particpate in the decision of 
any plan to invest in the Fund. 
Specifically, the applicant states that 
assets over which SEI or the Investment 
Manager, or any affiliate of SEI or the 
Investment Manager, acts as an 
investment manager will not be eligible 
for investment in the Fund. Similarly, 
none of the individual Trustees of the 
Fund, nor any of the employees, officers, 
directors, or shareholders of SEI, the 
Investment Manager or the affiliates of 
SEI or the Investment Manager, will 
serve as a director or officer of any 
sponsor of any Participating Plan. SEI o 
the Investment Manager, or any affiliate 
of SEI or the Investment Manager, will 
not within the scope of their investment 
advisory duties with respect to any plan, 
recommend the investment of such 
plan’s assets in the Fund. SEI or the 
Investment Manager, if outside of the 
scope of any investment advisory duties 
or any investment management duties 
which SEI, the Investment Manager or 
their affiliates currently provide such 
plans. may provide the plans for which 
it acts as an investment adviser or an 
investment manager with the 
Memorandum and other information 
describing available investments in the 
Fund, provided that the Memorandum 
and information do not contain and are 
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not accompanied by any 
recommendation to purchase.? 

If SEI or its affiliates provide real 
estate advisory services with respect to 
a plan, and if SEI or its affiliates 
recommend that such plan increase its 
allocation of assets in real estate, the 
assets ofsuch plan shall not be eligible 
for investment in the Fund. In addition, 
the applicant states that if the 
Investment Manager or any affiliate 
provides real estate advisory or 
management services with respect to a 
plan, and if the Investment Manager or 
such affiliate recommends that the plan 
increase its allocation of assets in real 
estate, the assets of such plan shall not 
be eligible for investment in the Fund. 

5. Although the Memorandum advises 
fiduciaries of Participating Plans that 
investment in the Fund should be 
considered on a long-term basis only, if 
a Participating Plan desires to dispose of 
its investment, it may apply to the 
Trustees for redemption of its Units. At 
the option of the Trustees, the remaining 
Participating Plans may be given an 
opportunity to purchase all or part of the 
withdrawing Plan’s Units provided that 
a Participating Plan qualified under 
section 401(a) of the Code may not own 
more than a ten percent (10%) interest in 
the Fund. Alternatively, new investors 
may purchase Units in the Fund 
concurrently with a redemption of the 
Unit. In the event that a Participating 
Plan wishes to engage SEI to find a 
buyer for the Units, SEI may negotiate a 
fee with the Participating Plan for the 
sale of the Units to another qualified 
buyer. In such event, SEI would receive 
compensation from the redeeming 
Participating Plan on a negotiated basis 
that is reasonable in amount, provided 
that the employer or governmental units 
maintaining such Participating Plan may 
elect to directly pay SEI’s compensation. 

6. The Trustees, in their sole 
discretion, may terminate the Fund at 
any time. Pursuant to the group trust 
agreement, the Fund may be terminated 
by the vote of Participating Plans 


2 To the extent that, in the ordinary course of 
business, SEI or any of its affiliates provides 
“investment advice” to a Participating Plan within 
the meaning of regulation 29 CFR 2510.3-21(c) 
(1)(ii)(B) and recommends an investment of the 
plan's assets in the Fund, the presence of an 
unrelated second fiduciary acting on the consultant/ 
investment adviser's recommendations on behalf of 
the plan is not sufficient to insulate the advisers 
from fiduciary liability under section 406({b) of the 
Act. (See Advisory Opinions 84-03A and 84-04A, 
issued by the Department on January 4, 1984.) The 
Department is unable to conclude the fiduciary self 
dealing of this type (if present) is in the interest or 
protective of plans and their participants and 
beneficiaries and, accordingly, has limited 
exemptive relief for the acquisition or sales of 
interests in the Fund to section 406{a) violations 
only. 


—_ 


holding more than fifty percent of the 
number of Units the outstanding. In 
addition, SEI's role in the ongoing 
evaluation of the Investment Manager 
will be subject to the approval of the 
Participating Plans. The Participating 
Plans may replace SEI, the Investment 
Manager, or the appraiser with a 
majority vote of the Units. 

7. The Fund will maintain such 
reserves as the Investment Manager 
deems appropriate. These reserves, 
along with any subscription proceeds 
not immediately used to acquire real 
estate, will be temporarily invested in 
liquid investments, including short-term 
United States government securities, 
interest-bearing deposits, bankers’ 
acceptances, or other short-term money 
market instruments, including short-term 
debt and commercial paper issued by 
major corporations some of which may 
be sponsors of Participating Plans. 
Selection of such short-term investments 
will be within the discretion of the 
Investment Manager. 

8. Fees paid to the Investment 
Manager will be determined in 
negotiations between SEI and the 
Investment Manager. If the Investment 
Manager, or any affiliate, performs 
services beyond those provided for in 
the investment management agreement 
between SEI and the Investment 
Manager, the Investment Manager’s, or 
such affiliate’s, compensation will be 
limited to the reimbursement for direct 
costs for the provision of such services. 
The applicant states that in some 
instances, the property manager for the 
Fund will be the Investment Manager, 
and in other cases the Investment 
Manager will contract to have these 
duties performed by an unrelated party. 
In all events, the selection of the 
property manager will be made by SEI.* 

9. Because each Participating Plan will 
incorporate as part of such plan the 
terms, provisions, and conditions of the 
group trust agreement, the Fund will 
occupy a position equivalent to the trust 
created under the Participating Plan. 
Accordingly, pursuant to Revenue 
Ruling 81-100, it is the position of the 
Department that a “party in interest” as 
defined in the Act, or a “disqualified 
person” as defined in the Code, with 
respect to a Participating Plan may be 
viewed as a party in interest or 
disqualified person with respect to the 
Fund. Thus, a transaction between such 
party and the Fund may be viewed as a 
prohibited transaction as described in 
section 406(a) of the Act, section 4975(c) 


3 The Department is not proposing an exemption 
for the receipt by the Investment Manager, or any 
affiliate, of any fees beyond that provided by 
section 408(b)(2) of the Act. 
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of the Code, or both. The applicant 
represents that if the Fund is unable to 
enter into transactions with certain 
persons because such persons are 
parties in interest with respect to 
Participating Plans, the Fund’s ability to 
prudently make its investments and 
conduct its operations solely for the 
benefit of the Participating Plans will be 
unduly restricted. In addition, the 
purchase and sale of the Units may be 
considered a prohibited sale or transfer 
of assets between a Participating Plan 
and the Trustees that is not exempted 
by operation of the statutory exemption 
provided in section 408(b)(8) of the Act 
because the Fund is not maintained by a 
bank or an insurance company. 

10. The applicant requests prospective 
exemptive relief for many of those 
classes of transactions between the 
Fund and certain parties in interest 
which were afforded exemptive relief in 
PTE 80-51. The applicant proposes that 
such classes of transactions be subject 
to similar conditions, limitations, and 
restrictions as those delineated for the 
transactions afforded exemptive relief in 
PTE 80-51. 

11. The books and records of the Fund 
will be audited by an independent 
public accountant each fiscal year. A 
copy of such reports, along with any 
other pertinent information, will be 
forwarded to the fiduciaries and 
sponsors of each Participating Plan. At 
the end of each of the first three quarters 
of each fiscal year, the Investment 
Management will prepare and send a 
detailed report of the business 
transacted by the Fund during such 
quarter. The quarterly reports will not 
be audited. 

12. In summary, the applicant 
represents that the proposed exemption 
for certain transactions between the 
Fund and certain parties in interest 
satisfies the criteria of section 408(a) of 
the Act because: (a) The proposed 
exemption would allow the Fund to 
enter into transactions which, although 
prohibited, are necessary for the Fund to 
prudently make its investments and 
conduct its operations solely for the 
benefit of its Parcticipating Plans and 
their participants and beneficiaries; (b) 
the proposed exemption would only 
apply to various classes of prohibited 
transactions which were afforded relief 
in PTE 80-51 and would be subject to 
similiar conditions, limitations and 
restrictions as those delineated for the 
transactions afforded relief in PTE 80- 
51; and (c) independent fiduciaries, 
unrelated to the Fund, the Trustees, SEI, 
the Investment Manager, or any of their 
affiliates, will maintain complete 
discretion with respect to investment of 
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the Participating Plans’ assets in the 
Fund. 

For Further Information Contact: Mr. 
E.F. Williams of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


InterFirst Corporation Profit Sharing and 
Savings Plan (the Plan), Located in 
Dallas, TX 


[Application No. D-7077] 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of section 406(a) 
and 406 (b)(1) and (b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975{c)(1) (A) 
through (E) of the Code shall not apply 
to the proposed extension of credit to 
the Plan by InterFirst Corporation (the 
Employer), the sponsor of the Plan and a 
party in interest with respect to the Plan. 


Summary of Facts and Representations 


1. The Employer is a bank holding 
company which has 68 wholly-owned 
banking subsidiaries and five wholly- 
owned banking-related subsidiaries 
located in 39 cities in Texas. The 
Employer has approximately $22.1 
billion in assets, as of December 31, 
1985. A proposed merger of the 
Employer with Republic Bank 
Corporation, a bank holding company, 
incorporated in Texas and slightly larger 
than the Employer, has been announced. 
The proposed merger is pending while 
regulatory approval in obtained. It is 
anticipated that the merger will not be 
completed before June 1987. 

2. The Plan is a profit sharing plan 
with 8,232 participants, as of April 30, 
1986, who are employees of the 
Employer and its subsidiaries. As of 
December 31, 1986, there were total 
assets of $45,335,489 in the Plan. 
Contributions to the Plan are made by 
the Employer and Plan participants and 
are invested, as directed by participants, 
in six different funds (the Funds). One of 
the Funds is the Real Estate Fund which 
has its assets invested in a unit of a 
group trust, maintained by a subsidiary 
of the Employer and designated as the 
InterFirst Corporation Investment Trust 
for Employee Benefits Plans (the 
Collective Trust). The segment of the 
Collective Trust in which the Real 
Estate Fund is invested is designated as 
the Real Estate Collective Investment 
Fund (RECIF). The RECIF is an open-end 


fund with 179 investors consisting of 71 
different defined benefit plans and 108 
different defined contribution plans. The 
Trustee for the Plan, the Funds, and the 
Collective Trust is a national bank, 
InterFirst Bank Dallas, N.A. (the 
Trustee), that is a wholly-owned 
subsidiary of the Employer. Participants 
in exercising their discretionary power 
have the right each month to change 
their investments within the Funds by 
written application to the Plan; however, 
changes out of the Real Estate Fund are 
only effective when cash is available 
from the RECIF. 

3. The total assets of the RECIF, 
equaling $85,385,000 as of June 30, 1986, 
were invested in commercial properties 
located in regions experiencing adverse 
economic problems. These problems 
have resulted in an unrealized 
depreciation in the value per unit of the 
RECIF as well as a decline in the 
number of units outstanding. New 
appraisals of all RECIF properties are 
made by MAI appraisers every three 
years, and, in interim years, updates by 
the last appraiser are obtained annually. 

New investments in RECIF have been 
negligible, totaling only $5,000 during the 
first nine months of 1986. As of June 30, 
1986, the Plan has been amended to 
prohibit further investments in the Real 
Estate Fund. In addition, the Plan has 
requested a complete withdrawal of its 
investment in RECIF. Requests for 
withdrawals from RECIF have increased 
from $10,000,000 as of December 31, 
1985, to a total of $34,400,000, as of June 
30, 1986. On September 23, 1986, RECIF 
was terminated and all requests for 
withdrawal, which had been paid 
sequentially, are now being paid on a 
pro rata basis in accordance with the 
amount invested in RECIF. Requests for 
withdrawal from RECIF have increased 
to a point that the Trustee believes that 
there could be a significant adverse 
impact upon the Plan. 

4. The applicant represents that, as of 
March 31, 1987, the remaining units in 
RECIF held by the Plan have a fair 
market value of $2,220,704 and have a 
cost to the Plan of $2,301,190. Since June 
30, 1986, the fair market value of the 
units held by the Plan has declined from 
$3,210,281 as a result of cash 
distributions and decreases in property 
values. The Employer proposes to loan 
$2,856,391 to the Plan, solely to permit 
the Employer to protect retirement 
benefits of its employees from losses 
resulting from the slipping real estate 
market in the region where the RECIF 


1 This amount represents the fair market value of 
$3,210,281 in the units of RECIF, on June 30, 1986, 
less cash distributions received by the Plan since 
that date. 
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commercial properties are located.? No 
interest charges nor any other expense 
will be incurred by the Plan from the 
proposed loan, and no collateral for the 
loan will be required.* The loan will be 
in the form of a note with principal 
repaid by the Plan from cash obtained 
only from RECIF when it liquidates its 
properties and honors withdrawal 
requests. No other Plan assets can be 
used to pay off the loan. To the extent 
the Plan receives more than the amount 
of the loan from RECIF upon the 
liquidation of RECIF, such proceeds will 
be retained by the Plan and allocated to 
the accounts of the respective Plan 
participants. To the extent the Plan 
receives less than the amount of the 
loan upon liquidation of the RECIF units, 
repayment of the loan will be waived. 
The proceeds of the loan from the 
Employer will be transferred, as 
directed by Plan participants, to other 
investments in the Funds. The applicant 
represents that the proposed loan from 
the Employer to the Plan will not result 
in any expense to the Plan nor risk to 
participants of the Plan and will 
facilitate the participants obtaining 
better investment media. 

5. In summary, the applicant 
represents and the proposed transaction 
satisfies the criteria of section 408(a) of 
the Act for the following reasons: (a) 
The loan is evidenced in written 
documentation and does not provide for 
the payment of interest by the Plan; (b) 
the proposed transaction protects the 
Plan participants and their beneficiaries 
from the decline in the value of the 
RECIF properties and permits new, 
higher yielding investments without 
expense or penalty; (c) the terms for the 
repayment of the loan is limited to cash 
proceeds received from liquidation of 
RECIF commercial properties and no 
other assets of the Plan will be used or 
affected; and (d) upon liquidation of 
Plan investments in RECIF, any 
proceeds in excess of the loan will be 
retained by the Plan and allocated to the 
accounts of Plan participants. 

For Further Information Contact: Mr. 
C.E. Beaver of the Department, 


2 The applicant represents that the proposed loan 
will not cause a violation of section 415 of the Code. 

8 The applicant represents that the Prohibited 
Transaction Claes Exemption 80-26 (45 FR 28545, 
April 29, 1980) cannot be relied upon with respect to 
the proposed loan because the proceeds of the loan 
are to be used by Plan participants for wansfers 
between investment media. Class Exemption 80-26, 
in relevent part, provides exemptive relief where the 
proceeds of the loan or extension of credit are used 
only for payment of ordinary operating expenses of 
the plan, including the payment of benefits and 
periodic premiums under an insurance or annuity 
contract. 
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telephone (202) 523-8881. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975{c}(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408({a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogration of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 

Signed at Washington, DC, this 20th day of 
May 1987, 

Elliot I. Daniel, 


Associate Director for Regulations and 
Interpretations, Pension and Welfare Benefits 
Administration, U.S. Department of Labor. 
[FR Doc. 87-11931 Filed 5-22-87; 8:45 am] 


BILLING CODE 4510-29-41 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Design Arts Advisory Panel; Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Design Arts 
Advisory Panel (Design Advancement/ 
Organizations Section) to the National 
Council on the Arts will be held on June 
9-10, 1987, from 9:00 a.m.—6:00 p.m. and 
June 11, 1987, from 9:00-3:30 p.m. in 
Room M-17 of the Nancy Hanks Center, 
1100 Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public on June 11, 1987 from 1:30 
p.m.-3:30 p.m. The topics for discussion 
will include policy issues. 

The remaining sessions of this 
meeting on June 9-10, 1987 from 9:00 
a.m.—6:00 p.m. and June 11, 1987 from 
9:00 a.m.—12:30 p.m. are for the purpose 
of application review. In accordance 
with the determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c) (4), (6) and 9(b) of 
section 552b of Title 5, United States 
Code. 

If you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496 at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 


May 18, 1987. 

John H. Clark, 

Office of Council and Panel Operations, 
National Endowment for the Arts. 

[FR Doc. 87-11823 Filed 5-26-87; 8:45 am] 
BILLING CODE 7537-01-™ 


Visual Arts Advisory Panel; 
Printmaking/Drawing Section; National 
Council on the Arts; Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Visual Arts 
Advisory Panel (Printmaking/Drawing 
Section) to the National Council on the 
Arts will be held on June 8-11, 1987, 
from 9:00 a.m.-8:00 p.m. and June 12, 
1987 from 9:00 a.m.-6:00 p.m. in Room 
716 of the Nancy Hanks Center, 1100 


Pennsylvania Avenue, NW., 
Washington, DC 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the Agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and (9)(B) of 
section 552b of Title 5, United States 
Code. 

Further information with reference to this 
meeting can be obtained from Mr. John H. 
Clark, Advisory Committee Management 
Officer, National Endowment for the Arts, 
Washington, DC 20506, or call (202) 682-5433. 


John H. Clark, 

Director, Council and Panel Operations, 
National Endowment for the Arts. 

May 18, 1987. 

[FR Doc. 87-11824 Filed 5-22-87; 8:45 am] 
BILLING CODE 7537-01-M 


- 


National Endowment for the 
Humanities Pane! Meetings 


AGENCY: National Endowment for the 
Humanities. 


ACTION: Notice of meeting. 


SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), as amended), notice is 
hereby given that the following meetings 
of the Humanities Panel will be held at 
the Old Post Office, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 


FOR FURTHER INFORMATION CONTACT: 
Stephen J. McCleary, Advisory 
Committee Management Officer, 
National Endowment for the 
Humanities, Washington, DC 20506; 
telephone 202/786-0322. 


SUPPLEMENTARY INFORMATION: The 
proposed meetings are for the purpose 
of panel review, discussion, evaluation 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including duscussion of information 
given in confidence to the agency by 
grant applicants. Because the proposed 
meetings will consider information that 
is likely to disclose: (1) Trade secrets 
and commercial or financial information 
obtained from a person and privileged 
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or confidential; (2) information of a 
personal nature the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; or (3) 
information the disclosure of which 
significantly frustrate implementation of 
proposed agency action, pursuant to 
authority granted me by the Chairman's 
Delegation of Authoirty to Close 
Advisory Committee Meetings, dated 
January 15, 1978, I have determined that 
these meetings will be closed to the 
public pursuant to subsections (c)(4), (6) 
and (9)(B) of section 552(b) of Title 5, 
United States Code. 


. Date: June 8, 1987 

Time: 8:30 a.m. to 5 :00 p.m. 

Room: 315 

Program: This meeting will review 
applications in the fields of the 
humanities submitted to the 
Publication Subvention category of 
the Texts Program, Division of 
Research Programs, for projects 
beginning after October 1, 1987. 


Date: June 11-12, 1987 

Time: 9:00 a.m. to 5:00 p.m. 

Room: M-07 

Program: This meeting will review 
applications in the fields of the 
humanities submitted to the 
Conferences category of the 
Regrants Program, Division of 
Research Programs, for projects 
beginning after September 1, 1987. 


. Date: June 15, 1987 
Time: 8:30 a.m. to 5:00 p.m. 
Room: 415 
Program: This meeting will review 
Biennial Proposals submitted by 
State humanities councils to the 
Division of State Programs, for 
projects beginning after November 
1, 1987. 
. Date: June 22, 1987 
Time: 8:30 a.m. to 5:00 p.m. 
Room: 415 
Program: This meeting will review 
Biennial Proposals submitted by 
state humanities councils to the 
Division of State Programs, for 
projects beginning after November 
1, 1987. 
. Date: June 11-12, 1987 
Time: 9:00 a.m. to 5:00 p.m. 
Room: 315 
Program: This meeting will review 
Higher Education Programs 
applications, submitted to the 
Division of Education Programs, for 
projects beginning after October 1, 
1987. 
Stephen J. McCleary, 
Advisory Committee Management Officer. 
{FR Doc. 87-11865 Filed 5-22-87; 8:45 am] 
BILLING CODE 7536-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-245] 


Northeast Nuclear Energy Co.; 
Millstone Nuclear Power Station Unit 
No. 1; Environmental Assessment and 
Finding of No Significant impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of 10 CFR 50.49 to 
Northeast Nuclear Energy Company (the 
licensee) for the Millstone Nuclear 
Power Station, Unit No. 1 (Millstone 1), 
located in Waterford, Connecticut. 


Environmental Assessment 
Identification of Proposed Action 


The licensee would be exempted from 
the requirements of 10 CFR 50.49, 
“Environmental qualification of electric 
equipment important to safety for 
nuclear power plants,” in that seven of 
nine requested valve motor operators 
would not be qualified for the harsh 
environment of the design basis 
accident (DBA). One motor operator 
would be qualified for a DBA 
environment and one is outside the 
scope of equipment required to be 
environmentally qualified. 


The Need for the Proposed Action 


The proposed exemption is needed for 
continued operation of Millstone 1 
beyond the June-July 1987 refueling 
outage with seven of nine valve motor 
operators that do not satisfy the 
requirements of 10 CFR 50.49, 
“Environmental qualification of electric 
equipment important to safety for 
nuclear power plants.” One 6f the nine 
valve motor operators must be replaced 
with an environmentally qualified motor 
operator during the June-July 1987 
refueling outage and one motor operator 
is outside the scope of equipment 
required to be environmentally 
qualified. According to the licensee, the 
installed motor operators, though not 
fully qualified for a harsh accident 
environment, satisfy the underlying 
purpose of the rule and literal 
compliance would not significantly 
enhance plant safety, enhance the 
health and safety of the public, or 
significantly reduce core melt frequency. 


Environmental Impact of the Proposed 
Action 


The proposed exemption, except for 
one of the nine motor operators, would 
not impact the ability to effect safe 
shutdown of the plant in the event of a 
DBA and would provide an acceptable 
level of safety, equivalent to that 


BEST COPY AVAILABLE 
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attained by compliance with 10 CFR 
50.49. The request for exemption of the 
motor operator in the isolation 
condenser supply line piping, valve IC- 
2, will be denied; the motor operator in 
the emergency condensate transfer 
pump discharge piping, valve MV-96A, 
is outside the scope of equipment 
required to be environmentally 
qualified. On this basis, the Commission 
concludes there are no significant 
radiological environmental impacts 
associated with this proposed 
exemption. 

With regard to potential non- 
radiological impacts, the proposed 
exemption involves features located 
entirely within the restricted areas as 
defined in 10 CFR Part 20. It does not 
affect non-radiological plant effluents 
and has no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant non- 
radiological environmental impacts 
associated with the proposed 
exemption. 


Alternatives to the Proposed Action 


Since we have concluded that the 
environmental effects of the proposed 
action are negligible, any alternatives 
with equal or greater environmental 
impacts need not be evaluated. 

The principal alternative would be to 
deny all of the requested exemptions. 
Except for one motor operator this 
would not reduce the environmental 
impacts associated with installing 
environmentally qualified motor 
operators and compliance with the rule 
would not significantly enhances plant 
safety. Denial of the exemption request 
for the IC-2 valve motor operator 
exemption from the rule, the staff has 
concluded, enhance safety, i.e., the 
motor operator must be qualified for 
operation in the accident environment. 


Alternative Use of Resources 


This action involves no use of 
resources not previously considered in 
the Final Environmental Statement 
(construction permit and operating 
license) for Millstone 1. 


Agencies and Persons Consulted 


The NRC staff reviewed the licensee’s 
request and consulted with its 
contractors at Science Applications 
International Corporation. 


FINDING OF NO SIGNIFICANT 
IMPACT 


The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 

Based upon the foregoing 
environmental assessment, we conclude 
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that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the exemption requests dated 
January 17, 1986 and March 12, 1987, 
which are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street NW., 
Washington, DC, and the Waterford 
Public Library, 49 Rope Ferry Road, 
Waterford, Connecticut 06385. 


Dated at Bethesda, Maryland, this 19th day 
of May 1987. 

For the Nuclear Regulatory Commission. 
Cecil O. Thomas, 
Director, Integrated Safety Assessment, 
Project Directorate, Division of Reactor 
Projects—Ill, IV, V and Special Projects. 
[FR Doc. 87-11918 Filed 5-22-87; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Meeting Agenda 


In accordance with the purposes of 
sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b), the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on June 
4-6, 1987, in Room 1046, 1717 H Street 
NW., Washington, DC. Notice of this 
meeting was published in the Federal 
Register on April 20, 1987. 


Thursday, June 4, 1987 


8:30 a.m.-8:45 a.m.: Report of ACRS 
Chairman (Open)—The ACRS 
Chairman will report briefly 
regarding items of current interest 
tothe Committee. 

8:45 a.m.-10:45 a.m.: NRC Severe 
Accident Policy (Open)—Consider 
proposed NRC generic letter 
regarding implementation of the 
NRC severe accident policy 
statement for existing nuclear 
power plants. 

11:00 a.m.-12:00 Noon: Foreign Nuclear 
Power Plant Safety Features (Open/ 
Closed)—Discuss proposed ACRS 
report to NRC regarding safety 
features in foreign nuclear plants. 


Portions of this session will be closed 
as required to discuss information 
provided in confidence by a foreign 
source. 

1:00 p.m.-2:15 p.m.: Improved Safety for 
Future Light Water Reactors 
(Open)—Discussion with NRC 
Executive Director for Operations 
regarding proposed NRC Staff 
resolution of recommendations of 
the ACRS in its report dated 


January 15, 1987, Subject: ACRS 
Recommendations on Improved 
Safety for Future Light Water 
Reactor Plant Design. 

2:15 p.m.-3:45 p.m.: Improved Safety for 
Future Light Water Reactors 
(Open)—Discuss proposed ACRS 
response to NRC request for 
additional information regarding the 
feasibility, benefit, and cost 
effectiveness of systems 
recommended in its report of 
January 15, 1987, Subject: ACRS 
Recommendations on Improved 
Safety for Future Light Water 
Reactor Plant Design. 

4:00 p.m.-6:00 p.m.: Preparation of ACRS 
Reports to the NRC (Open/ 
Closed)—Discuss proposed ACRS 
reports to the NRC regarding: 
Foreign Nuclear Power Plant Safety 
Features; Development and 
Utilization of NRC Policy Statement 
on the Regulation of Advanced 
Nuclear Power Plants (NUREG- 
1226), proposed NRC rule on Loss of 
Alternating Current Power at 
Nuclear Power Plants, and the high- 
level radioactive waste program. 

Portions of this session will be closed 
as required to discuss information 
provided in confidence by a foreign 
source. 


Friday, June 5, 1987 


8:30 a.m.—11:30 a.m.: Operating 
Experience at Nuclear Power Plants 
(Open/Closed)—Briefing and 
discussion of recent incidents and 
events at nuclear facilities. 


Portions of this session will be closed 


"as appropriate to discuss applicable 


Proprietary Information and/or detailed 
security arrangements at the facility 
being considered, 


11:30 a.m.-12:00 Noon: Future ACRS 
Activities (Open)—Discuss 
anticipated ACRS subcommittee 
activities and items proposed for 
consideration by the full Committee. 

1:00 p.m.-2:15 p.m.: Long Range Planning 
(Open)—Briefing and discussion 
regarding proposed NRC Strategic 
Plan for agency activities. 

2:30 p.m.—3:30 p.m.: Renewal of Nuclear 
Power Plant Licenses (Open)— 
Briefing and discussion regarding 
proposed NRC policy for renewal of 
nuclear power plant licenses. 

3:30 p.m-6;00 p.m.: ACRS Subcommittee 
Activities (Open)—Hear and 
discuss reports of ACRS 
subcommittee activities in assigned 
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areas, including radioactive waste 
management, resolution of generic 
issues, and reliability of nuclear 
power plant components. 


Saturday, June 6, 1987 


8:30 a.m.—12:00 Noon: Preparation of 
ACRS Reports (Open/Closed)— 
Discuss proposed ACRS reports to 
NRC regarding items considered 
during this meeting and a proposed 
reply to a Congressional inquiry 
regarding the Nuclear Protection 
and Safety Act of 1987. 


Portions of this session will be closed 
as necessary to discuss information 
provided in confidence by a foreign 
source. 

1:00 p.m.—2:00 p.m.: ACRS 
Subcommittee Activities (Open/ 
Closed}—Hear and discuss reports 
of ACRS subcommittee activities in 
assigned areas, including nuclear 
power plant containment spray 
systems, fission-product removal/ 
cleanup, the NRC SIMS program, 
and seismic qualification of nuclear 
power plant components. The 
qualifications of proposed new 
ACRS members will also be 
discussed. 


Portions of this session will be closed 
as necessary to discuss information that 
would represent a clearly unwarranted 
invasion of personal privacy. 


2:00 p.m.—2:30 p.m.: Quality Assurance 
in Nuclear Facilities (Open)— 
Discuss proposed ACRS 
recommendations regarding a 
review of quality assurance 
practices in foreign countries. 

2:00 p.m.—3:00 p.m.: Miscellaneous 
(Open)—Complete discussion of 
items considered during this 
meeting. 


Procedures for the conduct of and 
participation in ACRS meetings were 
published in the Federal Register on 
October 20, 1986 (51 FR 37241). In 
accordance with these procedures, oral 
or written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a 
transcript is being kept, and questions 
may be asked only by members of the 
Committee, its consultants, and Staff. 
Persons desiring to make oral 
statements should notify the ACRS 
Executive Director as far in advance as 
practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
such statements. Use of still, motion 
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picture and television cameras during 
this meeting may be limited to selected 
portions of the meeting as determined 
by the Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by a prepaid telephone 
call to the ACRS Executive Director, 
R.F. Fraley, prior to the meeting. In view 
of the possibility that the schedule for 
ACRS meetings may be adjusted by the 
Chairman as necessary to facilitate the 
conduct of the meeting, persons 
planning to attend should check with the 
ACRS Executive Director if such 
rescheduling would result in major 
inconvenience. 

I have determined in accordance with 
subsection 10(d) Pub. L. 92-463 that it is 
necessary to close portions of this 
meeting as noted above to discuss 
information provided in confidence by a 
foreign source [5 U.S.C. 552b(c)(4)], 
Proprietary Information (5 U.S.C. 
552b(c)(4)], safeguards information 
related to physical security of nuclear 
facilities [5 U.S.C. 552b(c)(3)]}, and 
information the release of which would 
represent a clearly unwarranted 
invasion of personal privacy [5 U.S.C. 
552b(c){6)}. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted can be obtained by 
a prepaid telephone call to the ACRS 
Executive Director, Mr. Raymond F. 
Fraley (telephone 202/634-3265), 
between 8:15 a.m. and 5:00 p.m. 


Dated: May 20, 1987. 
John C. Hoyle, 
Advisory Committee Management Officer. 
[FR Doc. 87-11915 5-22-87; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards; Subcommittee on 
Regulatory Policies and Practices; 
Cancellation of Meeting 


The ACRS Subcommittee on 
Regulatory Policies and Practices 
scheduled for May 26, 1987 have been 
cancelled. Notice of this meeting was 
previously published Wednesday, May 
13, 1987 (52 FR 18036). 

Dated: May 18, 1987. 

Morton W. Libarkin, 

Assistant Executive Director for Project 
Review. 

[FR Doc. 87-11913 Filed 5-22-87; 8:45 am] 
BILLING CODE 7590-01-M 


(Spent Fuel Pool Expansion)] 


Atomic Safety and Licensing Board; 
Order Establishing Schedule for 
Hearing; Florida Power and Light Co. 
(Turkey Point Plant, Units 3 & 4) 


May 15, 1987. 


Order Establishing Schedule for Hearing 
(Expansion of Spent Fuel Pool Storage 
Capacity) 

Before Administrative Judges: Dr. Robert 


M. Lazo, Chairman, Dr. Richard F. Cole, and 
Dr. Emmeth A. Luebke. 


Based on agreement reached among 
the parties, the following schedule is 
hereby established for conduct for the 
above-captioned license amendment 
proceeding: 

Tuesday, June 23, 1987—Deadline for 
each party to identify the witnesses 
who will testify with respect to each 
contention. 

Monday, July 20, 1987—Last day for 
filing written testimony. 

Tuesday, September 15, 1987—Hearing 
to commence at 9:30 a.m. in North 
Court Room, Second Floor, United 
States District Courthouse, Old 
Building, 300 NE First Avenue, 
Miami, Florida 33101 and remain in 
continuous sessions day to day until 
completed or until continued by 
further order of the Board. 

It is so ordered. 


Dated at Bethesda, Maryland, this 15th day of 
May 1987. 

For the Atomic Safety and Licensing Board. 
Robert M. Lazo, 
Chairman, Administrative Judge. 
[FR Doc. 87-11912 Filed 5-22-87; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-460-OL (ASLBP No. 82- 
479-06 OL)] 


Washington Public Power Supply 
System, et al.; WPPSS Nuclear Project 
No. 1; Reconstitution of Board 


Pursuant to the authority contained in 
10 CFR 2.721 (1980), the Atomic Safety 
and Licensing Board for Washington 
Public Power Supply System, et al. 
(WPPSS Nuclear Project No. 1), Docket 
No. 50-460-OL, is hereby reconstituted 
by appointing Administrative Judge 
Peter B. Bloch in place of Administrative 
Judge Herbert Grossman who has 
resigned. 

As reconstituted, the Board is 
comprised of the following 
Administrative Judges: 

Peter B. Bloch, Chairman 
Glenn O. Bright 
Jerry Harbour 
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All correspondence, documents and 
other material shall be filed with the 
Board in accordance with 10 CFR 2.701 
(1980). The address of the new Board 
member is: 

Administrative Judge Peter B. Bloch, 
Chairman, U.S. Nuclear Regulatory 
Commission, Atomic Safety and 
Licensing Board, Washington, DC 
20555. 

B. Paul Cotter, Jr., 

Chief Administrative Judge, Atomic Safety 

and Licensing Board Panel. 

Dated at Bethesda, Maryland, this 19th day 
of May 1987. 

[FR Doc. 87-11911 Filed 5-22-87; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket No. 30-11802, License No. 25- 
16883-01, EA 86-198] 


Yellowstone County Surveyor’s Office; 
Order Imposing Civil Monetary Penalty 


Yellowstone County Surveyor’s Office 
(licensee), Attn: Mr. Harlan M. Lund, 
County Surveyor, Room 312, 
Courthouse, Billings, Montana 59101 is 
the holder of Materials License No. 25- 
16883-01 issued by the Nuclear 
Regulatory Commission on April 6, 1981 
and last amended on April 15, 1983. The 
license authorizes the licensee to 
possess and use cesium-137 and 
americium-241 in Troxler gauges to 
measure properties of materials in 
accordance with the conditions 
specified therein. 


tl 


A routine inspection of the licensee's 
activities was conducted on October 21, 
1986. The results of this inspection 
indicated that the licensee had not 
conducted its activities in full 
compliance with NRC requirements. A 
written Notice of Violation and 
Proposed Imposition of Civil Penalty 
was served upon the licensee by letter 
dated February 9, 1987. The Notice 
stated the nature of the violations, NRC 
requirements that were violated, and the 
amount of civil penalty proposed. The 
licensee responded to the Notice of 
Violation and Proposed Imposition of 
Civil Penalty by letter dated March 2, 
1987. 


Ill 


After consideration of the licensee’s 
response and the statements of fact, 
explanation, and mitigation contained 
therein, the Deputy Executive Director 
for Regional Operations, has determined 
as set forth in the appendix to this Order 
that the violations occurred as stated. 
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However, because of the licensee's 
corrective actions the penalty proposed 
for the violations described in the Notice 
of Violation of Proposed Imposition of 
Civil Penalty should be mitigated by 50 
percent. 

IV . 

In view of the foregoing and pursuant 
to section 234 of the Atomic Energy Act 
of 1954, as amended (Act), 42 U.S.C. 
2282, and 10 CFR 2.205, it is hereby 
ordered that: 

The licensee pay a civil penalty in the 
amount of Two Hundred Fifty Dollars ($250) 
within 30 days of the date of this Order, by 
check, draft, or money order, payable to the 
Treasurer of the United States and mailed to 
the Director, Office of Enforcement, U.S. 
Nuclear Regulatory Commission, ATTN: 
Document Control Desk, Washington, DC 
20555. 


The licensee may request a hearing 
within 30 days of the date of this Order. 
A request for a hearing should be clearly 
marked as a “Request for Enforcement 
Hearing” and shall be addressed to the 
Director, Office of Enforcement, U.S. 
Nuclear Regulatory Commission, ATTN: 
Document Control Desk, Washington, 
DC 20555, with a copy to the Regional 
Administrator, U.S. Nuclear Regulatory 
Commission, Region IV, 611 Ryan Plaza 
Drive, Suite 1000, Arlington, Texas 
76011. 

If a hearing is requested, the 
Commission will issue an Order 
designating the time and place of the 
hearing. If the licensee fails to request a 
hearing within 30 days of the date of this 
Order, the provisions of this Order shall 
be effective without further proceedings. 
If payment has not been made by that 
time, the matter may be referred to the 
Attorney General for collection. 

In the event the licensee requests a 
hearing as provided above, the issues to 
be considered at such hearing shall be: 

(a) Whether the licensee was in 
violation of the Commission's 
requirements as set forth in the Notice 
of Violation and Proposed Imposition of 
Civil Penalty referenced in Section II 
above and 

(b) Whether, on the basis of such 
violations, this Order should be 
sustained. 

For The Nuclear Regulatory Commission. 

Dated at Bethesda, Maryland, this 12th day 
‘of May 1987. 


James M. Taylor, 

Deputy Executive Director for Region vl 
Operations. 

Appendix—Evaluations and 
‘Conclusions 


On February 9, 1987 a Notice of 
Violation and Proposed Imposition of 


Civil Penalty. (NOV) was issued for 
violations identified during a routine 
NRC inspection. Yellowstone County 
Surveyor's Office (licensee) responded 
to the Notice on March 2, 1987. The 
licensee neither specifically admitted 
nor denied the violations; however, it 
described corrective steps taken to 
ensure compliance now and in the 
future. The licensee requested that the 
violations be reclassified at a lower 
severity level and the civil penalty be 
mitigated to zero. The NRC’s evaluation 
and conclusion regarding the licensee's 
request are as follows: 


Summary of Licensee’s Request for 
Mitigation 

The licensee argued: (1) That the 
instrument users are trained, certified, 
and aware of safety procedures, (2) that 
the instrument was used very little, (3) 
that the citations basically were for 
record keeping oversights, (4) that use of 
the instrument presented no threat to 
any person’s health or welfare, and (5) 
that the licensee took prompt corrective 
action and cooperated fully with NRC. 
The licensee's corrective measures 
included immediately placing the 
instrument in storage, obtaining 
dosimetry film badges for all personnel, 
advising all personnel of requirements 
for use and storage of the instrument, 
establishing a record of radiation 
exposure, establishing a physical 
inventory book, confirming HKM 
Engineering as an authorized user, 
completion of a leak test, obtaining a 
Type A Shipping Package Certificate, 
preparing a Shipper's Certificate, and 
establishing future management controls 
that includes a review of documentation 
and operator education. In addition, the 
licensee requested that the violations be 
reclassified to a lower severity level and 
that the civil penalty be dropped. 


NRC Evaluation of Licensee’s Request 
for Mitigation 

Although the licensee contends that 
instrument users are trained, certified, 
and aware of safety procedures, the fact 
that the violations occurred is strong 
evidence that users were not sufficiently 
qualified at the time of the inspection. 
The staff acknlowledges the licensee’s 
assertion that the instrument was used 
very little, and recognizes that this 
situation may have contributed to the 
licensee's inattention to regulatory 
matters; however, the NRC expects a 
high level of compliance with its 
requirements. The NRC does not accept 
the licensee's characterization of the 
violations as “basically * * * record 
keeping oversights.” In these instances 
poor record keeping was symptomatic of 
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a generally weak program for complying 
with regulatory requirements. In 
addition, the NRC does not agree that 
there was “no threat to any person's 
health or welfare.” The violations 
involving the failure to provide 
personnel dosimetry and the failure to 
perform leak tests provide the potential 
for safety problems to have gone 
unrecognized, thus increasing the safety 
significance of the violations. For these 
reasons, the violations have been 
appropriately categorized at Severity 
Level Ill. 


Regarding the licensee's request for 
mitigation of the civil penalty based on 
its corrective actions, the Enforcement 
Policy allows mitigation up to 50% for 
unusually prompt and extensive 
corrective actions. In this case, the 
licensee promptly put the licensed 
source into storage, performed a leak 
test, obtained dosimetry and a shipping 
certification, and established a training 
program and a periodic management 
audit. 


NRC Conclusion 


The NRC staff concludes that the 
licensee’s request to reclassify the 
violations at a lower severity level is not 
supported by the licensee's arguments 
made in its March 2, 1987 response. 
However, the licensee's corrective 
actions do warrant reduction of the base 
civil penalty by 50 percent. Therefore, a 
civil penalty in the amount of $250.00 
should be imposed. 


[FR Doc. 87-11917 Filed 5-22-87 8:45 am] 
BILLING CODE 7590-01-M 


Abnormal Occurrence Report; Section 
208 Report Submitted to the Congress 


Notice is hereby given that pursuant 
to the requirements of section 208 of the 
Energy Reorganization Act of 1974, as 
amended, the Nuclear Regulatory 
Commission (NRC) has published and 
issued another periodic report to 
Congress on abnormal occurrences 
(NUREG-0090, Vol. 9, No. 3). 


Under the Energy Reorganization Act 
of 1974, which created the NRC, an 
abnormal occurrence is defined as “an 
unscheduled incident or event which the 
Commission (NRC) determines is 
significant from the standpoint of public 
health or safety.” The NRC had made a 
determination, based on criteria 
published in the Federal Register (42 FR 
10950) on February 24, 1977, that events 
involving an actual loss or significant 
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reduction in the degree of protection 
against radioactive properties of source, 
special nuclear, and byproducts 
materials are abnormal occurrences. 

The report to Congress is for the third 
quarter of 1986. The report identifies the 
occurrences or events that the 
Commission determined to be 
significant and reportable; the remedial 
actions that were undertaken are also 
described. During the report period, 
there were four abnormal occurrences at 
the nuclear power plants licensed to 
operate. The events were (1) a 
differential pressure switch problem in 
safety systems at LaSalle facility, (2) 
abnormal cooldown and 
depressurization transient at Catawba 
Unit 2, (3) significant safeguards 
deficiencies at Wolf Creek and Fort St. 
Vrain, and (4) significant deficiencies in 
access controls at River Bend Station. 
There was one abnormal occurrence at 
the other NRC licensees; it involved a 
therapeutic medical misadministration. 
There was one abnormal occurrence 
reported by an Agreement State; it 
involved a therapeutic medical 
misadministration. 

The report also contains information 
updating some previously reported 
abnormal occurrences. 

Interested persons may review the 
report at the NRC’s Public Document 
Room, 1717 H Street, NW., Washington, 
DC or at any of the nuclear power plant 
Local Public Document Rooms 
throughout the country. 

Copies of microfiche of NUREG-0090, 
Vol. 9, No. 3 (or any of the previous 
reports in this series), may be purchased 
by calling (202) 275-2060 or (202) 275- 
2171, or by writing to the Superintendent 
of Documents, U.S Government Printing 
Office, Post Office Box 37082, 
Washington, DC 20012-7982. A year’s 
subscription to the NUREG-0090 series 
publication, which consists of four 
issues, is also available. Documents may 
be purchased by check, money order, 
Visa, Mastercard, or charged to a GPO 
Deposit Account. 

Copies of the report may also be 
purchased from the National Technical 
Information Service, Department of 
Commerce, 5285 Port Royal Road, 
Springfield, VA 22161. 

Dated at Washington, DC, this 14th day of 
May 1987. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 

Secretary of the Commission. 
[FR Doc. 87-11910 Filed 5-22-87; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-456 and 50-457] 


Commonwealth Edison Co. 
(Braidwood Nuclear Power — 
Units 1 and 2); Reconstitution of 
Atomic Safety and Licensing Appeal 
Board 


Notice is hereby given that, in 
accordance with the authority conferred 
by 10 CFR 2.787(a), the Chairman of the 
Atomic Safety and Licensing Appeal 
Panel has reconstituted the Atomic 
Safety and Licensing Appeal Board for 
this operating proceeding. As 
reconstituted, the Appeal Board for this 
proceeding will consist of the following 
members: Gary J. Edles, Chairman, Dr. 
W. Reed Johnson, Christine N. Kohl. 

Dated: May 18, 1987. 

Barbara A. Tompkins, 

Secretary to the Appeal Board. 

[FR Doc. 87-11916 Filed 5-22-87; 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 


Excepted Service 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: This gives notice of positions 
placed or revoked under Schedules A, B, 


and C in the excepted service, as 
required by civil service rule VI, 
Exceptions from the Competitive 
Service. 

FOR FURTHER INFORMATION CONTACT: 
Sylvia Cole, (202) 632-6817. 
SUPPLEMENTARY INFORMATION: The 
Office of Personnel Management 
published its last monthly notice 
updating appointing authorities 
established or revoked under the 
Excepted Service provisions of 5 CFR 
Part 213 on April 28, 1987 (52 FR 15403). 
Individual authorities established or 
revoked under Schedule A, B, or C 
between April 1, 1987, and April 30, 
1987, appear in a listing below. Future 
notices will be published on the fourth 
Tuesday of each month, or as soon as 
possible thereafter. A consolidated 
listing of all authorities will be 
published as of June 30 of each year. 


Schedules A and B 


No Schedule A or B exceptions were 
established or revoked during April. 


Schedule C 
Department of Agriculture 


One Private Secretary to the Deputy 
Under Secretary for International 
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Affairs and Commodity Programs. 
Effective April 3, 1987. 

One Private Secretary to the Deputy 
Secretary. Effective April 14, 1987. 

One Secretary (Typing) to the 
Director, Executive Secretariat. Effective 
April 14, 1987. 

One Confidential Assistant to the 
Assistant Secretary for Food and 
Consumer Services. Effective April 16, 
1987. 

One Confidential Assistant to the 
Administrator, Food and Nutrition 
Service. Effective April 17, 1987. 


Department of Commerce 


One Confidential Assistant to the 
Deputy Assistant Secretary for Trade 
Information and Analysis, International 
Trade Administration. Effective April 8, 
1987. 

One Confidential Assistant to the 
Director of Legislative Affairs, National 
Oceanic and Atmospheric 
Administration. Effective April 22, 1987. 

One Deputy Director to the Director, 
Office of Public Affairs. Effective April 
14, 1987. 


Department of Defense 


One Private Secretary to the Deputy 
Under Secretary of Defense (Research 
and Advanced Technology). Effective 
April 3, 1987. 


Department of Education 


One Special Assistant to the Chief of 
Staff/Counselor to the Secretary. 
Effective April 3, 1987. 

One Executive Secretary to the Chief 
of Staff/Counselor to the Secretary. 
Effective April 3, 1987. 

One Confidential Assistant to the 
Director, Office of Bilingual Education 
and Minority Languages Affairs. 
Effective April 14, 1987. 

One Special Assistant to the 
Administrator for Management Services. 
Effective April 21, 1987. 

One Staff Assistant to the Deputy 
Secretary. Effective April 3, 1987. 


Department of Health and Human 
Services 


One Special Assistant to the 
Commissioner (Systems), Social 
Security Administration. Effective April 
3, 1987. 


Department of Housing and Urban 
Development 


One Special Assistant to the 
Executive Vice President, Government 
National Mortgage Association. 
Effective April 2, 1987. 

One Staff Assistant to the Deputy 
Assistant Secretary for Multifamily 
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Housing Programs. Effective April 14, 
1987. 


Department of the Interior 


One Public Affairs Specialist to the 
Director, Office of Public Affairs. 
Effective April 14, 1987. 

One Public Affairs Specialist 
(Speechwriter) to the Director, Office of 
Public Affairs. Effective April 21, 1987. 


Department of Justice 


One Special Assistant to the Director, 
Bureau of Justice Assistance. Effective 
April 6, 1987. 

One Special Assistant to the Director, 
Office of Public Affairs. Effective April 
10, 1987. 

One Confidential Assistant to the 
Assistant Attorney General. Effective 
April 21, 1987. 

One Assistant Director to the 
Director, Asylum Policy and Review 
Unit, Office of Legal Policy. Effective 
April 24, 1987. 


Department of Labor 


One Special Asssistant to the 
Secretary. Effective April 17, 1987. 

One Assistant to the Secretary's 
Representative. Effective April 22, 1987. 


Department of State 


One Secretary (Steno) to the Deputy 
Assistant Secretary for Policy and 
Counter Terrorism. Effective April 10, 
1987. 

One Policy and Press Advisor to the 
U.S. Permanent Representative to the 
U.S. Mission to the Organization of 
American States. Effective April 21, 
1987. 

One Director of Programs to the 
Assistant Secretary for Human Rights 
and Humanitarian Affairs. Effective 
April 21, 1987. 


Department of Transportation 


One Director, Executive Secretariat to 
the Administrator, National Highway 
Traffic Safety Administration. Effective 
April 10, 1987. 

One Supervisory Public Affairs 
Specialist to the Director, Office of 
Public and Consumer Affairs, National 
Highway Traffic Safety Administration. 
Effective April 10, 1987. 


Department of the Treasury 


One Special Assistant to the Assistant 
Secretary (Public Affairs and Public 
Liaison). Effective April 3, 1987. 

One Staff Assistant to the Director of 
the Mint. Effective April 3, 1987. 

_One Staff Assistant to the Director of 
the Mint. Effective April 7, 1987. 

One Confidential Assistant to the 
Deputy Assistant Secretary for 
Administration. Effective April 24, 1987. 


Administrative Conference of the U.S. 


One Secretary (Steno) to the 
Chairman. Effective April 14, 1987. 


Commission on Civil Rights 


One Special Assistant to the Staff 
Director. Effective April 24, 1987. 


Consumer Product Safety Commission 


One Special Assistant (Legal) to a 
Commissioner. Effective April 7, 1987. 


Federal Home Loan Bank Board 


One Secretary (Steno) to the Director, 
Office of District Banks. Effective April 
8, 1987. 

One Secretary to the Deputy Chief of 
Staff. Effective April 14, 1987. 


General Services Administration 


One Special Assistant to the Regional 
Administrator. Effective April 3, 1987. 

One Director, Office of the Executive 
Secretariat to the Administrator. 
Effective April 10, 1987. 


International Trade Commission 


One Staff Assistant (Legal) to the 
Chairman. Effective April 14, 1987. 


Office of Management and Budget 


One Public Affairs Specialist to the 
Assistant Director of Public Affairs. 
Effective April 22, 1987. 

One Writer to the Director, Office of 
Management and Budget. Effective April 
23, 1987. 

One Secretary to the Director, 
Effective April 23, 1987. 


Office of Personnel Management 


One Confidential Assistant to the 
Assistant Director for Congressional 
Relations. Effective April 3, 1987. 

One Confidential Assistant to the 
Director, Office of Public Affairs. 
Effective April 14, 1987. 


Office of Science and Technology Policy 


One Confidential Secretary to the 
Director. Effective April 22, 1987. 


President's Commission on Executive 
Exchange 


One Confidential Assistant to the 
Executive Director. Effective April 17, 
1987. 

One Special Assistant to the 
Executive Director. Effective April 23, 
1987. 


Selective Service System 


One Deputy Director, Congressional 
and Intergovernmental Affairs, to the 
Assistant Director. Effective April 14, 
1987. 


Small Business Administration 


One Confidential Assistant to the 
Assistant Administrator for 
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Congressional and Legislative Affairs. 
Effective April 14, 1987. 


United States Tax Court 


Two Secretaries (Confidential 
Assistants) to a Judge. Effective April 16, 
1987. 


U.S. Office of Personnel Management. 
Authority: 5 U.S.C. 3301, 3302, E.O. 10577, 3 
CFR 1954-1958 Comp., P. 218. 
James E. Colvard, 
Deputy Director. 
[FR Doc. 87-11812 Filed 5-22-87; 8:45 am] 
BILLING CODE 6325-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Services Policy and Investment Policy 
Advisory Committees; Meetings and 
Determination of Closing of Meetings 


The meetings of the Services Policy 
Advisory Committee to be held Friday, 
June 5, 1987, from 9:30 a.m. to 12:00 noon; 
the Investment Policy Advisory 
Committee to be held Friday July 17, 
1987, from 9:30 a.m. to 12:00 noon in 
Washington, DC, will include the 
development, review and discussion of 
current issues which influence the trade 
policy of the United States. Pursuant to 
section 2155(f)(2) of Title 19 of the 
United States Code, I have determined 
that these meetings will be concerned 
with matters the disclosure of which 
would seriously compromise the 
Government's negotiating objectives or 
bargaining positions. 

Inquiries may be directed to Barbara 
W. North, Director, Office of Private 
Sector Liaison, Office of the United 
States Trade Representative, Executive 
Office of the President, Washington, DC 
20506. 

Clayton Yeutter, 

United States Trade Representative. 

[FR Doc. 87-11856 Filed 5-22-87; 8:45 am] 
BILLING CODE 3190-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-24475; File No. SR-DTC- 
87-05] 


Self-Regulatory Organizations; Filing 
and Immediate Effectiveness of 
Proposed Rule Change by Depository 
Trust Company 


On April 7, 1987, the Depository Trust 
Company (“DTC”) filed a proposed rule 
change with the Commission under 
section 19(b)}({1) of the Securities 
Exchange Act of 1934 (‘the Act”) to 
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permit the National Securities Clearing 
Corporation (“NSCC”) branch facility 
located in London to act for DTC as a 
depository facility. The proposal 
includes a Depository Facility 
Agreement between NSCC and DTC, 
and a Regional Facilities Agreement 
between NSCC and the International 
Stock Exchange of the United Kingdom 
and the Republic of Ireland Limited 
(“ISE”) pursuant to which ISE operates 
the NSCC London facility. 

Under the Depository Facility 
Agreement, NSCC’s London branch will 
act as a depository facility for DTC, 
accepting securities and transmitting or 
delivering them to DTC in accordance 
with DTC’s procedures then in effect. 
NSCC will have no title to or interest in 
the securities by virtue of the agreement 
but will accept securities for transmittal 
to DTC after DTC has confirmed that the 
securities are in acceptable form.! The 
agreement requires NSCC to provide 
adequate insurance to cover losses on 
securities prior to delivery to any 
carrier, and to provide, or require the 
carrier to provide, adequate insurance to 
cover losses occurring in transit. The 
agreement may be terminated by mutual 
consent of DTC and NSCC or by either 
party on not less than 60 day's written 
notice to the other party. In addition, 
upon receiving notice of an amendment 
to DTC’s procedures, NSCC could 
terminate the agreement prior to the 
effective date of the amendment. 
Termination would not release either 
party from any liability or obligation 
arising from transactions prior to 
termination. Finally, DTC will instruct 
NSCC regarding the disposition of 
securities held by NSCC at least 30 days 
before termination of the agreement (or 
a lesser period if NSCC terminates the 
agreement after receiving notice of an 
amendment to DTC’s procedures). 

In addition to the Depository Facility 
Agreement, the proposal includes a 
Regional Facilities Agreement between 
NSCC and ISE whereby ISE operates a 
branch facility for NSCC in London for 
comparsion, clearance and settlement of 
securities transactions in accordance 
with procedures set forth in NSCC’s 
Regional Facilities Operating Procedures 
Manual. Under the agreement, NSCC 
would indemnify ISE for all losses 
incurred as a result of its securities 
processing operation except losses 
resulting from the negligence of ISE's 
agents or employees. In this connection, 
ISE agrees to notify NSCC of any action 
or proceeding so that NSCC could 


' NSCC may refrain from delivering securities 
affected by a notice of levy, seizure, order or 
judgment issued by a government agency or court 
pending further direction by the agency or court.’ 


assume control of the defense. If, within, 
30 days after being notified of the 
action, NSCC does not assume control 
of the defense, NSCC will be bound by 
any defense or settlement that ISE may 
make. The agreement further provides 
that NSCC agrees to maintain insurance 
coverage in an amount not less than $15 
million (U.S.) to insure against risks 
arising out of this agreement, and ISE 
likewise agrees to maintain coverage in 
an amount not less than $10 million 
(U.S.). The agreement also provides that 
termination of the contract is by mutual 
consent of ISE and NSCC or by either 
party by giving the other at least 90 days 
written notice. Moreover, the parties 
agree that the contract is to be governed 
by and construed in accordance with 
New York law. In this regard, ISE has 
appointed, and agrees to maintain, an 
agent for service of process in New York 
in the event of a dispute between the 
parties arising out of the agreement.” 
Finally, amendments to the agreement 
must be in writing and signed by both 
NSCC and ISE. 

DTC states in its filing that the 
proposed rule change is consistent with 
section 17A of the Act. DTC believes 
that the proposal promotes the prompt 
and accurate clearance and settlement 
of securities transactions by permitting 
greater accessibility of the depository 
services offered by DTC to its 
Participants and other users of the 
system in the prompt transmittal and 
delivery of securities traded on 
international markets. 

The foregoing rule has become 
effective pursuant to section 19(b){3)(A) 
of the Securities Exchange Act of 1934 
and subparagraph (e) of the Securities 
Exchange Act Rule 19b-4. At any time 
within 60 days of the filing of such 
proposed rule change, the Commission 
may summarily abrogate such change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors or otherwise in furtherance of 
the purpose of the Act. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the proposal. 
Persons making written submissions 
should file six copies with the Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of the filing, all 
subsequent amendments, all written 
statements with respect to the proposed 


2 Under the terms of the agreement, the parties 
also waive any objection to the laying of venue in 
the courts of New York, and agree that any action 
or proceeding to enforce a judgment related to this 
agreement may be brought in any jurisdiction where 
the parties or any of their property may be found. 
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rule change that are filed with the 
Commission and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. 

Copies of the filing will-also be 
available for inspection and copying at 
the principal office of DTC. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by June 15, 1987. 


For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

Dated: May 19, 1987. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 87-11899 Filed 5-22-87; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-24468; File No. SR-Phix- 
87-15] 


Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Filing and Order Granting Accelerated 


Approval to Proposed Rule Change 


On May 4, 1987, the Philadelphia 
Stock Exchange, Inc. (“Phlx” or 
“Exchange”) submitted to the Securities 
and Exchange Commission 
(“Commission”), pursuant to section 
19(b)(1) under the Securities Exchange 
Act of 1934 (“Act”) ! and Rule 19b-4 
thereunder,” a proposed rule change 
that would modify the bid-ask 
differential applicable to equity options 
and index options. 

Phix Rule 1014(c)(i) sets forth 
maximum bid-ask differentials for single 
equity options, using integers of $1, $5, 
and $10. Phlx Rule 1000(a) does the 
same for index options. Currently, an 
option trading at or below a given 
integer is subject to a specified 
maximum bid-ask differential. 
Accordingly, each option is subject to a 
maximum bid-ask differential of % of $1 
if its prevailing bid does not exceed $1, 
¥. of $1 if its prevailing bid is more than 
$1 and does not exceed $5, ¥% of $1 if its 
prevailing bid is more than $5 and does 
not exceed $10, % of $1 if its prevailing 
bid is more than $10 and does not 
exceed $20, and $1 if its prevailing bid 
exceeds $20. The proposed rule change 


1 15 U.S.C. 78s(b)(1) 1984). 
217 C-F.R. 240.19-4 (1986). 
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would modify the parameters so that the 
Y% of $1 limit would apply only to 
options for which the prevailing bid is 
less than $1, the % of $1 limit would 
apply to options for which the prevailing 
bid is $1 or more and less than $5, the % 
of $1 limit would apply to options for 
which the prevailing bid is $5 or more 
and less than $10, the % of $1 limit 
would apply to options for which the 
prevailing bid is $10 or more and less 
than $20, and the $1 limit would apply to 
options for which the prevailing bid is 
$20-or more. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of section 6,* and the rules 
and regulations thereunder. The revised 
rule, which will subject an option 
trading at or above a given integer to a 
certain maximum bid-ask differential, 
will make it easier for options 
specialists, registered options traders, 
and floor brokers to keep track of the 
applicable maximum spread. This will 
contribute to the efficient functioning of 
the marketplace. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of the proposal in the 
Federal Register. Effectuation of the rule 
change will involve modifications of the 
Phlx’s overhead computer screens, 
which also will have to be modified in 
connection with a pending Phlx proposal 
respecting expansion of its near-term 
expiration month pilot program.* The 
Phix has requested accelerated approval 
of this rule change so that it can make 


both modifications at the same time. As | 


the proposed rule change is minor and 
technical in nature, the Commission 
assents to accelerated approval in order 
to facilitate the Phix’s operational 
needs. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,® that the 
proposed rule change is approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority.® 

Dated: May 18, 1987. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 87-11900 Filed 5-22-87; 8:45 am] 
BILLING CODE 8010-01-M 


315 U.S.C. 78f (1984). 

4 File No. SR-PhIx-87-12. 

§ 15 U.S.C. 78s(b)(2} (1984). 

® 17 CFR 200.30-3(a)(12) (1986). 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Advisory Circular 25-10; Guidance for 
Installation of Miscellaneous, 
Nonrequired, Electrical Equipment 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of issuance of advisory 
circular. 


SUMMARY: This notice announces the 
issuance of Advisory Circular (AC) 25- 
10; Guidance for Installation of 
Miscellaneous, Nonrequired, Electrical 
Equipment, which sets forth a method of 
compliance with the requirements of 
Part 25 of the Federal Aviation 
Regulations (FAR) pertaining to 
installations of miscellaneous, 
nonrequired, electrical equipment in 
transport category airplanes. 

DATE: Advisory Circular 25-10 was 
issued by the Transport Airplane 
Certification Directorate in Seattle, 
Washington, on March 6, 1987. 

How to Obtain Copies: A copy of AC 
25-10 may be obtained by writing to the 
U.S. Department of Transportation, M- 
494.3, Subsequent Distribution Unit, 
Washington, DC 20590. 

Issued in Seattle, Washington, on May 14, 
1987. 

Darrell M. Pederson, 

Acting Manager Aircraft Certification 
Division, Northwest Mountain Region. 
[FR Doc. 87-11898 Filed 5-22-87; 8:45 am} 
BILLING CODE 4910-13-M 


Federal Highway Administration 


Environmental impact Statement; 
Calhoun County, Mi 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared for the proposed improvements 
and relocation of I-94BL (Michigan 
Avenue) from the M-66/Dickman Road 
interchange east of Columbia Avenue in 
Calhoun County, Michigan. 

FOR FURTHER INFORMATION CONTACT: 
Mr. James A. Kirschensteiner, District 
Engineer, Federal Highway 
Administration, P.O. Box 10147, Lansing, 
Michigan 48901, Telephone (FTS) 374— 
1851 or (Commerical) (571) 377-1851 or 
Mr. Ross E. Lowes, Manager, Social and 
Economic Studies Section, Bureau of 


Transportation Planning, Michigan 
Department of Transportation, P.O. Box 


30050, Lansing, Michigan 48909, 
Telephone (517) 335-2905. 
SUPPLEMENTARY INFORMATION: The 
FHWA in cooperation within the 
Michigan Department of Transportation 
(MDOT), is preparing an Environmental 
Impact Statement (EIS) for the proposed 
improvements and relocation of -94BL 
in the City of Battle Creek, Calhoun 
County, Michigan. The proposed action 
will include the reconsideration, 
widening, and extension of Dickman 
Road from M-66 easterly to Gilbert and 
the widening of existing I-94BL 
(Michigan Avenue) form Gilbert to 
Columbia Avenue. A detour would be 
required for through traffic using 
existing I-94BL. The proposed project is 
approximately 2.2 miles long and a 5- 
lane facility is planned. 

Alternatives under consideration 
include (1) No Action, (2} the At Grade 
Alternative, and (3) the Grade 
Separation Alternative. Alternatives (2) 
and (3) would both require the 
acquisition of right-of-way and 
relocation of residential and commercial 
properties. Approximately 95 to 109 
residential, commercial units would be 
affected. Two schemes for the 
acquisition of right-or-way at the east 
end of the project are being considered 
under each of these alternatives. 

The At Grade Alternate (2) would also 
require the relocation of the Grand 
Trunk Western and Conrail railroad 
tracks. Changes in the local street 
system to access the Kellogg Plant, limit 
the number of railroad crossings and 
maintain traffic circulation are also 
proposed. 

The Grade Separation Alternate (3) 
proposes the construction of an 1100 
foot-long overpass to carry the proposed 
I-94BL over Michigan Avneu, the 
Conrail railroad tracks and the Grand 
Trunk Western railroad spur tracks into 
the General Foods plant. Two other 
structures to carry the proposed I-94BL 
over Elm Street and the Conrail tracks. 
are planned. Greenville Street would be 
extended north from Michigan Avenue 
to provide access to the General Foods 
plant. No railroad track relocations are 
proposed under Alternate (3). 

A scoping document describing the 
alternatives under consideration and 
potential effects of the proposed action 
is available for review. No significant 
issues other than relocation have been 
identified. Accordingly, no federal 
agency scoping meeting is planned at 
this time. Comments on the scoping 
document are invited from all interested 
parties. Requests for a copy of the 
scoping document or any comments 
concerning the proposed action or issues 
involved should be addressed to the 
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above contact persons. The closing date 
for comment is June 30, 1987. 

The Draft EIS is scheduled for 
completion in late 1987 and will be 
made available for public and agency 
review and comment. 


(Catalog of Federal and Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning and Construction. The provisions of 
Executive Order 12372 regarding inter- 
governmental consultation of Federal 
programs and activities apply to this 
program) 

Issued on: May 19, 1987. 
James A. Kirschensteiner, 
District Engineer, Lansing, MI. 
[FR Doc. 87-11923 Filed 5-22-87; 8:45 am] 
BILLING CODE 4910-22-M 


Federal Railroad Administration 
[FRA Docket No. 87-2, Notice No. 1] 


Automatic Train Control on Northeast 
Corridor Carriers; Report of 
Investigative Findings, Proposed 
Orders and Public Hearing 


AGENCY: Federal Railroad 
Administration (FRA), Department of 
Transportation (DOT). 

ACTION: Report and proposed orders of 
particular applicability. 


SUMMARY: FRA is reporting its findings 
regarding the need for automatic train 
control (ATC) devices on Northeast 
Corridor (NEC) trains. Based on those 
findings, FRA is proposing to issue 
casrrier-specific orders requiring that all 
trains operating on the NEC be 
controlled by locomotives equipped with 
ATC. FRA is requesting comments from 
the public and affected parties regarding 
the proposed orders and is scheduling a 
public hearing concerning its 
contemplated action. 

DATES: (1) A public hearing in this 
proceeding will begin at 10:00 a.m. on 
Wednesday, June 24, 1987. Any persons 
who desire to make a statement at the 
hearing should submit their prepared 
statements to the Docket Clerk at least 
five days before the hearing date. 

(2) Written comments must be 
received not later than June 25, 1987. 
Comments received after that date will 
be considered to the extent possible 
without incurring additional delay. 
ADDRESSES: (1) Hearing location—Room 
2230, Nassif Building, 400 Seventh 
Street, SW., Washington, DC 20590. 

(2) Written comments should be 
submitted to the Docket Clerk, Office of 
Chief Counsel, FRA, 400 Seventh Street, 
SW., Washington, DC 20590. 

FOR FURTHER INFORMATION CONTACT: 
S.H. Stotts, Jr., Chief, Standards 


Division, Office of Safety, FRA, 400 
Seventh Street, SW., Washington, DC . 
20590 (telephone (202) 366-0495), or 
Mark Tessler, Office of Chief Counsel, 
FRA, 400 Seventh Street, SW., 
Washington, DC 20590 (telephone (202) 
366-0628). 

SUPPLEMENTARY INFORMATION 


Statutory Authority 


The Federal Railroad Administration 
has both discrete and plenary legal 
authority to require that all trains 
operating on the NEC be equipped with 
automatic train control devices. Under 
the Federal Railroad Safety Act of 1970, 
FRA has broad legal authority to 
“prescribe, as necessary, appropriate 
rules, regulations, orders, and standards 
for all areas of railroad safety * * * .” 
45 U.S.C. Section 431(a). Section 25 of 
the Interstate Commerce Act (49 U.S.C. 
Section 26) specifically provides that 
FRA may, “after investigation, if found 
necessary in the public interest, order 
any carrier within a time specified in the 
order to install * * * automatic train 
stop, train control, and/or cab-signal 
devices, and/or other similar 
appliances, methods, and systems 
intended to promote the safety of 
railroad operation * * * .” This 
authority has been previously invoked 
to require the installation of systems on 
49 specific railroads and to require all 
railroads desiring to operate at high 
speeds to install signal systems of 
varying degrees of sophistication 
consonant with those higher speeds. 


Background 


The NEC is a high speed corridor 
serving more than 28,000 intercity 
railroad passengers every day on 97 
trains operating at speeds up to 125 
mph. In addition, three freight carriers 
operate approximately 40 trains per day 
(many of which carry hazardous 
materials) at speeds up to 50 mph. 
Further adding to the operational mix on 
the NEC are various communter carriers 
operating more than 750 trains carrying 
at least 220,000 passengers daily. The 
extent of this operational and speed mix 
is unique in this country. 

FRA has for a number of years 
worked to reduce the volume of freight 
traffic on the NEC. That effort and 
others, such as scheduling freight trains 
for off-peak hours, have reduced the 
problems associated with the NEC 
operational mix. However, given the 
constraints on further change of the mix 
and on varying the speeds on the NEC, 
FRA has determined that public safety 
can and should be increased by 
ensuring, to the extent technologically 
feasible, that all trains obey signal 
indications. 
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The only system now capable of 
ensuring that a train is operated in 
conformity with signal indications is the 
automatic train control system.! When a 
locomotive equipped with an ATC 
device encounters a more restrictive 
indication and the engineer fails to 
reduce speed to the prescribed limit, the 
system brings the train to a stop.” 

At present, all Amtrak locomotives 
used in passenger service on the NEC 
are equipped with ATC devices, and the 
limited number of locomotives currently 
used for work train service soon will be 
equipped with ATC devices, All 
Massachusetts Bay Transportation 
Authority, Maryland Department of 
Transportation, and most Metropolitan 
Transportation Authority (New York 
City communter railroad system) trains 
operating on the NEC are equipped with 
ATC devices, while a portion of New 
Jersey Transit’s NEC fleet is also ATC- 
equipped. The remaining NEC users 
(Conrail, Delaware and Hudson 
Railway, the Providence and Worcester 
Railroad, and the Southeastern 
Pennsylvania Transportation Authority) 
have a combination of automatic train 
stop and automatic cab signal-equipped 
locomotives. 

There are two “hardware” elements to 
the ATC system—a signal transmission 
system, set in the roadbed, and ATC 
receiver units built into the locomotives 
and power units. The principal cost of 
installing the system—up to $240,000 a 
mile for double track line—lies in 
installation of the roadbed transmission 
network. The “receiving” units are far 
less expensive, ranging between $25,000 
and $40,000 per unit. 

The practical problem with attempting 
to install ATC on a nationwide basis 
lies in the fact that installation cost for 
the system is so prohibitive that it at 
least approaches and possibly exceeds 
the net worth of the railroads 
themselves. At the same time, a more 
modern, more effective, and less costly 
system—ATCS—is being field tested, 
and should be available to the industry 
within the next few years. 

The Northeast Corridor, however, 
presents a very different situation. The 
most expensive part of the system—the 
roadbed transmission network—is 


1 Automatic train stop systems, while capable of 
stopping a train whose operator has not 
acknowledged a more restrictive signal, will not 
stop a train whose engineer acknowledges a more 
restrictive signal but who fails to reduce speed. 

? There is one exception. If an engineer has 
properly acknowledged signal indications and 
reduced speed to 20 mph or less, the ATC system 
will impose no further restrictions, and thus would 
not prevent the train from running through a stop 
signal at that speed. 
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already in the track. That system has 
recently been modernized and extended 
by FRA as part of the Northeast 
Corridor Improvement Project. The cost 
of equipping all power units operating 
on the NEC with receiver units is 
comparatively small, particularly when 
viewed in the context.of the losses 
sustained in a single high speed accident 
such as that which occurred at Chase, 
Maryland in January 1987. 


Investigations 


The advisability of requiring all trains 
operating on the NEC to be ATC- 
equipped has been the subject of 
numerous investigations by FRA and 
other agencies since the late 1970's. 

The idea of mandating ATC on the 
Corridor is not a new one. Both FRA and 
the National Transportation Safety 
Board (NTSB) at one time proposed such 
installation, but each agency drew back 
from those proposals in the face of 
strong opposition from the affected 
parties. 

In 1978, following an accident at 
Seabrook, Maryland, NTSB 
recommended that all trains operating 
on the NEC be ATC-equipped 
(Recommendation-78-39). FRA 
considered a similar proposal in a 1979 
proceeding under the Signal Inspection 
Act (Block Signal Application No. 1588) 
(BS-AP-1588). The FRA Safety Board 
held public hearings on BS~AP-1588 in 
Philadelphia, Pennsylvania (October 16, 
1979), Boston, Massachusetts (October 
18, 1979), and Washington, DC (August 
26, 1980), 

Block Signal Application No. 1588 
drew opposition from railway labor and 
all Northeast Corridor railroads except 
Amtrak. In 1982, Amtrak altered its 
position, withdrawing its support for 
and application in BS-AP-1588 and 
offering a scaled down proposal for NEC 
signalling that did not include 
mandatory ATC installation. 

On September 30, 1982, NTSB altered 
its position, closing the recommendation 
for mandatory ATC installation and 
concluding that Amtrak had operating 

-Tules that were an “acceptable 
alternative.” FRA took similar action in 
August 1983. In the course of the 
investigation into the January 4 accident 
at Chase, Maryland, both agencies 
reopened their consideration of the 
issue. 

During its Chase investigation, as well 
as its previous proceedings under the 
Signal Inspection Act, FRA has 
thoroughly examined the merits and 
feasibility of an ATC mandate for the 
NEC. We believe that the evidence is 
clear in establishing the public safety 
benefit of such mandate, as well as its 
positive cost benefit. 


During FRA’s investigations relating 
to BS-AP-1588, freight carriers 
expressed concern that full service 
brake applications initiated by ATC 
systems could cause derailments of 
freight trains of the tonnage typically 
carried on the NEC. There is certain 
evidence that in some situations 
involving rolling terrain and long, heavy 
trains, application of automatic train 
control devices could create dangerous 
buff (cars bunched together) and draft 
(cars stretched out) forces in the train. 
This concern is limited to freight trains 
because of their greater length and 
carrying capacity. FRA, in its extensive 
investigations under BS-AP-1588, 
concluded that there was some 
legitimacy to the freight carriers’ 
concerns, and formed a Special Task 
Force Committee to study the problem. 
Representatives of both Amtrak and 
Conrail were included on this 
Committee. Computer simulations of 
train handling problems were conducted 
and the results analyzed. Approximately 
18 tests were performed. These tests 
confirmed that there was indeed a 
potential problem in certain instances 
when conventionally programmed ATC 
initiated a full service brake application 
on a heavy freight. After study and 
deliberations, the Special Task Force 
Committee agreed on a technical 
solution to the problem, consisting of 
design and program modifications to 
existing equipment. However, it should 
be noted that freight railroads elsewhere 
in the country have operated very safely 
for many years with ATC systems, 
demonstrating the safety of such devices 
on freight operations. FRA will shortly 
begin testing NEC equipment under 
actual work conditions to ensure the 
validity of the conclusions reached by 
the Task Force Committee. At the 
conclusion of the testing program, 
details regarding the necessary 
equipment modifications will be shared 
with railroads and equipment 
manufacturers. 

Findings 

After lengthy investigations, FRA 
finds it necessary in the public interest 
to propose requiring that every 
locomotive used as a controlling 
locomotive on the NEC main line be 
equipped with a functioning automatic 
train control device. 


Proposed Orders 


With respect to freight trains, the 
orders we propose to issue would 
provide for notice of required 
modifications of the devices, if 
necessary, and would require 
progressive implementation of ATC on 
the NEC over the next 24 months. The 
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schedule would also provide for phasing 
in installation of receiver units on 
passenger locomotives. The timetable 
would be as follows: 


June 15, 1987—October 15, 1987 


Construction/procurement of test 
ATC systems modified in accordance 
with FRA specifications. 


October 16, 1987—December 15, 1987 
Service testing of prototype systems. 
December 15, 1987 


FRA will issue notice of modifications 
required to adapt ATC devices to freight 
operations. 


January 15, 1988 


All freight and passenger carriers 
operating on the NEC must have 
completed ordering “receiver units” for 
all power units that will operate as lead 
locomotives on the NEC. 


Implementation 


Each carrier will, in carrier-specific 
orders, be given 6 to 24 months to 
complete retrofitting of existing power 
units. The time period will begin to run 
on the date of delivery of the first unit. 
Installation must proceed at a pace no 
slower than one-third implementation 
over the initial one-third of the 
designated implementation period, two- 
thirds implementation over the initial 
two-thirds of the designated 
implementation period, and complete 
installation by the expiration of the 
installation period. 

The orders would apply only to 
carriers operating on the Northeast 
Corridor. FRA estimates the number of 
locomotives affected by this order to 
range from a minimum of 456 to a 
maximum of 763, depending on 
operational decisions of the affected 
carriers. The orders would require 
railroads to document their compliance, 
by indicating the purchase contract date, 
delivery schedules, and monthly 
progress reports. The proposed orders 
are included as an appendix to this 
Notice. 


Regulatory Impact 


FRA has evaluated the proposed 
action and its potential impacts in 
accordance with existing regulatory 
policies. 

The cost of equipping each locomotive 
depends on the type of signal equipment 
already installed on the unit; thus, the 
cost of equipping one locomotive can 
range from $25,000 to $40,000. When 
both the cost range and the possible 
numbers of locomotives to be equipped 
is calculated, the potential cost of these 





orders ranges from $17.5 million to a 
maximum of approximately $30.5 
million. 

The technology used in ATC devices 
is not new and has been thoroughly 
tested and refined over the years. While 
we do not anticipate any reliability 
problems or more than minimal 
maintenance costs associated with these 
devices, we invite comment from current 
ATC users regarding these costs. 

FRA is constrained in its analysis of 
the benefits of its proposed orders 
because of the impossibility of 
predicting with any degree of accuracy 
the occurrence of an accident absent 
these devices. Of the three percent of 
reported railroad accidents that were 
investigated by the FRA during a recent 
six-year period (1980-1985), there were 
approximately 95 accidents nationwide 
that could have been avoided had ATC 
been installed. Fortunately, the vast 
majority of these accidents involved 
only freight trains and thus resulted in 
the relatively low number of 29 deaths 
and 477 injuries. The eight accidents 
involving passenger trains during the 
1980 to 1985 period resulted in a 
disportionate number of injuries {over 
300 injuries and one death). The 
devastating results from just one 
passenger or commuter train accident is 
made even more evident from the 16 
deaths and 170 injuries caused by the 
Chase, Maryland accident. 

We are limiting these orders to a 
heavily travelled passenger corridor 
constituting less than two percent of 
Amtrak's trackage, yet carrying more 
than 25 percent of Amtrak's passenger 
traffic (1.3 billion passenger-miles). The 
high number of passengers carried over 
a relatively short distance, when 
combined with heavy commuter and 
freight service, presents risks we need 
not accept. Fortunately, because the 
large costs involved in installing the 
track infrastructure have already been 
borne, the cost of reducing the risks of a 
catastrophic accident is relatively small. 
We note that the accident on January 4, 
1987 at Chase, Maryland would have 
been avoided if the Conrail locomotive 
had been equipped with ATC 
equipment. Preliminary estimates 
indicate the cost of that accident to 
approximate $40 to $50 million. 

FRA has therefore tentatively 
concluded that the benefits of 
installation of ATC devices on all 
controlling locomotives on the NEC 
outweigh the costs associated with their 
purchase and installation. FRA solicits 
the opinions of the public regarding the 
need for these devices and especially 
requests information related to the costs 
and benefits of such devices. Public 


comments on costs and benefits will be 
considered before final action is taken. 

The five carriers affected by these 
orders include two large regional transit 
authorities and two Class I railroads, 
Consolidated Rail Corporation and 
Delaware and Hudson Railway 
Company. The only arguably “small 
entity,” the Providence and Worcester 
Railroad Company, would have to equip 
seven of its 15 locomotives at a cost of 
approximately $175,000. 

Based on the facts set forth in this 
Notice, it is certified that these orders 
will not have a significant economic 
impact on a substantial number of small 
entities under the provisions of the 
Regulatory Flexibility Act {5 U.S.C. 601 
et seq.). 

FRA has concluded that the proposed 
actions will have no significant impact 
on the environment. 

Public Participation 

Interested parties are invited to 
participate in this proceeding by 
submitting to the Docket Clerk written 
data, views, or comments and this 
proposal, and the proposed 
implementing orders that appear in the 
Appendix to this Notice, may be 
changed in light of the comments 
received. In addition, FRA is scheduling 
a public hearing to permit all interested 
parties to furnish FRA with information 
concerning its proposed action. This 
hearing is scheduled to begin at 10:00 
a.m. on Wednesday, June 24, 1987 in 
Room 2230 of the Nassif Building in 
Washington, D.C. 

Authority: The Signal Inspection Act (49 
U.S.C. sec. 26), and the Federal Railroad 
Safety Act of 1970, as amended (45 U.S.C. 
sec. 431 et seg.), delegated to the Federal 
Railroad Administrator by the Secretary of 
Transportation (49 CFR 1.49(f)}, (g), and (m)). 

Issued in Washington, DC on May 20, 1987. 
John H. Riley, 


Administrator. 
Appendix—Proposed Report and Orders 


Affected Party: Consolidated Rail 
Corp. (Conrail) 

Findings: Based on investigation and 
after opportunity for comment, the 
Federal Railroad Administration (FRA) 
has determined that the party noted 
above operates freight service over 
portions of the Northeast Corridor 
trackage between Washington, DC, and 
Boston, Massachusetts; the locomotives 
employed to provide that service are not 
currently equipped with automatic train 
control (ATC) devices; and it is 
necessary in the public interest that all 
trains operating on this trackage be 
equipped with automatic train control 
devices. 
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FRA has further determined that field 
testing of equipment is necessary to 
assure the establishment of safe braking 
specifications for such ATC devices on 
freight trains, and therefore will conduct 
appropriate tests. If found to be 
necessary, FRA will issue revised ATC 
specifications to all interested parties 
prior to January 15, 1988. 

Therefore: 1. No later than January 15, 
1988, Conrail shal] execute a contract for 
acquisition of sufficient numbers of 
automatic train control devices to 
comply with this Order. The initial 
delivery of automatic train control 
devices shall be at the earliest practical 
date achievable by the device 
manufacturer. Conrail’s purchasing 
program and delivery schedule should, 
at a minimum, be at a pace consistent 
with the installation requirements set 
forth in Paragraph 2 below. 

2. a. No later than 18 months after 
delivery of the first automatic train 
control devices purchased pursuant to 
this Order, any train operated by or on 
behalf of Conrail, its successors and 
assigns, that operates on or over any 
portion of the Northeast Corridor 
trackage between Washington, DC and 
Boston, Massachusetts, shall have as its 
controlling locomotive a unit equipped 
with an automatic train control device. 

b. Installations of automatic train 
control devices shall proceed at a pace 
no slower than one-third of the needed 
devices installed during the first one- 
third of the period stated in Paragraph 
2.a. above. 

c. Installation of automatic train 
control devices shall proceed at a pace 
no slower than two-thirds of the needed 
devices installed during the first two- 
thirds of the period stated in Paragraph 
2.a. above. 

3. The automatic train control devices 
installed on locomotives pursuant to this 
Order shall comply with the minimum 
standards set forth in 49 CFR Part 236, 
Subpart E. 

4. FRA shall be notified {i) when the 
contract for acquisition of automatic 
train control devices is executed, 
indicating the date of the contract and 
the terms of the planned delivery 
schedule, and (ii) when the installation 
of the devices commences. FRA shall be 
sent monthly progress reports which 
shall include delivery and installation 
information. 

5. Failure to comply with any 
requirement of this Order subjects the 
railroad to a civil penalty of not more 
than $2,500. Each day of violation 
constitutes a separate violation. 

6. This Order is effective thirty days 
after receipt. Any petition for 
reconsideration must be filed with the 
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Federal Railroad Administration within 
thirty days of the effective date of this 
Order. 

Affected Party: Delaware and Hudson 
Railway Co. (D&H) 

Findings: Based on investigation and 
after opportunity for comment, the 
Federal Railroad Administration (FRA) 
has determined that the party noted 
above operates freight service over 
portions of the Northeast Corridor 
trackage between Washington, DC, and 
Boston, Massachusetts; the locomotives 
employed to provide that service are not 
currently equipped with automatic train 
control (ATC) devices; and it is 
necessary in the public interest that all 
trains operating on this trackage be 
equipped with automatic train control 
devices. 

FRA has further determined that field 
testing of equipment is necessary to 
assure the establishement of safe 
braking specifications for such ATC 
devices on freight trains, and therefore, 
will conduct appropriate tests. If found 
to be necessary, FRA will issue revised 
ATC specifications to all interested 
parties prior to January 15, 1988. 

Therefore: 1. No later than January 15, 
1988, D&H shall execute a contract for 
acquisition of sufficient numbers of 
automatic train control devices to 
comply with this Order. The initial 
delivery of automatic train control 
devices shall be at the earliest practical 
date achievable by the device 
manufacturer. D&H’s purchasing 
program and delivery schedule should, 
at a minimum, be at a pace consistent 
with the installation requirements set 
forth in Pargraph 2 below. 

2. a No later than 12 months after 
delivery of the first automatic train 
control devices purchased pursuant to 
. this Order, any train operated by or on 
behalf of D&H, its successors and 
. assigns, that operates on or over any 
portion of the Northeast Corridor 
trackage between Washington, DC, and 
Boston, Massachusets, shall have as its 
controlling locomotive a unit equipped 
with an automatic train control device. 

B. Installation of automatic train 
control devices shall proceed at a pace 
no slower than one-third of the needed 
devices installed during the first one- 
third of the period stated in Paragraph 
2.a. above. 

c. Installation of automatic train 
control devices shall proceed at a pace 
no slower than two-thirds of the needed 
devices installed during the first two- 
thirds of the period stated in Paragraph 
2.a. above. 

3. The automatic train control devices 
installed on locomotives pursuant to this 
Order shall comply with the minimum 


standards set forth in 49 CFR Part 236, 
Subpart E. 

4. FRA shall be notified (i) when the 
contract for acquisition of automatic 
train control devices is executed, 
indicating the date of the contract and 
the terms of the planned delivery 
schedule, and (ii) when the installation 
of the devices commences. FRA shall be 
sent monthly progress reports which 
shall include delivery and installation 
information. 

5. Failure to comply with any 
requirement of this Order subjects the 
railroad to a civil penalty of not more 
than $2,500. Each day of violation 
constitutes a separate violation. 

6. This Order is effective thirty days 
after receipt. Any petition for 
reconsideration must be filed with the 
Federal! Railroad Administration within 
thirty days of the effective date of this 
Order. 

Affected Party: Providence and 
Worcester Railroad Co. (P&W) 

Findings: Based on investigation and 
after opportunity for comment, the 
Federal Railroad Administration (FRA) 
has determined that the party noted 
above operates freight service over 
portion of the Northeast Corridor 
trackage between Washington, DC and 
Boston, Massachusetts; the locomotives 
employed to provide that service are not 
currently equipped with automatic train 
control (ATC) devices; and it is 
necessary in the public interest that all 
trains operating on this trackage be 
equipped with automatic train control 
devices. 

FRA has further determined that field 
testing of equipment is necessary to 
assure the establishment of safe braking 
specifications for such ATC devices on 
freight trains, and therefore will conduct 
appropriate tests. If found to be 
necessary, FRA will issue revised ATC 
specifications to all interested parties 
prior to January 15, 1988. 

Therefore: 1. No later than January 15, 
1988, P&W shall execute a contract for 
acquisition of sufficient numbers of 
automatic train control devices to 
comply with this Order. The initial 
delivery of automatic train control 
devices shall be at the earliest practical 
date achievable by the device 
manufacturer. P&W’s purchasing 
program and delivery schedule should, 
at a minimum, be at a pace consistent 
with the installation requirements set 
forth in Paragraph 2 below. 

2. a. No later than six months after 
delivery to your railroad of the first 
automatic train control devices 
purchased pursuant to this Order, any 
train operated by or on behalf of P&W, 
its successors and assigns, that operates 
on or over any portion of the Northeast 
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Corridor trackage between Washington, 
DC, and Boston, Massachusetts, shall 
have as its controlling locomotive a unit 
equipped with an automatic train 
control device. 

b. Installation of automatic train 
control devices shall proceed at a pace 
no slower than one-third of the needed 
devices installed during the first one- 
third of the period stated in Paragraph 
2.a. above. 

c. Installation of automatic train 
control devices shall proceed at a pace 
no slower than two-thirds of the needed 
devices installed during the first two- 
thirds of the period stated in Paragraph 
2.a. above. 

3. the automatic train control devices 
installed on locomotives pursuant to this 
Order shall comply with the minimum 
standards set forth in 49 CFR Part 236, 
Subpart E. 

4. Failure to comply with any 
requirement of this Order subjects the 
railroad to a civil penalty of not more 
than $2,500. Each day of violation 
constitutes a separate violation. 

5. FRA shall be notified (i) when the 
contract for acquisition of automatic 
train control devices is executed, 
indicating the date of the contract and 
the terms of the planned delivery 
schedules, and (ii) when the installation 
of the devices commences. FRA shall be 
sent monthly progress reports which 
shall include delivery and installation 
informtion. 

6. This Order is effective thirty days 
after receipt. Any petition for 
reconsideration must be filed with the 
Federal Railroad Administrator within 
thirty days of the effective date of this 
Order. 

Affected Party: New Jersey Transit 
Rail Operations, Inc. (New Jersey 
Transit). 

Findings: Based on investigation and 
after opportunity for comment, the 
Federal Railroad Administration has 
determined that the party noted above 
operates passenger service over portions 
of the Northeast Corridor trackage 
between Washington, DC, and Boston, 
Massachusetts; the locomotives 
employed to provide that service are not 
currently equipped with automatic train 
control devices; and it is necessary in 
the public interest that all trains 
operating on this trackage be equipped 
with automatic train control devices. 

Therefore: 1. No later than January 15, 
1988, New Jersey Transit shall execute a 
contract for acquisition of sufficient 
numbers of automatic train control 
devices to comply with this Order. The 
initial delivery of automatic train control 
devices shall be at the earliest practical 
date achievable by the device 
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manufacturer. New Jersey Transit's 
purchasing program and delivery 
schedule should, at a minimum, be at a 
pace consistent with the installation 
requirements set forth in Paragraph 2 
below. 

2. a. No later than 20 months after 
delivery of the first automatic train 
control devices purchased pursuant to 
this Order, any train operated by or on 
behalf of New Jersey Transit, its 
successors and assigns, that operates on 
or over any portion of the Northeast 
Corridor trackage between Washington, 
DC, and Boston, Massachusetts, shall 
have as its controlling locomotive a unit 
equipped with an automatic train 
control device. 

b. Installation of automatic train 
control devices shall proceed at a pace 
no slower than one-third of the needed 
devices installed during the first one- 
third of the period stated in Paragraph 
2.a. above. 

c. Installation of automatic train 
control devices shall proceed at a pace 
no slower than two-thirds of the needed 
devices installed during the first two- 
thirds of the period stated in Paragraph 
2.a. above. 

3. The automatic train control devices 
installed on locomotives pursuant to this 
Order shall comply with the minimum 
standards set forth in 49 CFR Part 236, 
Subpart E. 

4. FRA shall be notified{i) when the 
contract for acquisition of automatic 
train control devices is executed, 
indicating the date of the contract and 
the terms of the planned delivery 
schedule, and (ii) when the installation 
of the devices commences. FRA shall be 
sent monthly progress reports which 
shall include delivery and installation 
information. 

5. Failure to comply with any 
requirement of this Order subjects the 
railroad to a civil penalty of not more 
than $2,500. Each day of violation 
constitutes a separate violation. 

6. This Order is effective thirty days 
after receipt. Any petition for 
reconsideration must be filed with the 
Federal Railroad Administration within 
thrity days of the effective date of this 
Order. 

Affected Party: Southeastern 
Pennsylvania Transportation Authority 
(SEPTA). 

Findings: Based on investigation and 
after opportunity for comment, the 
Federal Railroad Administration has 
determined that the party noted above 
operates passenger service over portions 
of the Northeast Corridor trackage 
between Washington, DC and Boston, 
Massachusetts; the locomotives 
employed to provide that service are not 
currently equipped with automatic train 


control devices and it is necessary in the 
public interest that all trains operating 
on this trackage be equipped with 
automatic train control devices. 

Therefore: 1. No later than January 15, 
1988, SEPTA shall execute a contract for 
acquisition of sufficient numbers of 
automatic train control devices to 
comply with this Order. 

The initial delivery of automatic train 
control devices shall be at the earliest 
practical date achievable by the device 
manufacturer. SEPTA's purchasing 
program and delivery schedule should, 
at a minimum, be at a pace consistent 
with the installation requirements set 
forth in Paragraph 2 below. 

2. a. No later than 24 months after 
delivery of the first automatic train 
control devices purchased pursuant to 
this Order, any train operated by or on 
behalf of SEPTA, its successors and 
assigns, that operates on or over any 
portion of the Northeast Corridor 
trackage between Washington, DC, and 
Boston, Massachusetts, shall have as its 
controlling locomotive a unit equipped 
with an automatic train control device. 

b. Installation of automatic train 
control devices shall proceed at a pace 
no slower than one-third of the needed 
devices installed during the first one- 
third of the period stated in Paragraph 
2.a. above. 

c. Installation of automatic train 
control devices shall proceed at a pace 
no slower than two-thirds of the needed 
devices installed during the first two- 
thirds of the period stated in Paragraph 
2.a. above. 

3. The automatic train control devices 
installed on locomotives pursuant to this 
Order shall comply with the minimums 
standards set forth in 49 CFR Part 236, 
Subpart E. 

4. FRA shall be notified {i) when the 
contract for acquisition of automatic 
train control devices is executed, 
indicating the date of the contract and 
the terms of the planned delivery 
schedule, and {ii) when the installation 
of the devices commences. FRA shall be 
sent monthly progress reports which 
shall include delivery and installation 
information. 

5. Failure to comply with any 
requirement of this Order subjects the 
railroad to a civil penalty of not more 
than $2,500. Each day of violation 
constitutes a separate violation. 

6. This Order is effective thirty days 
after receipt. Any petition for 
reconsideration must be filed with the 
Federal Railroad Administration within 
thrity days of the effective date of this 
Order. 

Affected Party: National Railroad 
Passenger Corp. 
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Findings: Based on investigation and 
after opportunity for comment, the 
Federal Railroad Administration has 
determined that the National Railroad 
Passenger Corporation operates 
passenger service and permits other 
railroads to operate passenger for 
freight service over portions of the 
Northeast Corridor trackage between 
Washington, DC, and Boston 
Massachusetts; some of the locomotives 
employed to provide that service are not 
currently equipped with automatic train 
control devices; and it is necessary in 
the public interest that all trains 
operating on this trackage be equipped 
with automatic train control devices. 

Therefore: Effective July 1, 1990, the 
National Railroad Passenger 
Corporation, its successors and assigns, 
shall not permit any train to be operated 
on or over any portion of the Northeast 
Corridor trackage between Washington, 
DC, and Boston, Massachusetts subject 
to its operational control, unless that 
train has as its controlling locomotive a 
unit equipped with an automatic train 
device in compliance with the minimum 
standards set forth in 49 CFR Part 236, 
Subpart E. 

This Order is effective thrity days 
after receipt. Any petition for 
reconsideration must be filed with the 
Federal Railroad Administration within 
thirty days of the effective date of this 
Order. 


Affected Party: Metro North 
Commuter Railroad Co. 

Findings: Based on investigation and 
after opportunity for comment, the 
Fedeal Railroad Administration has 
determined that Metro North Commuter 
Railroad Company operates passenger 
service and permits other railroads to 
operate passenger or freight service over 
portions of the Northeast Corridor 
trackage between Washington, DC, and 
Boston, Massachusetts; some of the 
locomotives employed to provide that 
service are not currently equipped with 
automatic train control devices; and it is 
necessary in the public interest that all 
trains operating on this trackage be 
equipped with automatic train control 
devices. 

Therefore: Effective July 1, 1990, 
Metro Northeast Commuter Railroad 
Company, its successors and assigns, 
shall not permit any train to be operated 
on or over any portion of the Northeast 
Corridor trackage between Washington, 
DC, and Boston, Massachusetts subject 
to its operational control, unless that 
train has as its controlling locomotive a 
unit equipped with an automatic train 
control device in compliance with the 
minimum standards set forth in 49 CFR 
Part 236, Subpart E. 





Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Notices 


This Order is effective thirty days 
after receipt. Any petition for 
reconsideration must be filed with the 
Federal Railroad Administration within 
ee days of the effective date of this 
Order. 


[FR Doc. 87-11889 Filed 5-22-87; 8:45 am] 
BILLING CODE 4910-06-M 


DEPARTMENT OF THE TREASURY 


Public information Collection 
Requirements Submitted to OMB for 
Review 


Dated: May 18, 1987. 


The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments to the OMB 
reviewer listed and to the Treasury 
Department Clearance Officer, 
Department of the Treasury, Room 2224, 
15th and Pennsylvania Avenue NW., 
Washington, DC 20220. 


Comptroller of the Currency 


OMB number: 1557-0142. 

Form number: None. 

Type of review: Extension. 

Title: Recordkeeping and 
Confirmation Requirements for Security 
Transactions. 

‘Description: Requirement provides 
record of information relevant to 
purchase or sale of security by national 
bank or national bank trust department 
for a customer. 

Respondents: Businesses. 

Estimated burden: 153,671 hours. 

Clearance officer: John Ference (202) 
447-1177, Comptroller of the Currency, 
5th Floor, L’Enfant Plaza, Washington, 
DC 20219. 

OMB reviewer: Robert Fishman (202) 
395-7340, Office of Management and 


Budget, Room 3228, New Executive 
Office Building, Washington, DC 20503. 


Internal Revenue Service 


OMB number: 1545-0015. 

Form number: 706. 

Type of review: Revision. 

Title: United States Estate (and 
Generation-Skipping Transfer) Tax 
Return. 

Description: Form 706 is used by 
executors to report and compute the 
Federal Estate Tax imposed by Internal 
Revenue Code section 2001, the Federal 
Generation-Skipping Transfer tax 
imposed by Internal Revenue Code 
section 2601 and the additional Estate 
Tax imposed by Code section 4981A. 
IRS uses the information to enforce 
these taxes and to verify that the tax 
has been properly computed. 

Respondents: Individuals or 
households, Businesses. 

Estimated burden: 2,349,024 hours. 

OMB number: New. 

Form numbers: None. 

Type of review: New Collection. 

Title: 1987 General Purpose Taxpayer 
Opinion Survey. 

Description: This project is designed 
to collect information concerning 
taxpayer behavior that cannot be 
obtained through other data colleciton 
means, but which is central to the 
mission of the agency. The last IRS 
Public Opinion Survey was conducted in 
1984. 

Respondents: Individuals or 
households. 

Estimated burden: 2,500 hours. 

Clearance officer: Garrick Shear (202) 
566-6150, Internal Revenue Service, 
Room 5571, 1111 Constitution Avenue 
NW., Washington, DC 20224. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Dale A. Morgan, 

Department Reports Management Officer. 
[FR Doc. 87-11835 Filed 5-22-87; 8:45 am] 
BILLING CODE 4810-25-M 
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Public information Colfection 
Requirements Submitted to OMB for 
Review 


Dated: May 19, 1987. 


The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments to the OMB 
reviewer listed and to the Treasury 
Department Clearance Officer, 
Department of the Treasury, Room 2224, 
15th and Pennsylvania Avenue NW., 
Washington, DC 20220. 


Internal Revenue Service 


OMB number: New. 

Form number: None. 

Type of review: New Collection. 

Title: Focus Group interviews on 
Federal Tax Forms. 

Description: The group interviews are 
necessary to obtain public input on 
some of the major tax forms that have 
been revised or developed due to the 
Tax Reform Act of 1986. The results will 
be used to further simplify and improve 
the forms so that they will be more 
easily understood by taxpayers. 

Respondents: Individuals or 
households, Farms, Businesses. 

Estimated burden: 180 hours. 

Clearance officer: Garrick Shear (202) 
566-6150, Internal Revenue Service, 
Room 5571, 1111 Constitution Avenue 
NW., Washington, DC 20224. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Dale A. Morgan, 

Departmental Reports Management Officer. 
[FR Doc. 87-11836 Filed 5-22-87 8:45 am] 
BILLING CODE 4810-25-M 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings i 

under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation's Board of Directors will 
meet in open session at 10:00 a.m. on 
Thursday, May 28, 1987, to consider the 
following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Disposition of minutes of previous 
meetings: 

Application for Federal deposit 
insurance: 


Silvergate Thrift and Loan Association, a 
proposed new industrial loan company to be 
located at 5119 Jackson Drive, La Mesa, 
California. 


Application for Federal Deposit 
Insurance and for consent to merge and 
establish twenty-two branches: 


Barnett Bank of Pinellas County, a 
proposed new bank to be located at 1901 
Central Avenue, St. Petersburg, Florida, for 
Federal deposit insurance, for consent to 
merge, under its charter and title, with 
Barnett Bank of Pinellas County, National 
Association, Clearwater, Florida, and for 
consent to establish twenty-one existing and 
one approved, but unopened, offices of 
Barnett Bank of Pinellas County, National 
Association as branches of Barnett Bank of 
Pinellas County. 


Applications for Federal deposit 
insurance and for consent to purchase 
assets and assume liabilities: 


First State Bank, Elkins, Inc., a proposed 
new bank to be located at the southeast 
corner of Davis Avenue and Fifth Street, 
Elkins, West Virginia, for federal deposit 
insurance and for consent to purchase certain 
assets of and assume the liability to pay 
deposits made in the Elkins, West Virginia, 
branch of Fed One Savings Bank, FSB, 
Wheeling, West Virginia, a non-FDIC-insured 
institution. 


Application for consent to merge: 


The First National Bank of Manchester, 
Manchester, Tennessee, for consent to merge, 
under its charter and title, with The Meltons 


Bank, Gassaway, Tennessee, a non-FDIC- 
insured institution. 


Application for consent to merge and 
establish one branch: 


Mercer County Bank, Princeton, West 
Virginia, and insured State nonmember bank, 
for consent to merge, under its charter and 
title, with Bank of Athens, Athens, West 
Virginia, and for consent to establish the sole 
office of Bank of Athens.as a branch of the 
resultant bank. 


Application for consent to purchase 
assets and assume liabilities: 


The First National Bank of Boston, Boston, 
Massachusetts, for consent to purchase 
certain assets of and assume the liability to 
pay deposits made in the Star Market, 
Harvard Square, Alewife, Marlborough, 
Newton, Westborough, and Quincy Branches 
of Northeast Savings, F.A., Hartford, 
Connecticut, a non-FDIC-insured institution. 


Application for consent to transfer 
assets in consideration of the 
assumption of deposit liabilities: 


Bank of America National Trust and 
Savings Association, San Francisco, 
California, for consent to transfer certain 
assets to Home Federal Savings and Loan 
Association, San Diego, California, a non- 
FDIC/insured institution, in consideration of 
the assumption of the liability to pay deposits 
in the Julian Branch of Bank of America 
National Trust and Savings Association. 


Reports of committees and officers: 


Minutes of actions approved by the 
standing committees of the Corporation 
pursuant to authority delegated by the Board 
of Directors. 

Reports of the Division of Bank Supervision 
with respect to applications, requests, or 
actions involving administrative enforcement 
proceedings approved by the Director or an 
Associate Director of the Division of Bank 
Supervision and the various Regional 
Directors pursuant to authority delegated by 
the Board of Directors. 

Report of the Director, Division of 
Liquidation: 

Memorandum re: Monthly Report of Actions 
Approved Under Delegated Authority by 
the Committee on Liquidations, Loans 
and Purchases of Assets March 18, 1987- 
April 30, 1987 

Reports of the Director, Office of Corporate 
Audits and Internal Investigations: 


Summary Audit Report re: 
Bank of Kiowa, Kiowa, Kansas (6716), 
(Memo dated April 20, 1987). 
Summary Audit Report re: 
Union Deposit Bank, Union, Kentucky 
(6708), (Memo dated April 20, 1987). 
Summary Audit Report re: 
Albany State Bank, Albany, Missouri 
(2594), (Memo dated April 20, 1987). 
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Summary Audit Report re: 
Western Bank, Midland, Texas (2596), 
(Memo dated April 20, 1987). 
Summary Audit Report re: 
Travel Voucher Claims, (Memo dated 
March 31, 1987). 


Discussion Agenda 


Memorandum re: Statement of Policy 
regarding Applications for Federal 
Deposit Insurance by Operating Non- 
FDIC-Insured Institutions, which policy 
statement sets forth specific guidelines 
that would apply to all applications for 
Federal deposit insurance which must 
be considered by the FDIC. 

Recommendation regarding the 
continuation of the Corporation’s Boston 
Regional Office. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550—17th Street, 
NW., Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
898-3813. 


Dated: May 21, 1987. 
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 
[FR Doc. 87~11983 Filed 5-21-87; 3:12 pm] 
BILLING CODE 6714-01-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 10:30 a.m. on Thursday, May 28, 1987, 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, by vote of the 
Board of Directors, pursuant to sections 
552b(c)(2), (c)(6), (c)(8), and (c)(9)(A)(ii) 
of Title 5, United States Code, to 
consider the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings, 
termination-of-insurance proceedings, 
suspension or removal proceedings, or 
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assessment of civil money penalties) 
against certain insured banks or officers, 
directors, employees, agents or other 
persons participating in the conduct of 
the affairs thereof: 

Names of persons and names and locations 
of banks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(6), (c)(8), and (c)(9)(A)(ii) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b{c){6), (c)(8), and (c)(9){A)fii). 

Note.—Some matters falling within this 
category may be placed on the discussion 
agenda without further public notice if it 
becomes likely that substantive discussion of 
those matters will occur at the meeting. 


Discussion Agenda 


Recommendation regarding the 
Corporation's liquidation activities. 

Report of the Director, Division of 
Accounting and Corporate Services: 


Memorandum re: Investment Management 
Report March 31, 1987. 


Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Names of employees authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections (c){2) and (c)(6) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b(c)(2) and (c)(6)). 

The meeting will be held in the Board 
Room on the Sixth Floor of the FDIC 
Building located at 550 17th Street, NW., 
Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
898-3813. 

Dated: May 21, 1987. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 


[FR Doc. 87-11984 Filed 5-21-87; 3:12 pm] 
BILLING CODE 6714-01-™ 


FEDERAL ENERGY REGULATORY 
COMMISSION 


May 20, 1987. 
The following notice of meeting is 
published pursuant to section 3(a) of the 


Government in the Sunshine Act (Pub. L. 
94-409), 5 U.S.C. 552B. 


TIME AND DATE: May 27, 1987, 10:00 a.m. 


PLACE: 825 North Capitol Street, NE., 
Room 9306, Washington, DC 20426. 
STATUS: Open. 


MATTERS TO BE CONSIDERED: Agenda. 
Note.—Items listed on the agenda may be 
deleted without further notice. 


CONTACT PERSON FOR MORE 
INFORMATION: Kenneth F. Plumb, 
Secretary, Telephone (202) 357-8400. 
This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Public Reference Room. 


Consent Power Agenda, 857th Meeting—May 
27, 1987, Regular Meeting (10:00 a.m.) 
CAP-1. 

Project No. 10341-002, Gem Irrigation 
District 

CAP-2. 

Project No. 6727-006, Northwest Power 

Company, Inc 
CAP-3. 

Project No. 405-021, Philadelphia Electric 
Power Company and the Susquehanna 
Power Company 

CAP-4 

Project No. 9690-001, Orange and Rockland 

Utilities, Inc. 
CAP-5. 

Project No. 2849-012, East Columbia Basin 
Irrigation District, South Columbia Basin 
Irrigation District and Quincy Columbia 
Basin Irrigation district 

CAP-6. 

Docket No. UL87-8-001, Cliffs Electric 

Service Company 
CAP-7. 

Project No. 2088-017, Oroville-Wyandotte 

Irrigation District 
CAP-8. 

Project No. 8488-001, Cosumnes River 
Water and Power Authority 

Project No. 8722-001, Mr. David O. Harde 

CAP-9. 

Omitted 

CAP-10. 

Project No. 8136-003, Friends of Keeseville, 
Inc. 

Project No. 9817-001, Cash Flow Systems 

CAP-11. 

Project Nos. 2101-011 and 013, Sacramento 

Municipal Utility District 
CAP-12. 

Project No. 488-002, Thermalito Irrigation 
District and Table Mountain Irrigation 
District 

CAP-13. 

Docket No. ER87-240-002, Carolina Power 

& Light Company 
CAP-14. 

Docket No. ER87-263-002, Cambridge 

Electric Light Company 
CAP-15. 

Docket Nos. ER87-352-000 and ER87-354— 

000, Consumers Power Company 
CAP-16. 

Docket No. ER79-97-008, Alamito 

Company 
CAP-17. 

Docket No. ER78-71-001, Pennsylvania 

Power & Light Company 
CAP-18. 

Docket No. ER86-721-002, Central Power & 

Light Compnay 
CAP-19. 

Docket No. ER86-721-003, Central Power & 

Light Company 
CAP-20. 
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Docket Nos. ER86-565-001 and ELa6-28- 
001, Public Service Company of New 
Hampshire v. UNITIL Power 
Corporation, Concord Electric Company 
and Exeter and Hampton Electric 
Company 

CAP-21. 

Docket No. ER85-720-001, Connecticut 
Light and Power Company 

Docket No. ER85-707-001, Western 
Massachusetts Electric Company 

Docket No. ER86-689-001, Holyoke Water 
Power Company and Holyoke Power & 
Electric Company 

CAP-22. 

Docket No. QF85-536-000, General 
Conservation Company of Sparrows 
Point, Inc. 

CAP-23. 

Docket No. QF86-964-000, First American 

Energy Company/Culmtech, Ltd. 
CAP-24. 

Project No. 3228-005, Atlantic Power 

Development Corporation 
CAP-25. 

Project No. 8662-001, Nockamixon Hydro 

Associates 


Consent Miscellaneous Agenda 


CAM-1. 

Docket No. RM81-7--000, Exemption from 
Licensing Requirements of Part I of the 
Federal Power Act of a Category of 
Small Hydroelectric Power Projects with 
an Installed Capacity of 5 Megawatts or 
Less 

CAM-2. 

Docket No. FA85-30-000, Utah Power and 

Light Company 
3 


Docket No. FA85-67-000, Southern 

California Edison Company 
CAM-4. 

Docket No. RM87-21-000, Revision of 

Freedom of Information Act Rules 
CAM-5. 

Docket No. GP87-43-000, NGPA Section 
102 Determination, Floyd A. Gearhart- 
Stanley K. Odell, Albert H. Elliott No. 1, 
JD81-38020, Donal Minich No. 2, JD81- 
41712 

CAM-6. 

Docket No. GP85-34-000, Sohio Alaska 

Petroleum Company 
CAM-7. 

Docket No. RA81-69-001, Chevron U.S.A., 

Inc. 


Consent Gas Agenda 


CAG-1. 

Docket Nos. TA87—4—49-000 and 001 
(PGA87-2), Williston Basin Interstate 
Pipeline Company 

CAG-2. 
Docket No. TA87-3-55-000 and 001, 
Mountain Fuel Resources, Inc. 
CAG-3. 
Omitted 
CAG™-4. 

Docket Nos. TA87-3-38-000 and 001, 

Ringwood Gathering Company 
CAG-5. 

Docket Nos. TA87-2-56-000, 001, TA87-1- 
56-000 and 001, Valero Interstate 
Transmission Company 

CAG-6 
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Docket Nos. TA87-2-57-000 and.001, 
Western Transmission Corporation 
CAG-~7. 
Docket Nos. RP86-33-002 and RP86-91-002, 
Midwestern Gas Transmission Company 


CAG-9. 
Docket No. RP87-63-000, Western Gas 
Interstate Company 
CAG-10. 
Docket No. RP87-64-000, Trunkline Gas 
Company 


Docket No. RP82-56-020, Northwest 
Pipeline Corporation 
CAG-13. 
Docket No. RP87-43-001, MIGC, Inc. 
CAG-14. 

Docket Nos. RP86-168-009 and 010, 
Columbia Gas Transmission Corporation 
and Columbia Gulf Transmission 
Company 

CAG-15. 

Docket Nos. TA82-2-9-017, 018, TA83-1-9- 
005 and 006, Tennessee Gas Pipeline 
Company, a Division of Tenneco Inc. 

CAG-16. 

Docket No. TA87-3-33-002, El Paso Natural 

Gas Company 
CAG-17. 

Docket Nos. TA87—4-37-002 and 003, 

Northwest Pipeline Corporation 
CAG-18. 

Docket No. TA87-4-21-003, Columbia Gas 

Transmission Corporation 
CAG-19. 

Docket Nos. TA87-1-11-004, 005, 006 and 

007, United Gas Pipe Line Company 
CAG-20. 

Docket Nos. TA87~1-46-002 and RP87~-12- 
001, Kentucky West Virginia Gas 
Company 

CAG-21, 

Docket No. TA87-2-41-002, Southwest Gas 

Corporation 
CAG-~-22. 

Docket No. RP87-36-000, Carnegie Natural 

Gas Company 
CAG-23. 

Docket Nos. TA87-3-34-000 and TA87—4~ 
34-000, Florida Gas Transmission 
Company 

CAG-24. 

Docket No. RP86-113-000, Gas Transport, 

Inc. 
CAG-25. 

Docket No. TA87~1-53-000, K N Energy, 

Inc. 
CAG-26. 

Docket Nos. ST86-2571-000 and ST86- 

2711-000, Dow Pipeline Company 
CAG-27. 

Docket Nos. ST87-452-000 and 001, Five 

Flags Pipe Line Company 
CAG-28. 

Docket No. RP83-109-004, Tennessee Gas 
Pipeline Company, a Division of Tenneco 
Inc., Complainant V. Pan-Canadian 
Petroleum Company, e¢ a/., Respondents 

CAG-29. 

Docket No. RI84-9-002, Grace Petroleum 

Corporation 
CAG-30. 


Docket Nos. CI85-29-008 and 009, Odeco 
Oil & Gas Company, e¢ al. 

Docket No. CI87-308-009, ARCO Oil and 
Gas Company, Division of Atlantic 
Richfield Company 

Docket No. CP83-452-049, Columbia Gas 
Transmission Corporation 

CAG-31. 

Docket No. CI86-7-003, Seagull Marketing 
Services, Inc. and Seagull Energy E&P 
Inc. 

Docket No. CI87-89-001, EnTrade 
Corporation 

Docket No. C185-673-003, UER Marketing 
Company 

Docket No. CI86-27-004, Transco Energy 
Marketing Company 

Docket No. C186-26-004, Yankee 
Resources, Inc. 

CAG-32. 

Docket No. CI87-384-000, Phillips 
Petroleum Company 

Docket No. CI87-385-000, Phillips 66 
Natural Gas Company 

CAG-33. 

Docket No. CI87-360-000, Coastal Oil & 
Gas Corporation 

Docket No. CI87-399-000, Union Oil 
Company of California and Union 
Exploration Partners, Ltd. 

CAG-34. 

Docket No. CP82-342-004, Consolidated 
Gas Company of Florida, Inc. v. Florida 
Gas Transmission Company 

CAG-35. 
Docket No. CP87-122-002, Williston Basin 
Interstate Pipeline Company 
CAG-36. 
Docket No. CP86-643-005, K N Energy, Inc. 
CAG-37. 

Docket No. CP87-123-000, Northwest 

Pipeline Corporation 
CAG-38, 

Docket No. CP86-538-000, Granite State 

Gas Transmission, Inc. 
CAG-39. 

Docket No. CP84-706-002, Washington Gas 

Light Company 
1. Licensed Project Matters 
P-1, 

Project No. 9556-001, Kamargo Corporation 

Project No. 9557-001, Black River Hydro 
Corporation 

Project No. 9564-001, Norwood Hydro 
Corporation 

Project No. 9565-001, Raymondville Hydro 
Corporation 

Project No. 9566-001, East Norfolk Hydro 
Corporation 

Project No. 9553-001, School Street Hydro 
Corporation 

Project No. 9563-001, Herrings Hydro 
Corporation 

Project No. 9552-001, Deferiet Corporation 

Project No. 9554-001, Colton Hydro 
Corporation 

Project No. 9555-001, Higley Corporation 

Project No. 9567-001, Hannawa 
Corporation 

Project Nos. 2320-001, 2330-001, 2539-001 
and 2569-001, Niagara Mohawk Power 
Corporation. Requests for rehearing of 
order denying applications for 
preliminary permits for un-utilized 
capacity at licensed hydroelectric 
projects. 
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IL. Electric Rate Matters 
ER-1. 
Reserved 


Miscellaneous Agenda 
M-1. 

Docket No. RM87-19-000, Technical 
Amendments to Part 12, Classification of 
Dams. Notice of Proposed Rulemaking. 

M-2. 

Docket No. RM86-6-000, Construction 
Work in Progress—Anticompetitive 
Implications. Final Rule. 

M-3. 
Reserved 


M-5. 

Docket No. RM87-3-000, Annual Charges 
Under the Omnibus Budget 
Reconciliation Act of 1986. Final Rule. 


L. Pipeline Rate Matters 

RP-1. 

Docket Nos. TA85-1-26-006, 007, 008, 009, 
010, 011, 012 and 013, Natural Gas 
Pipeline Company of America. Order on 
rehearing of Opinion No. 256 concerning 
“as billed” treatment of Canadian gas 
costs. 

RP-2. 

Docket Nos. TA85-2-37-002, TA85-1-37- 
000, TA85-2-37-000, TA85-3-37-003, 
TA85-3-37-004, and 002, Northwest 
Pipeline Corporation. Order on initial 
decision, rehearing petitions and motion 
to dismiss concerning “as billed" 
treatment of Canadian gas costs. 

RP-3. 

Docket No. TA87-2-51-003, Great Lakes 
Transmission Company. Order on 
rehearing concerning “‘as billed” 
treatment of Canadian gas costs. 

RP. 

Docket Nos. TA87-4-002, and 003, Great 
Lakes Transmission Company. Order on 
rehearing concerning “as billed” 
treatment of Canadian gas costs. 

RP-5. 

Docket No. RP85-112-000, Boundary Gas, 
Inc. Order on initial decision concerning 
“as billed” treatment of Canadian gas 
costs. 

RP-6. 

Docket No. TA81-1-21-022, Columbia Gas 
Transmission Corporation. Order on 
remand concerning Columbia's gas 
acquisition practices and cutback policy. 

RP-7. 

Docket Nos. TA82-1-21-012, 013, 014, 018 
and 020, Columbia Gas Transmission 
Corporation. Order on rehearing 
concerning settlement. 

RP-8. 

Docket Nos. TA81-1-21-019 and 020 
(Severed NGPA Title I Issues), Columbia 
Gas Transmission Corporation. 

Docket No. IN84-3-001, Columbia Gas 
Transmission Corporation and Exxon 
Corporation. Order on settlement 

concerning NGPA Title I violation. 

RP-9. : 

Docket No. GP83-35-000, Southern Natural 

Gas Company. Declaratory order 

concerning NGPA Title I. 
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Cl. 1. 

Docket Nos. C186-168-000, 001 and 002, 
Tenngasco Corporation and Tenngasco 
Exchange Corporation. Order on 

7 rehearing concerning marketing affiliate. 
ee 
Docket No. GP87—48-000, Minerals 

Management Service, Louisiana 102(d) 
NGPA Determination, Conoco, Inc., 
OCS-0129 No. D-11 Well, MMS Docket 
No. G5-4802. Notice of preliminary 
finding concerning MMS determination. 


Ill. Pipeline Certificate Matters 


CP-1. 

Docket No. GP87-16-000, Yukon Pacific 
Corporation. Request for declaratory 
order on NGA section 3 and 7 
jurisdiction over proposed project to 
export Alaskan Natural Gas. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-11968 Filed 5-21-87; 1:53 pm] 
BILLING CODE 6717-01-M 


NATIONAL TRANSPORTATION SAFETY 
BOARD 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 19017, 
Wednesday, May 20, 1987. 

PREVIOUSLY ANNOUNCED TIME AND DATE: 
9:30 a.m., Wednesday, May 27, 1987. 
CHANGE IN MEETING: A majority of the 
Board Members determined by recorded 
vote that the business of the Board 
required revising the agenda of this 
meeting and that no earlier 
announcement was possible. The 
following item was added to the open 
session of the agenda: 

6. Public Hearing: Recommendation for No 
Hearing re Aircraft Accident Involving 
Northwest Orient Air Link, Flight 2268, CASA 
C-212-CC, N160FB, Detroit, Michigan, March 

4, 1987. 


FOR MORE INFORMATION, CONTACT: Ray 
Smith (202) 382-6525. 

Ray Smith, 

Executive Secretariat, Federal Register 
Liaison Officer. 

May 21, 1987. 


[FR Doc. 87-11976 Filed 5-21-87; 2:02 pm] 
BILLING CODE 7533-01-M 


SECURITIES AND EXCHANGE COMMISSION 


Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of May 26, 1987: 

A closed meeting will be held on 
Wednesday, May 27, 1987, at 3:00 p.m. 
An open meeting will be held on Friday, 
May 29, 1987, at 2:00 p.m., in Room 1C30. 

The Commissioners, Counsel to the 
Commissioners, the Secretary of the 


Commission, and recording securities 
will attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may also be 
present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c)(4), (8), (9)(A) and (10) and 17 
CFR 200.402(a)(4), (8), (9)(i) and (10), 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Peters, as duty officer, 
voted to consider the items listed for the 
closed meeting in closed session. 

The subject matter of the closed 
meeting scheduled for Wednesday, May 
27, 1987, at 3:00 p.m., will be: 


Formal orders of investigation. 

Settlement of injunctive action. 

Institution of injunctive action. 

Settlement of administrative proceedings of 
an enforcement nature. 

Institution of administrative proceedings of 
an enforcement nature. 


The subject matter of the open 
meeting scheduled for Friday, May 29, 
1987, at 2:00 p.m., will be: 


1. Consideration of whether to approve or 
disapprove proposed rule changes submitted 
by the New York and Pacific Stock 
Exchanges relating to the listing of stock 
having unequal voting rights, and whether to 
adopt a rule pursuant to section 19(c) of the 
Securities Exchange Act of 1934 which would 
amend the rules of national securities 
exchanges and associations concerning the 
listing or authorization for quotation or 
reporting of securities of an issuer that has 
issued any security having unequal voting 
rights. For further information, please contact 
Sharon Lawson at (202) 272-2910 or Ellen K. 
Dry at (202) 272-2843. 

2. Consideration of a release approving 
proposed rule changes by the American and 
New York Stock Exchanges that would 
permit the exchanges to waive or modify 
certain of their listing standards for foreign 
companies. For further information, please 
contact Robert J. Sevigny at (202) 272-2409. 

3. Consideration of rule amendments 
governing the designation of National Market 
System Securities and changes to the 
National Association of Securities Dealers 
Transaction Reporting Plan, including the 
additon of certain corporate governance 
requirements. For further information, please 
contact William M. Harter, Jr. at (202) 272- 
2414. 

4. Consideration of a release announcing 
amendments to the Commission’s financial 
responsibility rules involving the treatment of 
repurchase and reverse repurchase 
agreements by registered broker-dealers. The 
amendments affect Securities Exchange Act 
Rules 15c3-1, 15c3-3, 17a-3 and 17a-13. For 
further information, please contact Michael P. 
Jamroz at (202) 272-2398 or Michael A. 
Macchiaroli at (202) 272-2904. 


At times changes in Commission 
priorities require alterations in the 
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scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Patrick 
Daugherty at (202) 272-3077. 

Jonathan G. Katz, 

Secretary. 

May 21, 1987. 


[FR Doc. 87-11982 Filed 5~21-87; 2:54 pm] 
BILLING CODE 8010-01-M 


TENNESSEE VALLEY AUTHORITY 


[Meeting No. 1387] 


TIME AND DATE: 10:00 a.m. (e.d.t.), May 
27, 1987. 


PLACE: Regional High Technology 
Training Center Auditorium (Haywood 
Technical College), 10 Industrial Park 
Drive, Waynesville, North Carolina. 


STATUS: Open. 
Agenda 


Approval of minutes of meetings held on 
May 22, 1987. 


Discussion Item 
1. Swannanoa Valley Project. 


Action Items 
B—Purchase Awards 


B1. Req. 60— Long Term Spot Coal for 
Johnsonville Steam Plant. 

B2. Request for Proposal MA-37902A— 
Requirements Contract for Rapid Dewatering 
System and Associated Containers, Casks, 
and Transportation for Browns Ferry Nuclear 
Plant 


C—Power Items 


C1. Renewal Power Contract with City of 
Tullahoma, Tennessee. 


D—Personnel Items 


* D1, Revision of Management and 
Physician Staffing Arrangement Guidelines. 

D2. Supplement No. 5 to Personal Services 
Contract No. TV-64447A with Science 
Applications International Corporation, 
Erwin, Tennessee, for Technical Assistance 
at the Browns Ferry Nuclear Plant, Requested 
by the Office of Nuclear Power. 

D3. Supplement No. 3 to Consulting 
Contract No. TV-71028A with Aptech 
Engineering Services, Palo Alto, California, to 
Provide Consulting Services in Connection 
with Issues Related to Welding Review 
Activity at Watts Bar Nuclear Plant, 
Requested by Office of Nuclear Power. 

D4. Supplement No. 1 to Personal Services 
Contract No. TV-70530A with Manpower 
Temporary Services, Chattanooga, 
Tennessee, for Temporary Clerical Services, 
Requested by Division of Property and 
Services. 


E—Real Property Transactions 
E1. Filing of Condemnation Cases 


* Item approved by individual Board members. 
This would give formal ratification to the Board's 
action. 
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F—Unclassified 


F1. Supplement No. 5 to Agreement No. 
TV-61962A with Tennessee State University, 
Nashville State Technical Institute, and the 
State of Tennessee Board of Regents for 
Coordination and Administration of the 
Craft/Skill Upgrade Training Program at the 
Industrial Training Center at Cockrill Bend in 
Nashville, Tennessee. 

F2. Supplement No. 2 to Agreement No. 
TV-67766A with Tennessee State University 
for TVA to Assist the University in 


Administering the Craft/Skill Upgrade 
Training Program at the Industrial Training 
Center of the Nashville Project. 

F3. Project Order Under Memorandum of 
Understanding (TV-71249A) Between TVA 
and Directorate of Engineering and Housing 
for TVA Support to the United States Army 
Forces Command at Fort Sam Houston, 
Texas, in Connection with Energy Resources 
Management. 

CONTACT PERSON FOR MORE 
INFORMATION: Alan Carmichael, Director 
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of Information, or a member of his staff 
can respond to requests for information 
about this meeting. Call (615) 632-8000, 
Knoxville, Tennessee. Information is 
also available at TVA’s Washington 
Office (202) 245-0101. 

Dated: May 20, 1987. 
WE. Willis, 
General Manager. 
[FR Doc. 87-11935 Filed 5-21-87; 9:34 am] 
BILLING CODE 8120-01-M 





Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations. 
These corrections are prepared by the 
/Office of the Federal Register. Agency 


prepared corrections are issued as signed © 


documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 929 


Cranberries Grown in the States of 
Massachusetts et al.; Order Directing 
That A Referendum Be Conducted, 
Determination of Representative 
Period for Voter Eligibility, and 
Designation of Referendum Agents To 
Conduct the Referendum 


Correction 


In proposed rule document 87-11179 
’ appearing on page 18369 in the issue of 


Friday, May 15, 1987, make the following 
correction: 

In the first column, in the 
SUPPLEMENTARY INFORMATION, in the 
tenth line, 1987” should read “1986”. 


BILLING CODE 1505-01-D 


OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION 


29 CFR Part 2200 


Rules of Procedure 
Correction 


In rule document 87-9277 beginning on 
page 13831 in the issue of Monday, April 
27, 1987, make the following corrections: 

1. On page 13831, in the second 
column, in the first complete paragraph, 
in the third line, 1987” should read 
“1986”. 

2. On the same page, in the third 
column, in amendatory instruction 9, in 
the third line, “factor” should read “fact 


or. 


Federal Register 
Vol. 52, No. 100 


Tuesday, May 26, 1987 


3. In the same column, in amendatory 
instruction 15, in the first line, “33” 
should read “13”. 


BILLING CODE 1505-01-D 
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implementation of Regulations; 
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DEPARTMENT OF THE TREASURY 


Office of the Assistant Secretary 
(Domestic Finance) 


17 CFR Ch. IV 


implementation of Regulations; 
Temporary Issuance With Request for 
Comments; Government Securities Act 
of 1986 


AGENCY: Office of the Assistant 
Secretary (Domestic Finance), Treasury. 


ACTION: Temporary rule with request for 
comments. 


SUMMARY: The Department of the 
Treasury is issuing temporary 
regulations as required by the 
Government Securities Act of 1986 (the 
“Government Securities Act” or “GSA”). 
These temporary regulations reflect 
proposed regulations issued by the 
Treasury on February 25, 1987 (52 FR 
5660) and the Treasury's response to 
comments received thereon. 

The GSA requires the Secretary of the 
Treasury (the “Secretary”) to adopt 
rules and regulations concerning the 
financial responsibility, protection of 
investor securities and funds, 
recordkeeping, reporting and audit of 
brokers and dealers in government 
securities. The GSA also requires the 
Secretary to adopt regulations relating 
to the custody of government securities 
held by depository institutions. The 
temporary regulations are designed to 
enhance the protection of investors in 
government securities while maintaining 
a fair, honest and liquid market in such 
securities. Subchapter A of the 
temporary regulations covers 
government securities brokers and 
dealers. Subchapter B of the temporary 
regulations deals with custody of 
government securities by depository 
institutions, including those that are 
government securities brokers or 
dealers. 

Under the GSA, the Department must 
publish final regulations by July 25, 1987. 
Moreover, the GSA requires that all 
government securities brokers and 
dealers either be registered with the 
Securities and Exchange Commission 
(“Commission” or “SEC”) by July 25, 
1987, or have provided notice of their 
status as a government securities broker 
or dealer to either the SEC (in the case 
of registered brokers or dealers) or the 
appropriate federal financial institution 
supervisory agency (in the case of 
commercial banks and thrift institutions) 
by July 25, 1987. 


DATES: Temporary rule effective May 26, 
1987; comments must be submitted on or 


before June 10, 1987. No extensions of 
time for comment will be provided. 
ADDRESSES: Send comments to: The 
Government Securities Regulations 
Project, Department of the Treasury, 
Room 4417, Main Treasury Building, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

Copies of all written comments will be 
available for public inspection and 
copying from 9:00 a.m. to 5:30 p.m. at the 
Treasury Department Library, Room 
5030, Main Treasury Building, 1500 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 

FOR FURTHER INFORMATION CONTACT: 
Ellen Seidman (Special Assistant to the 
Under Secretary), Room 4414, Main 
Treasury Building, 1500 Pennsylvania 
Avenue, NW., Washington, DC 20220, 
(202) 566-2278, or Anne Meister (Federal 
Reserve Liaison Officer), Room 553, 
Bureau of Public Debt, Department of 
the Treasury, 999 E Street, NW., 
Washington, DC 20239, (202) 376-4304. 

For information concerning financial 
responsibility (capital) and Form G—405, 
contact: Norman Carleton (Assistant 
Director, Office of Government Finance 
& Market Analysis), Room 3044, Main 
Treasury Building, 1500 Pennsylvania 
Avenue, NW., Washington, DC 20220, 
(202) 566-2330. 

For information concerning 
possession or control of customer 
securities and Part 450, contact: Virginia 
Rutledge (Attorney-Advisor), Room 
2025, Main Treasury Building, 1500 
Pennsylvania Avenue, NW., 
Washington, DC 20220, (202) 535-4890, 
or Cindy Reese (Senior Attorney and 
Special Assistant), Room 503, Bureau of 
Public Debt, Department of the 
Treasury, 999 E Street NW., 
Washington, DC 20239, (202) 376-4320. 


SUPPLEMENTARY INFORMATION: 


I. Background 


The GSA establishes, for the first 
time, a Federal system for regulation of 
brokers and dealers who transact 
business exclusively in government 
securities, or a government securities 
business combined with business in 
non-security financial instruments, 
exempted securities and/or futures and 
other commodity interests regulated by 
the Commodity Futures Trading 
Commission (“CFTC”). The Secretary is 
to adopt rules and regulations 
concerning the financial responsibility, 
protection of investor securities and 
balances, recordkeeping, reporting and 
audit of government securities brokers 
and dealers.’ Previously unregulated 


1 Section 15C(b) of the Securities Exchange Act of 
1934 [15 U.S.C. 780-5(b)]}. All citations to the 


Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Rules and Regulations 


government securities brokers and 
dealers must also register with the SEC 
and join a self-regulatory organization.” 

Enforcement of the Secretary's 
regulations with respect to newly 
registered government securities brokers 
and dealers will be carried out by the 
SEC and the appropriate self-regulatory 
organizations.* The GSA also provides 
for regulation of all other brokers and 
dealers in government securities, all of 
whom must, by July 25, 1987, notify their 
principai regulatory agency of their 
status as government securities brokers 
or dealers.* Enforcement of the 
regulations for such entities will be 
carried out by the appropriate regulatory 
agencies.® 

The purpose of such registration and 
regulation is to enhance the protection 
of investors in government securities by 
establishing and enforcing appropriate 
financial responsibility and custodial 
standards for government securities 
brokers and dealers. At the same time, 
the standards must respect and protect 
the integrity, liquidity and efficiency of 
the world’s largest securities market, 
which is vital to the effective 
implementation of fiscal and monetary 


Securities Exchange Act (hereinafter the “Act”) will 
refer to the section of the Act followed by the 
parallel citation to the United States Code in 
brackets. Title I of the GSA, which provides for 
regulation of government securities brokers and 
dealers, amends the Act, in part by adding section 
15C. ; 

2 Section 15C(a)}(1)(A), (e) [15 U.S.C. 780-5(a)(1) 
(A), (e)]. Currently unregulated entities that believe 
they are government securities brokers or dealers 
are urged to contact the appropriate se1f-regulatory 
organization, in most cases the National 
Association of Securities Dealers (“NASD”), for 
membership information as soon as possible. The 
NASD has informed the Department that it will 
make every effort to expedite membership 
processing before the July 25, 1987 deadline, but 
because of the number and complexity of pending 
and anticipated applications, it is essential that all 
potential registrants who have not already filed 
applications do so immediately. Currently 
unregulated persons (including subsidiaries and 
affiliates of financial institutions) and registered 
brokers or dealers-uncertain of their status as 
government securities brokers or dealers are urged 
to contact the Office of the Chief Counsel, Division 
of Market Regulation, Mail Stop 5-1, Securities and 
Exchange Commission, 450 Fifth Street, NW.. 
Washington, DC 20549, as soon as possible. 
Financial institutions uncertain of their status 
should contact their appropriate regulatory agency 
or the SEC. 

® Sections 15C(c)(1), 19(g)(1) [15 U.S.C. 780-5(c)(1), 
78s}. The Act also contains criminal penalties 
enforced by the Department of Justice. Section 32 
[15 U.S.C. 78ff]. 

4 Section 15C(a)(1)(B), (b) [15 U.S.C. 780- 
5(a)(1)(B), (b)). 

5 Generally, the appropriate regulatory agency for 
a financial institution is that institution's federal 
supervisory agency and it is the SEC for all others, 
including brokers and dealers registered with the 
SEC under sections 15 or 15B of the Act. Section 
3(a)(34)(G) [15 U.S.C. 78c{a)(34)(G)}. 
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policy in the United States.* In adopting 
regulations concerning those entities 
that are already regulated, such as 
brokers and dealers registered under 
sections 15 or 15B of the Securities 
Exchange Act of 1934 (the “Act”) and 
financial institutions, the Secretary of 
the Treasury is to take into 
consideration already existing 
regulation with a view toward 
preventing overly burdensome or 
duplicative regulation.” 

The temporary regulations constitute 
the Secretary's second response to these 
mandates. As required by the GSA, they 
become effective on May 26, 1987.° The 
Treasury will publish final regulations to 
take effect on July 25, 1987 by that date. 
All government securities brokers and 
dealers must register or give notice by 
July 25, 1987, and must be in compliance 

‘with the regulations that will become 
final on that date.® 

The ent recognizes that those 
affected by the regulations require a 
degree of certainty so that operations 
may be brought into compliance with 

‘the regulations before July 25. The more 
than 70 comments the Department 
received on the proposed regulations 


® Government Securities Act of 1986, Pub. L. 99- 
571, section 1, 100 Stat. 3208 (1986) (hereinafter cited 
as GSA). 

7 Section 15C(b)(3)(C) - e §.C. 780-5(b)(3)(C)}; 
132 Cong. Rec. H9251 (Oct. 6, 1966). 

® The requirement that the pl regulations 
become effective immediately results from the 
confluence of the statutory requirements of section 
402 of the GSA, mandating the date on which the 
rules are to take effect, and of the Administrative 
Procedure Act to receive and take into account 
comments on the proposed regulations published 
February 25, 1987. See 5 U.S.C. 553{b), (c). The 
Department notes, however, that since section 401 
of the GSA provides that the statutory requirements 
of the GSA do not become effective until July 25, 
1987, as a practical matter the temporary rules will 
be effective only to allow the completion of 
registration procedures until they are superseded by 
the final rules on July 25. Moreover, the effective 
date of a number of the most difficult requirements 
in the temporary rules is delayed beyond July 25. 
The Department therefore finds that there is good 
cause to provide for immediate effectiveness of the 
temporary rules. 5 U.S.C. 553(d)(3). 

® GSA, supra note 6, section 402. Because of the 
difficulties of achieving compliance with several of 
the regulations in the maximum of 15 days that will 
be available between May 26 and June 10, 1987, the 
date on which entities must file registration 
applications with the SEC in order to assure 
registration before July 25, several of the 
regulations, in particular the market risk (“haircut™) 
calculations of Part 402 relating to financial 
responsibility, and related possession or control. 
reporting and audit rules, will not become fully 
effective until the end of October 1987. In addition, 
the regulations in Part 403 relating to hold in 
custody repurchase agreements take effect in stages 
and become fully effective on January 31, 1988. 

Previously unregulated government securities 
brokers and dealers are reminded that, in addition 
to the regulations to be promulgated under the GSA, 
they are subject to the provisions of sections 10(b). 
15(c)(1), 17(f)(1) and 17(f}(2) of the Act and the 
regulations promulgated by the SEC thereunder. 


were generally favorable but provided 
extremely useful and in general 
consistent suggestions for changes in a 
number of areas, to which the 
Department has responded in these 
temporary regulations. Therefore, 
although comments on the temporary 
regulations are invited, it is the intention 
of the Department to change the 
temporary regulations in the final 
regulations only in response to 
comments demonstrating serious and 
widespread operational difficulties in 
implementing the temporary regulations. 
On the other hand, development of the 
regulatory scheme is a continuing 
process, and the Department invites 
comments and suggestions for future 
changes or modifications to the 
regulations. 


Consultation and Comments 


As discussed in the preamble to the 
proposed regulations, in developing that 
proposal the Department consulted 
extensively with other Federal 
regulators, affected parties, and trade 
and professional associations. During 
the period since publication of the 
proposed regulations, that process has 
continued. In addition, representatives 
of the Department have participated in a 
number of conferences and seminars to 
discuss the proposed regulations, and 
have met with representatives of the 
North American Association of 
Securities Administrators. 

The Department received over 70 
written comments from 65 entities in 
response to the proposed regulations. 
Among the commenters were two 
government agencies, four self- 
regulatory organizations, 21 of the 40 
primary dealers, seven other dealers (or 
their representatives), four brokers, 
eleven other banks and two futures 
commission merchants (“FCMs”). The 
Department also received comments 
from eleven trade or professional 
associations including the Public 
Securities Association, the Securities 
Industry Association, the American 
Bankers Association, the Bank Capital 
Markets Association (formerly Dealer 
Bank Association), the Credit Union 
National Association, the United States 
League of Savings Institutions, the 
Government Finance Officers 
Association and the American Institute 
of Certified Public Accountants. 

In general the comments were 
supportive of the approach taken in the 
regulations. The comments generally 
supported the decision to adopt by 
reference many of the applicable 
regulations of the SEC, with which the 
industry is familiar, although many of 
those commenting on this issue 
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emphasized the need for continuous 
formal and informal coordination 
between the Treasury and the SEC to 
assure consistency in interpretation of 
the regulations. Many of the comments 
pointed out areas where clarification 
was needed, and there was also a 
general concern that delayed effective 
dates were needed in several of the 
areas where the regulations would 
require substantial operational changes. 
The major areas in which commenters 
requested significant changes to the 
proposed regulations were {i) the 
financial institution dealer exemption 
($ 401.4); (ii) whether a choice of capital 
regulations was appropriate (Part 402); 
and (iii) the treatment of hold in custody 
repurchase agreements, particularly 
with respect to intra-day segregation of 
securities and prior notification of 
substitutions. Each of these areas, as 
well as other comments and the 
Department's response, is discussed in 
the appropriate part of the following 
section-by-section analysis of the 
temporary regulations. 

A number of the comments requested 
that the Treasury exercise its exemptive 
authority to delay the statutory deadline 
for registration, and either in concert or 
in the alternative, to recommend that the 
SEC grant temporary exemptions from 
the requirement that new registrants 
become members of a self-regulatory 
organization. Other comments requested 
a moratorium on enforcement {i.e., no 
penalties for good faith attempts at 
compliance) for a limited period after 
the regulations become fully effective. 

The Department believes that it is 
unnecessary and inappropriate at this 
time to provide for a delay in 
registration. The GSA was enacted after 
eighteen months of Congressional 
debate, during which it was 
unchallenged that it was necessary that, 
as soon as possible, all brokers and 
dealers in government securities become 
known to the federal government and 
subject to federal oversight.?° Congress 
therefore established the tight schedule 
for regulations and set an explicit date 
in the statute for registration.’ In 
recognition of some of the operational 
difficulties arising out of the proposed 
regulatory scheme, and the fact that 
final regulations will not be effective 
until the date set for registration, the 
temporary regulations include delayed 
effective dates for many provisions. As 
a result, it will not be necessary for 
firms to demonstrate compliance with, 


10 See H.R. Rep. No. 99-258, 99th Cong., Ist Sess. 
at 15 (1985); S. Rep. No. 99-426, 99th Cong., 2d Sess. 
at 10 & n.26 (1986). 

11 GSA, supra note 6, Title IV. 
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for example, the ultimate possession or 
control rules, in order to register. On the 
other hand, firms will be required to 
gather and submit the required 
information about the firm and 
associated persons, as well as to have 
the required minimum dollar amounts of 
liquid capital and to establish an audit 
relationship with an independent public 
accountant. These are not unreasonable 
requirements within the statutory time 
frame.}2 

The Department has been and will 
continue to be in continuous contact 
with both the SEC and the NASD, both 
of which have assured the Department 
of their intention to act reasonably with 
respect to both registration and 
enforcement to assure that the purposes 
of the GSA are achieved without 
unnecessary disruption in the market. 


II. Section-by-Section Analysis of 
Proposed Regulations 


A. Part 400. Rules of General 
Application 


1. Section 400.1. This section notes the 
requirements of the Act, as amended by 
the GSA, for regulation, registration and 
notice of status. It cross-references the 
SEC and Federal Reserve regulations 
and forms providing for registration and 
notice. 

2. Section 400.2. This section specifies 
the Office of the Deputy Assistant 
Secretary (Federal Finance) as the office 
within Treasury responsible for the 
regulations, and discusses 
interpretations of the regulations. 

A number of the major comment 
letters specifically requested that the 
Treasury establish by May 26, 1987 an 
office empowered to give definitive 
interpretations of the regulations and to 
grant exemptions. Additional letters 
emphasized the need for coordination 
between Treasury and the SEC in light 
of the adoption by reference but with 
modifications of SEC regulations, as 
well as for rules of precedence in the 
case of conflict. 

The temporary regulations amend the 
proposed regulations by adding new 
paragraphs (c) and (d) to § 400.2 to deal 
with official interpretations. Paragraph 
(c) establishes the procedures under 
which the Department will provide 
exemptions, classifications and formal 
advice. These procedures are effective 
starting May 26, 1987. The Department 
has consulted with the SEC and the 
other appropriate regulatory agencies, 


12 The Department has, however, provided for a 
delay to October 31, 1987 for registration of FCMs 
because of the continuing uncertainty over their 
status, combined with the existing scheme of federal 
regulation to which they are subject. See § 401.8, 
and the section-by-section analysis related thereto. 


and the regulation reflects the 
Department's understanding that the 
Department's interpretations will be 
given deference by those agencies. The 
procedures, which generally follow SEC 
procedures for no action letters with 
modifications appropriate to the non- 
collegial structure of the Treasury, 
require a written request from an 
affected party, with full description of 
the relevant facts, a clear and concise 
statement of the request, a proposed 
response and analysis of why the 
proposed response is appropriate.!* 
Consistent with the SEC’s policy on no 
action letters, the regulations provide 
that such requests and their responses 
will be made public 30 days after the 
response, but provide for a potential 
delay of an additional 90 days.** 
Paragraph (c) also provides that the 
Department will give informal oral and 
written advice. However, because of the 
extremely informal nature of such 
advice, including the lack of full 
information, such advice is not binding 
on the Department or any other agency. 

The temporary regulations provide 
that the Office of the Deputy Assistant 
Secretary (Federal Finance) is the office 
responsible for interpretations and 
exemptions. However, it is the intention 
of the Department to transfer this 
function to the Office of the 
Commissioner, Bureau of the Public 
Debt when the final regulations become 
effective in July. 

Paragraph (d) deals with the question 
of the effect of SEC interpretations. SEC 
interpretations of statutes and 
regulations arise through formal releases 
adopted by the Commission and, more 
commonly, through advice from the staff 
that is not binding on the Commission.'5 
Therefore, paragraph (d) simply states 
that the effect of an SEC interpretation 
of an SEC regulation adopted by the 
Treasury by reference is the same as if 
the SEC regulation were considered in 
isolation. If Treasury issues a 
contradictory binding interpretation as 
provided in paragraph (c), the Treasury 
expects that the SEC will give that 
interpretation deference in subsequent 
no-action positions and with respect to 
the continued validity of previous no- 
action positions. Treasury intends to 
work closely with the SEC to minimize 
situations of this sort. As stated in the 
preamble to the proposed regulations, 
the Department “intends to enable 
newly registered entities to rely on SEC 


13 See Exchange Act Release 34-9065, 36 FR 2600 
(Jan. 25, 1971), 6 CCH Fed. Sec. L. Rep. § 66481.10. 

14 See 17 CFR 200.81. 

18 See 17 CFR 202.1(d); Securities Act Release 33- 
6253, 1 CCH Fed. Sec. L. Rep. § 134A. 
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interpretations of the rules.” !* The 
Department recognizes the need for 
constant coordination, not only with the 
SEC but.also with the appropriate 
regulatory agencies and the self- 
regulatory organizations. To date the 
Treasury has found a generous 
willingness on the part of those agencies 
to operate in a cooperative manner, and 
the Department expects that to continue. 
3. Section 400.3. This section provides 
definitions for the purpose of these 
regulations. Nine comments were 
received concerning the definition of 
“associated person,” at § 400.4(e)(1) in 
the proposed regulations, but moved to 
§ 400.3(c) in the temporary regulations. 
The comments from banks and bank 
trade associations asserted that the 
definition in the proposed regulation 
was overbroad primarily in two areas: 
(i) It covered trust personnel, whose 
activities in a non-dealer bank would 
not require registration and who are 
already well regulated; and (ii) in 
contrast to Rule D-11 of the Municipal 
Securities Rulemaking Board and 
Appendix C of the NASD Rules of Fair 
Practice, there was no exemption for 
employees whose functions were solely 
clerical or ministerial. In connection 
with the second issue, the commenters 
requested clarification of the status of 
branch bank personnel who provide 
customers with the terms and conditions 
of, and accept customer funds for, 
investment in government securities, 
and asserted that these people should 
not be covered. The NASD requested 
that the definition of associated person, 
which in the proposed regulations 
applied only to financial institution 
personnel, be expanded to cover other 
government securities brokers and 
dealers. Several commenters also 
requested that the definition of 
“fiduciary capacity” in § 450.2(d) of the 
proposed regulations also be made 
applicable to Subchapter A, particularly 
since the term is used in the financial 
institution dealer exemption in § 401.4. 
New paragraph (c) defines 
“associated person” for all government 
securities brokers and dealers. The 
definition provides an explicit exception 
for persons whose functions are solely 
clerical or ministerial. For financial 
institutions, three additional exceptions 
are provided: (i) For those who function 
solely in a fiduciary capacity; (ii) for 
those whose only government securities 
activities are to act as non-discretionary 
order-takers, without giving investment 
advice or receiving transaction-based 
compensation, and (iii) for directors and 


16 52 FR 5661 (February 25, 1987). 
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senior officers who set broad policy 
guidelines for the firm as a whole. 

New paragraph (d) defines “Board” to 
mean the Board of Governors of the 
Federal Reserve System. New paragraph 
(e) defines “branch or agency of a 
foreign bank” to mean Federal or State 
branches or agencies, as those terms are 
used in the International Banking Act of 
1978. New paragraph (f) defines “CFTC” 
to mean the Commodity Futures Trading 
Commission. New paragraph (i) 
incorporates the definition of “fiduciary 
capacity” from Part 450 into the 
Subchapter A regulations, for use in, 
among other places, the definition of 
“associated person” and the financial 

‘institution dealer exemption, § 401.4. 
Former paragraph (1) (now paragraph 
(q)) has been amended to provide 
explicitly that the term “Treasury” or 
“Department” includes the Bureau of the 
Public Debt. 

4. Section 400.4. This section deals 
with the filing of information by 
associated persons of financial 

-institutions in order to determine the 
possibility of statutory disqualifications. 
In addition to the comments on 
“associated person” discussed above, 
the Department received one comment 
asserting that if an associated person of 
a financial institution ceases to be such 
but remains employed by the financial 
institution, the financial institution 
should have the option to maintain and 
update that person's Form G-FIN-4 
rather than being required to file a Form 
G-FIN-5. 

New paragraph (d)(2)(ii) provides a 
financial institution with the option to 
maintain and update a Form G-FIN-4 
for an associated person whose 
functions change but who remains 

‘employed by the financial institution in 
lieu of filing a Form G-FIN-5. This 
should facilitate the movement of 
personnel within the financial institution 
with no loss of information to the 
regulatory system. Once the associated 
person ceases employment with the 
financial institution, a Form G-FIN-5 
must be filed within 30 days. 

The Department expects that the self- 
regulatory organizations will amend 
their rules to require associated persons 
of registered government securities 
brokers and dealers {as well as such 
persons who are affiliated with 
government securities brokers and 
dealers that are registered broker- 
dealers but who have not previously 
been required to file a Form U-4) to 
provide, through filing of a Form U-4 or 
otherwise, the necessary information to 
determine whether any statutory 
disqualifications might apply. 

5. Sections 400.5 and 400.6. No 
comments were received in connection 


with these sections, which deal with 
updating information and notices of 
withdrawal from government securities 
broker or dealer status of a financial 
institution. These sections as proposed 
are therefore adopted as the temporary 
regulations. 


B. Part 401. Exemptions 


Section 15C(a)(4) of the Act authorizes 
the Secretary to exempt any government 
securities broker, government securities 
dealer or class of such brokers and 
dealers from any provision of section 
15C (a), (b) and (d) of the Act or the 
regulations issued under those 
subsections. Any exemption must be 
consistent with the public interest, the 
protection of investors, and the purposes 
of the GSA. 

The proposed regulations contained 
an exemption from all relevant portions 
of the Act and regulations for entities 
engaged in Savings Bond transactions, 
and four additional exemptions for 
depository or financial institutions and 
corporate credit unions performing 
limited activities that could be deemed 
to make them government securities 
brokers or dealers.17 The Department 
received a number of comments on the 
exemptions proposed, mainly asking for 
clarification of a number of points in 
§$§ 401.3, 401.4 and 401.5, respectively 
the exemptions for brokerage activities 
of financial institutions, dealer activities 
of financial institutions, and repurchase 
and reverse repurchase transactions of 
corporate credit unions with other credit 
unions. 

In addition, a number of comments 
requested exemptions from registration 
and all other requirements for CFTC- 
registered entities, small arbitrageurs, 
brokers of repurchase transactions, and 
government securities brokers and 
dealers winding down their business. In 
general, these requests for total 
exemption were coupled with requests 
for accommodations under specific 
regulations, particularly the capital 
rules. 

1. Section 401.1. Section 401.1 of the 
proposed rules provided an exemption 
from the provisions of the GSA and 
regulations thereunder for those 
organizations whose government 
securities transactions are limited to 
savings bond transactions and any other 
activity as provided in Part 401. Two 
comments concerning this exemption 
were received, both supportive. 

As stated when this rule was 
proposed, thousands of organizations 


17 The exemptions for depository institutions 
were conditioned upon those organizations’ 
agreement to comply with the custody requirements 
of Part 450 of the regulations. 
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handle transactions in United States 
Savings Bonds (“savings bonds’). The 
Department determined that these 
organizations should be exempt because 
savings bonds offer terms and 
conditions that protect investors from 
risk. 

Additionally, the organizations that 
handle most of these transactions have 
been qualified by the Department to act 
as savings bond issuing and paying 
agents pursuant to 31 CFR Parts 317 and 
321 and are governed by those 
regulations. The remaining organizations 
that handle savings bond transactions 
do so as an accommodation to 
customers and employees and must 
forward requested savings bond 
transactions to qualified issuing and 
paying agents or the Department. 
Therefore § 401.1 as proposed is 
adopted as the temporary rule. 

2. Section 401.2. Section 401.2 of the 
proposed rules provided an exemption 
for depository institutions whose 
government securities transactions are 
limited to submitting tenders on a fully 
disclosed basis for customers for the 
purchase on original issue of United 
States Treasury securities. While the 
comments received supported the 
exemption, two comments requested 
that the exemption be expanded. 

One comment requested that the 
activity of submitting tenders by any 
depository institution government 
securities broker or dealer be exempt 
from any of the provisions of the rules. 
The problem raised by the commenter 
appears to relate to the status of those 
acting as “order takers” for such 
transactions as “associated persons,” 
and the revised definition of “associated 
person” in § 400.3(c) of the temporary 
regulations should resolve the difficulty. 

A second comment requested that the 
exemption be expanded to include 
issues of securities by government 
sponsored agencies. The process by 
which sponsored agency securities are 
sold on original issue differs from the 
process by which Treasury securities 
are sold on original issue. On original 
issue of Treasury securities, depository 
institutions submit tenders for securities 
directly to the Treasury or to its fiscal 
agent, the Federal Reserve System, 
neither of which compensates the 
depository institution. Sponsored agency 
securities, on the other hand, are 
marketed through selling groups that 
actively promote their sale and earn fees 
paid by the sponsored agency issuer in 
connection with their sale. Sales on 
original issue of agency securities 
therefore resemble traditional 
underwritings rather than the incidental 
customer accommodation transactions 
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encompassed by the proposed rule, and 
the Department therefore believes that 
expansion of the exemption would be 
inappropriate. Financial institutions that 
effect limited numbers of brokerage 
transactions in sponsored agency 
securities as an accommodation to 
customers may be exempt from the GSA 
and regulations thereunder under 

§ 401.3. 

The wording of paragraph (b) 
requiring that an entity taking 
advantage of this exemption comply 
with the regulations in Part 450 
concerning custodial! holdings of 
customer securities, has been revised. 
The previous language required a 
financial institution to “agree” to 
comply with Part 450, raising such 
questions as with whom the institution 
would agree and what the effect of such 
agreement would be. The revised 
wording states simply that a depository 
institution relying on the exemption is 
subject to Part 450. Parallel changes 
have been made in the exemptions 
contained in §§ 401.3, 401.4 and 401.5. 

3. Section 401.3. In the proposed 
regulations, this section provided an 
exemption for financial institutions 
(including federal credit unions) that did 
not hold themselves out as government 
securities brokers or engaged in fewer 
than 500 solicited government securities 
brokerage transactions per year or 
performed such transactions through a 
networking arrangement with a 
government securities broker or dealer 
required to be registered or give notice 
pursuant to section 15C(a)(1) of the Act. 

The Department received five 
comments from banks and bank trade 
associations that were generally 
supportive but requested clarification 
that (i) if a financial institution does not 
actively solicit brokerage transactions, it 
is not limited by the 500 transaction 
limitation; (ii) inclusion of this service 
on a summary list of services available 
to customers and providing it on 
customer request constitutes neither 
“active solicitation” nor “holding out”; 
(iii) a financial institution's purchase or 
sale of a government security in a 
brokerage transaction on the order of a 
customer is a single transaction even 
though the financial institution must 
initially take delivery of the security 
before transferring it to the customer; 
(iv) the 500 transaction limitation 
applies to each member of a holding 
company group; (v) the 500 transaction 
limit can include networking 
transactions but does not include other 
exempt transactions; and (vi) the 
financial institution may network with 
more than one government securities 
broker or dealer. One comment also 


requested that the rule be changed to 
provide that disclosure for the purpose 
of the networking exemption requires 
only that the customer know the name 
of the transacting government securities 
broker or dealer and not that the broker 
or dealer know the name of the 
customer. 

The Department also received a 
request to raise the transaction limit to 
1000, a request to lower it to 50, two 
requests to extend it to federally insured 
and/or state chartered non-federally 
insured credit unions, and a request to 
extend it to registered broker-dealers. 

Minor adjustments have been made in 
§ 401.3(a)(2) to clarify the intention of 
the scope of the exemption. First, the 
words “Notwithstanding the provisions 
of paragraph (a)(1) of this section” have 
been added to the start of the paragraph 
to make clear that if a financial 
institution does not hold itself out as a 
government securities broker or actively 
solicit brokerage transactions, it is not 
limited by the 500 transaction or 
networking limitations. The Department 
suggests, however, that even though 
inclusion of brokerage services on a 
summary list of services available to 
customers would not be considered 
“holding out,” any financial institution 
that performs substantially more than 
500 such transactions per year may wish 
to analyze carefully whether it is in fact 
actively soliciting such transactions. 

Second, paragraph (a)(2){ii), 
concerning networking, has been 
revised to make clear that a financial 
institution may network with more than 
one government securities broker or 
dealer. The Department intends that the 
500 transaction limitation apply to each 
corporate entity within a holding 
company group and that the networking 
exemption may be used by members of 
such a group to network with another 
member that is a government securities 
broker or dealer that has registered or 
given notice under section 15C(a)(1) of 
the Act. Any networking transactions 
count against the 500 transaction 
limitation, but transactions exempt 
under §§ 401.1 and 401.2 do not. 

Paragraph (a)(2)(ii)(D), concerning 
disclosure, has been retained but 
rewritten for clarity. Disclosure of 
customer names to the transacting 
broker or dealer is essential if that 
broker or dealer is properly to take 
responsibility for the customer and to 
meet his own responsibilities 
concerning, for example, limitations on 
exposures to single customers. 

The characterization of a transaction 
as a brokerage transaction rather than a 
dealer transaction can be difficult, 
particularly in a book entry environment 
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where all customer securities must be 
held on the books of another entity, 
often one from, to or through whom the 
customer has purchased or sold the 
security. Two major characteristics of a 
brokerage transaction are that the 
transacting broker purchases or sells a 
security on the order of the customer, 
not from or to its own inventory, and 
that the customer is charged an explicit 
transaction-based fee or commission. It 
should be noted that the counterparty of 
the transacting broker need not and 
indeed usually does not know that the 
transaction is a brokerage rather than a 


. dealer transaction except perhaps by 


the size of the order. 

Therefore, a purchase by a transacting 
broker for the account of a customer 
with an essentially contemporaneous 
transfer of the security to the account of 
the customer is a single transaction. By 
the same token, since fiduciary 
transactions are undertaken not on the 
order of a customer but rather by a 
financial institution in its fiduciary role, 
such transactions are not in general 
brokerage transactions, but rather 
reflect the financial institution acting as 
an investor. Based on these 
clarifications, the 500 transaction 
limitation is an appropriate line of 
demarcation between accommodating 
customers and being in the brokerage 
business. 

The Department has also concluded 
that the exemption should be broadened 
to include federally insured credit 
unions (including federally insured 
corporate credit unions), which are 
subject to the examination authority of 
the National Credit Union 
Administration (“NCUA”). A major 
tenet of the GSA is the recognition of the 
special importance of federal regulation 
of entities that are transacting business 
in government securities.'® The 
Department notes that § 401.3 is 
essentially a safe harbor provision. Any 
credit union following the requirements 
of NCUA Interpretive Ruling and Policy 
Statement 85-1 (November 15, 1985), 
concerning self-directed IRA accounts, 
would not be considered a government 
securities broker in any event. The 
Department has decided not to extend 
the exemption to registered broker- 
dealers, both because of the difficulty of 
applying it in the context of a general 
securities business and because of the 
minimal burden the regulations place on 
such entities. In addition, for reasons 
described in the discussion of new 
§ 401.6 below, the Department has 


18 See, for example, H.R. Rep. No. 99-258, 99th 
Cong., Ist Sess. at 13-15 (1985); 132 Cong. Rec. 
$15796 (Oct. 9, 1986, remarks of Senator D'Amato). 
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deleted branches and agencies of 
foreign banks from the class of financial 
institutions to which this exemption is 
available. 

4. Section 401.4. In the proposed 
regulations, this section provided an 
exemption for financial institutions 
whose only government securities 
dealer activities were activities in a 
fiduciary capacity, sales and subsequent 
repurchases pursuant to a repurchase 
agreement, and up to 500 purchases and 
subsequent resales pursuant to a reverse 
_ repurchase agreement per year. The 

exemption was conditioned on an 
agreement to comply with the custody 
rules of Part 450 of the proposed 
regulations, and was not available to 
financial institutions that engaged in 
other traditional dealer activities. 

The Department received ten 
comments on this section. Most of the 
comments requested clarification of a 
number of issues concerning how to 
count reverse repurchase transactions 
- for the purposes of determining 
compliance with the 500 transaction 
annual limitation. Five comments, 
including comments from the American 
Bankers Association and the Bank 
Capital Markets Association, requested 
an explicit exemption for transactions 
by a financial institution for its own 
account as an investor. In addition, the 
NCUA, Credit Union National 
Association and the Missouri Credit 
Union League all requested that the 
exemption be made applicable to some 
or all credit unions. Finally, the NASD 
requested that the reverse repurchase 
limitation be lowered to 50 and made 
applicable to registered broker-dealers. 

In the preamble to the proposed 
regulations, the Department noted that 
as part of the regular business of being a 
bank or a thrift institution, almost all 
financial institutions engage in a variety 
of activities that could, under traditional 
interpretations of the term “dealer” 
under the Act, cause them to be 
regarded as government securities 
dealers. The Department noted that 
since the financial institutions eligible 
for the exemption were all subject to 
federal supervision and to the custody 
rules of Part 450, it was neither 
necessary for investor protection nor 
within the intent of Congress to subject 
all financial institutions to regulation as 
government securities dealers. However, 
the Department was concerned that 
financial institutions that truly were 
acting as government securities dealers 
be regulated as such. The proposed 
regulations attempted to achieve this 
result through the limitation on reverse 
repurchase transactions. 

The comments and further discussion 
with the federal financial institution 


supervisory agencies have raised 
significant issues concerning both the 
need for and efficacy of the reverse 
repurchase limitation. For example, 
loans by a bank that are secured by 
government securities, a normal banking 
activity, are the financial equivalent of 
reverse repurchase agreement 
transactions. There are also definitional 
issues, such as the treatment of reverse 
repurchase agreements with government 
securities dealers and the treatment of 
“good until canceled” repurchase 
agreements. 

The temporary regulations therefore 
delete the 500 transaction limitation on 
reverse repurchase transactions. 
However, in recognition of the fact that 
this would result in allowing non-dealer 
banks to do unlimited hold-in-custody 
repurchase transactions with full right of 
substitution without the protections of 
§ 403.5(d), any entity relying on the 
exemption must comply with the written 
agreement and disclosure requirements 
of § 403.5(d) with respect to hold-in- 
custody repurchase transactions if it 
retains the right of substitution. This will 
also provide consistency in counterparty 
protection no matter what type of entity 
a counterparty does a repurchase 
transaction with—a dealer, a dealer 
bank or a non-dealer bank.}® 

The FFIEC policy guidelines already 
urge banks entering into repurchase 
transactions to do so pursuant to a 
written agreement. Section 403.5(d) 
would impose custody and disclosure 
requirements for repurchase 
transactions where securities 
transferred to customers are held by the 
financial institution outside of its trust 
or safekeeping functions or where, 
although the security is transferred to 
safekeeping, the financial institution 
retains a right of substitution. Although 
the regulations of Part 450 will 
adequately protect securities subject to 
repurchase agreements when they are in 
safekeeping, the securities may not be in 
safekeeping during the trading day if 


19 Several comments stated that the Federal 
Financial Institutions Examining Council (“FFIEC”) 
guidelines on repurchase agreements, when coupled 
with the proposed regulations, appeared to place an 
uneven burden on dealer banks and non-dealer 
banks who did the same repurchase transactions 
with customers. See Office of the Comptroller of the 
Currency BC 210, October 31, 1985; Federal Deposit 
Insurance Corporation, BL-43-85, November 1, 1985; 
50 FR 49764 (December 4, 1985, Board of Governors 
of the Federal Reserve System); 50 FR 44490 
(December 6, 1985, Federal Home Loan Bank Board 
proposed rule). With the change noted above, this 
discrepancy is eliminated. The Department notes 
that the FFIEC guidelines serve different purposes 
than the requirements of § 403.5(d), such as 
protection of banks as customers with respect to 
marking to market, and also that those guidelines 
apply to all repurchase transactions, not just hold- 
in-custody transactions. 
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substitution is allowed. Existing 
financial institution capital rules, as well 
as the current proposed risk-based 
capital rules, should discourage 
financial institutions from using the 
repurchase and reverse repurchase 
exemptions to operate matched books 
for non-banking purposes, as no netting 
is permitted for purposes of determining 
capital requirements. 

New § 401.4(c) extends the 
availability of the dealer exemption to 
federal and federally insured credit 
unions for the reasons noted under the 
discussion of the broker exemption. The 
reserve requirements applicable to 
natural person federally insured credit 
unions, like those applicable to 
commercial banks and thrift institutions, 
discourage operation of matched books 
for non-banking purposes. For the 
reasons discussed in connection with 
§ 401.6, the Department has deleted 
branches and agencies of foreign banks 
from the class of financial institutions to 
which this exemption is available. 

The Department has decided not to 
include an explicit exemption for 
financial institutions engaging in 
proprietary trading in government 
securities. This is an issue that arises for 
all persons engaging in transactions in 
government securities. The line between 
an investor or trader—who would not be 
required to register or give notice as a 
government securities dealer—and a 
dealer is one that has been the subject 
of a number of SEC staff no-action 
positions.2° The SEC staff has taken the 
position that an entity may be regarded 
as a trader even if it buys and sells a 
high volume of government securities on 
a fairly regular basis, as long as the 
transactions are done by the entity as 
principal and not directly or indirectly 
for or at the request of customers, and 
the entity does not hold itself out or 
otherwise act as a dealer. Like other 
institutions that have concerns about 
their status as traders or dealers, 
financial institutions should address 
their concerns to the Chief Counsel of 
the SEC's Division of Market Regulation 
under SEC staff no-action procedures. 

The Department wishes to emphasize 
that the exemption provided in this 
section is not meant to insulate 
government securities dealers from 
regulation as such simply because they 
are financial institutions. Congress 
made a considered decision in section 
3(a)(44) of the Act (defining 


20 See, for example, United Savings Association 
of Texas, SEC No-Action Letter, April 2, 1987; 
National Council of Savings Institutions, SEC No- 
Action Letter, June 26, 1986; First National Bank of 
Allentown, SEC No-Action Letter, April 28, 1982. 
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“government securities dealer”), unlike 
section 3({a}(5) (defining “‘dealer’’), to 
include banks within the definition. Any 
financial institution that advertises or 
otherwise holds itself out as a 
government securities dealer (as for 
example by holding itself out as being 
willing to buy and sell particular 
government securities on a continuous 
basis), that purchases or sells 
government securities from or to 
customers other than pursuant to a 
repurchase or reverse repurchase 
agreement, participates in a selling 
group or underwrites government 
securities, carries a dealer inventory, or 
quotes a market in government 
securities must file notice that it is a 
government securities dealer pursuant to 
section 15C(a)(1)(B) of the Act. 

5. Section 401.5. This section of the 
proposed regulations provided an 
exemption for corporate credit unions 
(including non-federally insured 
corporate credit unions) whose sole 
government securities dealer activities 
are other exempt activities and engaging 
in repurchase and reverse repurchase 
transactions with other credit unions. 
The Department received a comment 
requesting that the exemption be 
broadened to include repurchase 
transactions by a corporate credit union 
with a government securities dealer. 

The Department believes that the 
requested exemption is unnecessary and 
may prove confusing. A corporate credit 
union engaging in a government 
securities transaction with a government 
securities broker or dealer, be it a 
repurchase transaction or an outright 
purchase or sale, is acting as an investor 
or customer. As long as the corporate 
credit union engages only in 
transactions with government securities 
brokers or dealers, the repurchase and 
reverse repurchase transactions 
described in this section, and other 
exempt transactions, it would not be 
considered to be a dealer. The rule has 
been amended, however, in the manner 
described in connection with §§ 401.2 
and 401.4, to revise paragraph (b) 
relating to conditions of exemption. 

6. Section 401.6. The Department 
received a requesi from the Institute of 
Foreign Bankers to exempt branches 
and agencies of foreign banks 2? that are 


21 Branches and agencies of foreign banks are 
unincorporated offices of foreign banks. They may 
be federally or State licensed, and a limited number 
are insured by the FDIC. Federally licensed 
b and agencies are subject to examination 
by the Office of the Comptroller of the Currency; 
State-licensed branches and agencies are subject to 
state oversight with additional examination 
authority in the Federal Reserve Board. 


government securities brokers or dealers 
from the capital rules of Part 402 and 
related recordkeeping rules. The 
comment notes that these branches and 
agencies are subject to supervision and 
examination by federal financial 
institution supervisory agencies, and 
states that an exemption from the 
capital rules is warranted because the 
capital regulations of the home countries 
of the branches (combined with U.S. 
supervision and examination) provide 
adequate protection to investors. 

The Department has discussed this 
request with the federal financial 
supervisory agencies and has conducted 
its own investigation. Regulation of 
foreign banks in the United States 
follows principles of national treatment, 
under which foreign banks are accorded 
“equality of competitive opportunity 
with domestic institutions in similar 
circumstances, even if some specific 
regulations or requirements applied to 
foreign banks differ from those affecting 
domestic banks.” 2? Based on this 
principle, the Department has 
determined that equality of competitive 
opportunity for domestic banks and 
branches and agencies of foreign banks 
requires slightly different regulatory 
approaches. 

First, in recognition that the 
government securities activities of many 
branches and agencies are solely for the 
purpose of serving the needs of foreign 
governments and other foreign 
customers, which entities do not expect 
the protection of the United States 
securities laws in dealing with a home 
country bank, new § 401.6 exempts from 
the Act and all government securities 
broker or dealer regulations under the 
Act branches and agencies all of whose 
customers for government securities 
transactions are non-United States 
citizens resident abroad. (These 
branches and agencies will still be 
subject to the Part 450 regulations 
relating to custodial holdings of 
government securities which are not 
part of the securities laws and which 
apply to all depository institutions 
regardless of their status as government 
securities brokers or dealers.) An 
exempt branch or agency would be able 
to transact business with United States 
government securities brokers and 
dealers. 

Second, with respect to branches and 
agencies that engage in government 
securities transactions with United 
States customers, the Department is 
concerned that, unlike domestic banks, 
these entities are required to have little 


22 Department of the Treasury, National 
Treatment Study (1986 Update), at 1 (1986). 
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or no (in the case of agencies) capital in 
the United States that would be 
available to United States securities 
customers in the event of a failure. The 
Department considered whether 
imposition of the Part 402 capital 
requirements would be an appropriate 
response to this situation and concluded 
that it was not. Therefore, the 
Department has adopted the request of 
the Institute of Foreign Bankers 
concerning capital and related 
recordkeeping requirements in Parts 402 
and 404. However, as described below, 
§ 403.5 has been amended to provide 
that a branch or agency of a foreign 
bank that acts as a non-exempt 
government securities broker or dealer 
will be subject to a modified version of 
the reserve requirement applicable to 
non-bank brokers and dealers. This 
requirement is meant to provide a 
degree of assurance to securities 
customers to whom the branch or 
agency owes money that such funds 
would be available in the United States 
in the event of a failure. 

7. Section 401.7. The Department 
received two comments requesting an 
exemption from registration for a brief 
period after July 25, 1987 for government 
securities brokers and dealers that are 
being folded into affiliated entities, 
either registered brokers or dealers or 
other government securities brokers or 
dealers, but that have non-assignable 
open contractual commitments entered 
into prior to July 25. The Department 
understands that the major problem 
arises with respect to forward 
commitments for mortgage-backed 
securities. 

New § 401.7 provides an exemption 
from registration and all regulations for 
the period ending October 31, 1987 for 
entities that are affiliated with 
registered brokers or dealers or 
government securities brokers or dealers 
that have registered or filed notice under 
section 15C(a)(1) of the Act, whose sole 
government securities business consists 
of meeting contractual obligations 
entered into prior to July 25, 1987, and 
who cease to be government securities 
brokers or dealers on or before October 
31, 1987. Because the market risk 
(“haircut”) feature of the financial 
responsibility rules, as well as related 
possession or control rules, do not 
become effective until that date and 
because the entity wouid be entering 
into no new transactions, the major 
effects of this exemption are to avoid 
the need for short-term registration and 
not to place regulatory capital 
requirements on entities with respect to 
transactions with counterparties who 
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did not rely on such requirements being 
in place. 

The Department notes that the 
exemption is very limited, and that since 
dealing with customers in order to 
provide financing for the open 
commitments would be prohibited, 
entities contemplating consolidation 
may wish to start moving their 
government securities business into the 
registered broker or dealer or registering 
government securities broker or dealer 
substantially before July 25. Moreover, 
this exemption is not meant to provide a 
general three-month delay in the 
registration requirement; any entity that 
does not register relying on this 
exemption and that continues to enter 
into transactions as a government 
securities broker or dealer after July 25, 
1987, will be in violation of the Act after 
July 25 as an unregistered government 
securities broker or dealer. 

8. Section 401.8. The Department 
received seven comments concerning 
the effect of the regulations on CFTC- 
regulated entities, four of which 
specifically asked that such entities be 
exempt from registration and/or other 
specific requirements in the regulations. 
Three of the comments came from 
designated self-regulatory organizations, 
and one frem the Commodity Futures 
Trading Commission. 

The question whether any CFTC- 
regulated entity should be regulated as a 
government securities broker or dealer 
was one that was considered by 
Congress as the GSA was nearing final 
passage. Rejecting the request of the 
futures industry for a complete 
exemption, Congress provided in 
sections 3(a)(43)(B) and 3({a)(44)(D) of 
the Act that CFTC-regulated entities 
whose government securities business 
was “incidental” to their futures related 
business, as determined by the SEC in 
consultation with the CFTC, would not 
be considered to be government 
securities brokers or dealers. As the 
Senate Committee Report noted, “[ijf it 
is found [by the SEC] that firms under 
the CFTC’s jurisdiction are acting as 
government securities dealers, then the 
regulatory provisions of the bill would 
apply to their activities.” 2* 

On February 25, 1987, the SEC 
published a proposed rule defining the 
term “incidental” for purposes of 
sections 3(a)(43)(B) and 3(a)(44)(D) of 
the Act.24 The Commission received a 


23 See S. Rep. No. 99-426, 99th Cong., 1st Sess. at 
20 (1986). 

24 Securities Exchange Act Release No. 34-24135 
(February 25, 1987), 52 FR 6340 (March 3, 1987). 


number of comments suggesting that the 
proposed rule was not broad enough to 
cover fully all incidental transactions. 
The Department has consulted with the 
Commission and is confident that, with 
the benefit of the comments received on 
its proposed rule, the Commission will 
be able effectively to distinguish 
government securities brokers and 
dealers who happen also to be CFTC- 
regulated entities from CFTC-regulated 
entities whose government securities 
transactions are incidental to their 
futures related business. 

The Department is of the opinion that 
if Congress had regarded it as proper for 
the Department to exempt all CFTC- 
regulated entities from registration, not 
only would sections 3({a)(43)(B) and 
3(a)(44)(D) of the Act have been 
unnecessary, but the task of defining 
“incidental” would have been assigned 
to the Department rather than the 
Commission. The Department therefore 
is not providing such an exemption. 
However, in recognition of the 
uncertainty that has necessarily been 
created by the need for the Commission 
to issue its rule and the fact that CFTC- 
regulated entities are in fact subject to 
federal regulation, new § 401.8 of the 
temporary regulations provides that 
government securities brokers and 
dealers that are CFTC-regulated entities 
not currently the subject of any 
disciplinary action shall not be required 
to register and shall be exempt from all 
GSA regulations until October 31, 1987. 
The Department expects that this delay 
will provide an opportunity for the 
NASD and the National Futures 
Association and other CFTC designated 
self-regulatory organizations to develop 
a set of procedures that will minimize 
the paperwork and examination burden 
on entities that must register under the 
GSA. 

Issues concerning capital, segregation 
and reporting and audit requirements 
applicable to government securities 
brokers and dealers that are CFTC- 
regulated are discussed in the section- 
by-section analysis of Parts 402, 403 and 
405 respectively. The Department has 
acceded to requests to allow CFTC- 
regulated entities to compute capital 
using the methodology of the CFTC and 
the SEC, rather than the methodology of 
§ 402.2, but is requiring compliance with 
the Treasury's possession or control 
rules for the non-futures related portion 
of such an entity’s business. 

9. Other exemption requests. Five 
comments were received concerning 
“small arbitrageurs,” four of which 
asked for an exemption from 
registration. The entities at issue are 
described as firms that ‘carry a 
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substantial inventory and bid and offer 
securities in order to invest their assets 
or put on the desired arbitrages,” and 
that do business with both brokers and 
dealers and large investors. All five 
comments suggested that, because of 
several features of the capital 
requirements, the firms could be put out 
of business if required to register, 
thereby harming the liquidity of the 
market. 

As noted in the discussion of offset 
haircut factors in the analysis of Part 
402 below, the Department has 
determined to lower the offset haircut 
factors. The Department believes that, 
as a result, the dire consequences of 
regulation predicted by the comments 
are unlikely. Moreover, an exemption 
from registration would be inappropriate 
in any event. The purpose of the GSA 
was to make certain that those who 
trade government securities with 
customers are subject to Federal 
registration, oversight and regulation.25 
The entities harmed by the dealer 
failures that led to passage of the GSA 
were not small individuals but 
institutions controlling large sums of 
money. To the extent the arbitrageurs 
are acting solely as traders, they are not 
dealers and not subject to registration.2® 
If they are dealing with customers, 
however, they must register. 

Two entities that broker repurchase 
transactions also requested registration 
exemptions. The Department believes 
that the business of such entities, even if 
done on a fully-disclosed basis, is 
brokerage business within the definition 
of the Act and that such entities should 
be registered. The Department notes, 
however, that neither the capital nor the 
possession or control rules will be 
particularly burdensome on entities that 
do business on a fully disclosed basis 
and do not clear transactions or hold 
customer securities. 


C. Part 402. Financial Responsibility 


1. Section 402.1. This section provides 
that certain government securities 
brokers and dealers are not subject to 
this part, provides a special capital rule 
that certain government securities 
brokers may elect, and states the 
effective date of the part. 


Futures Commission Merchants 


Several commenters pointed out that 
futures commission merchants that may 
be required to register as government 
securities brokers or dealers are already 


26 Unlike financial institutions, the arbitrageurs 
are not subject to any system.of federal supervision. 

26 See SEC No-Action Letters cited at note 20 
above. 
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subject to the capital requirements of 
the Commodity Futures Trading 
Commission and felt that an additional 
capital rule was unnecessary. One 
commenter suggested that futures 
commission merchants that are also 
government securities brokers or dealers 
be required to meet the higher of the 
CFTC’s capital rule (17 CFR 1.17) or the 
Treasury capital rule (§ 402.2). 

The temporary regulations amend the 
proposed regulations by adding new 
paragraph (d) stating that the capital 
rule applicable to a government 
securities broker or dealer which is also 
a futures commission merchant subject 
to the CFTC’s capital rule is the higher 
of the requirement of the CFTC’s Rule at 
17 CFR 1.17 or the SEC’s Rule 15c3-1.27 
Forcing already federally regulated 
entities to calculate haircuts on 
government securities two different 
ways is needlessly burdensome. The 
SEC and the CFTC impose identical 
haircuts on positions in government 
securities, and new paragraph (d) puts 
the same capital requirement on newly 
registered government securities brokers 
and dealers that are also futures 
commission merchants as applies to 
currently registered broker-dealer/ 
futures commission merchants. 


Branches and Agencies of Foreign Banks 


One commenter requested that 
branches and agencies of foreign banks 
be exempt from this part. As discussed 
above in connection with § 401.6, the 
Department has acceded to that request. 


Interdealer Brokers 


One commenter requested that the 
definition of “government securities 
interdealer broker” be broadened to 
include brokers that provide brokerage 
services for entities other than dealers. 
Also, several commenters requested that 
the definition be changed to allow such 
brokers to engage in overnight 
repurchase and reverse repurchase 
agreements for certain purposes. These 
commenters suggested in addition that 
“give-up receivables,” “net pair-off 
receivables,” and “money differences” 
be allowed a grace period before being 
deducted as unsecured receivables and 
that a grace period longer than five days 
be given for fails to deliver of mortgage- 
backed securities and zero-coupon 
instruments. 

The Department is aware that there 
are government securities brokers who 
will not be covered by the definition of 
government securities interdealer broker 
because their client base includes non- 
dealers. Under the temporary 
regulations such brokers will be subject 


2717 CFR § 240.15c3-1. 


to § 402.2 rather than § 402.1(e). Neither 
of these two rules, however, may be 
entirely appropriate for these brokers. If 
the definition of brokers eligible to elect 
§ 402.1(e), which incorporates much of 
SEC Rule 15c3-1, were broadened to 
include brokers that have non-dealer 
counterparties, such brokers could find 
that the definition of aggregate 
indebtedness would cause them 
difficulty. The Treasury understands 
that when a “customer” of a broker, as 
distinguished from a counterparty who 
is a dealer or broker, does not deliver a 
security to the broker on the settlement 
date, the resulting customer payable is 
included in aggregate indebtedness. 

The Department was reluctant, in the 
short time available to prepare these 
temporary regulations, to make 
alterations to basic SEC concepts or to 
broaden the definition of government 
securities interdealer broker without 
having adequate time to study the 
implications of such changes. However, 
the Department is aware of the 
significant contribution to market 
liquidity of certain government 
securities brokers and plans to continue 
discussing their concerns with them. The 
Department will consider whether the 
more appropriate response to these 
concerns, if some accommodation is 
necessary, is a change in the rule or 
exemptions from certain requirements of 
the rule on a case-by-case basis. 

A significant change in the 
government securities interdealer broker 
rule from the version in the proposed 
rule is the introduction of a counterparty 
exposure haircut. This haircut, which is 
the same as the one now in § 402.2 
(discussed below), results in a five 
percent deduction for a government 
securities interdealer broker’s exposure 
to counterparties. This net exposure 
does not include the deductions taken 
from net worth for unsecured 
receivables, repurchase and reverse 
repurchase agreement deficits, aged fails 
to deliver, and aged fails to receive. The 
net exposure to different counterparties 
may not be netted against each other. 

An example of net exposure is a 
broker fail to deliver outstanding for less 
than five days. If the price of the 
underlying security has dropped below 
the contract price, the difference in the 
two prices is the exposure. The 
Department believes that the greatest 
exposure of government securities 
interdealer brokers is during the when- 
issued period for Treasury securities 
and believes that this five percent 
haircut will serve to encourage brokers 
to monitor more carefully what their 
counterparties are doing. While 
Treasury does not want to contract the 
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when-issued market, government 
securities interdealer brokers should be 
encouraged to monitor risk. The 
counterparty exposure haircut should 
thus serve to reduce the risks inherent in 
the type of blind brokering engaged in 
by the government securities interdealer 
brokers and will ensure that these 
brokers have some capital to serve as a 
cushion in case of unexpected 
developments. 

The temporary regulations allow a 
grace period of one business day for 
government securities interdealer 
brokers for net pair-off receivables and 
money differences. A pair-off is the 
offsetting with the same counierparty of 
contracts for identical par amounts of 
the same security, and a net pair-off 
receivable is the amount owed by the 
counterparty after taking into account 
all pair-offs. Since pair-offs reduce the 
number of transfers of securities, 
including transfers over the book-entry 
system for Treasury and other 
government securities, and since 
exposure while a net pair-off receivable 
is outstanding is similar to exposure due 
to fails, a one-day grace period seemed 
reasonable to grant government 
securities interdealer brokers. The 
Department's understanding is that 
many of the firms likely to qualify as 
government securities interdealer 
brokers do substantial pairing off of 
government securities transactions. The 
Department understands that the NASD 
will modify its interpretation concerning 
the required bookkeeping with respect 
to pair-offs in light of the substantial 
volume of pair-offs done by government 
securities brokers. The Department also 
deemed it reasonable to grant the same 
treatment for money differences, which 
arise from various types of errors. 

A 30-day grace period from the billing 
date for give-up receivables is also 
granted to government securities 
interdealer brokers in these temporary 
regulations. The billing date may not be 
later than the last day of the month in 
which the transaction in question arose. 
Give-up receivables arise from the 
practice of brokers of giving up the 
names of parties to a trade in mortgage- 
backed securities after a certain amount 
of time has elapsed. The principals 
settle the trade with each other and the 
broker bills the principals for its 
commission. This commission is the 
“give-up receivable.” Since the SEC 
grants 30 days for commissions 
receivable from other brokers or dealers 
before requiring a deduction from net 
worth, it seemed reasonable that 
government securities interdealer 
brokers also have 30 days. The 
distinction, due to the nature of the 
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transaction, is that while under the SEC 
rule, the 30-day period commences on 
the date on which t the receivable arose, 


period from the billing date, since the 
broker has no part in the transfer of the 
funds or the securities in connection 
with the transaction. 

Since the SEC only grants five days 
grace for fails to deliver on mortgage- 
backed securities and zero-coupon 
instruments based on Treasury 
securities, it was not deemed 
appropriate to grant a longer grace 
period in this rule. If a longer grace 
period is needed for these instruments, 
the Department believes that this should 
be granted all brokers and dealers at the 
same time and hence such action should 
be taken in coordination with the SEC. 

Changes were made in the definition 
of government securities interdealer 
broker in order to describe better their 
activities and to permit them to engage 
in repurchase and reverse repurchase 
transactions in limited circumstances. 
The Treasury plans to review the capital 
rule for government securities 
interdealer brokers at a later date in 
light of possible changes in the business 
of these entities and in order to 
ascertain whether a rule based on a 
volume to capital ratio test might be 
more appropriate.2® 

Paragraph (f) concerning exemptions 
has been deleted as redundant with 
§ 400.2. 


Effective Date 


Several commenters suggested that 
the Treasury rule exempt from the 
haircut calculations positions entered 
into before the effective date of the rule. 
The Department has decided not to 
follow that suggestion. It is felt that the 
changes in the offset haircut factors, 


28 The Department received one comment from a 
large non-primary dealer requesting that the 
Department require open access to 
interdealer brokers in its regulations. Section 104 of 
the GSA requires the General Accounting Office 
(GAO) to study and report to Congress on this issue. 

The Department has concluded that Treasury 
does not have the authority to require open access. 
In mandating the study, the House 
Committee stated that “the issues relating to blind 
brokering are complex. Therefore, on the basis of 
the existing record, a final resolution of this issue is 
premature.” H. Rep. No. 99 258, 99th Cong., 1st Sess. 
at 36 (1985). It is highly unlikely that Congress 
nevertheless intended to give the Department the 
authority to resolve the issue. Moreover, the extent 
of the Department's rulemaking authority under the 
GSA is limited, and is restricted to the items listed 
in section 15C(b)(1) of the Act, none of which in any 
way suggests the authority to require any 
government securities broker to trade with any 
given party or group of parties. Section 15C{b)(2), 
cited by the commenter as providing such authority, 
is “not intended, however, either to expand or to 
limit the scope of the Secretary's rulemaking 
authority under the bill.”,132 Cong. Rec. $15798 
(Oct. 9, 1986, remarks of Senator D Amato). 


discussed below, will mitigate some of 
the concerns of arbitrage houses that are 
government securities brokers or 
dealers, that there is sufficient time to 
adjust positions in order to be in 
compliance with the rule, and that 
“grandfather” provisions add an extra, 
and unnecessary, layer of complexity to 
the capital rule and its enforcement. 

The effective date of the capital rule, 
except for certain minimum liquid 
capital requirements effective July 25, 
1987, has been changed from October 25, 
1987 to the last business day in October 
1987. 

2. Sections 402.2 and 402.2a. Section 
402.2 is the capital rule for government 
securities brokers and dealers, and 
§ 402.2a (Appendix A) is the detailed 
description of the calculation of the 
market risk haircut. 


Option To Use SEC Capital Rule 


Several commenters advocated that a 
choice be allowed between this capital 
rule and SEC Rule 15c3-1. The 
Department considers this rule more 
appropriate to firms specializing in 
government securities both because of 
the ratio requirements and the risk 
measurement principles. 

The Treasury haircut methodology 
provides a more accurate system for 
recognizing the reduced risk of hedged 
positions than the SEC methodology, 
which in some cases is more generous 
and in other cases less generous than 
the Treasury rule. Also, the inclusion of 
financings, mainly repurchase and 
reverse repurchase agreements, in the 
total haircut calculation in the 
temporary rule is a recognition of the 
importance of a major financing 
technique in the market and a 
recognition that term repurchase and 
reverse repurchase agreements cn 
serve to offset the risk in the position 
being financed. 

Linking capital requirements to 
aggregate indebtedness or aggregate 
debit items as computed in accordance 
with the Formula for Determination of 
Reserve Requirements for Brokers and 
Dealers (Exhibit A to SEC Rule 15c3- 
3)2® may not be appropriate in all cases 


29 17 CFR 240.15c3-3a. Under SEC rules, 
aggregated indebtedness may not be greater than 15 
times the amount of “net capital,” the determination 
of which includes all securities haircuts and other 
deductions. For broker-dealers electing the 
alternative net capital requirement of Rule 15c3-1, 
net capital must be the greater of $100,000 or 2 
percent of aggregate debit items in the Reserve 
Formula. Electing the alternative has the effect of 
increasing the amount of funds a broker-dealer is 
required to maintain in a “Special Reserve Account 
for the Exclusive Benefit of Custemer ” 
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for specialized firms. The activities of 
government securities ers and 
dealers may generate very little 
aggregated indebtedness or aggregate 
debit items. Consequently, the 
Department believes that the direct link 
between liquid capital and measured 
risk of the Treasury rule serves better to 
focus a government securities broker's 
or dealer's attention on the amount of 
liquid capital needed in order to 
— prudentially a given level of 
risk. 

Since many SEC concepts are 
incorporated in this rule, the major 
innovation and element of complexity is 
the haircut calculation. However, the 
haircut calculation is in fact simpler 
than it appears on the surface, and it is 
relatively simple to write a computer 
program to calculate the numbers. In 
fact, most of the complexity once that is 
done is the same as with the SEC Rule 
and revolves around definitional issues. 
There seems no way around this 
problem for a financial responsibility 
rule that is meant to apply to a complex 
and fast changing business. 

Some commenters emphasized that 
there should be a goal of having a 
uniform capital rule for all brokers and 
dealers. The Department agrees with 
that goal and intends to work with other 
government agencies and market 
participants towards that end. 


Definition of Liquid Capital 


Three additional modifications, not in 
the proposed rule, have been made to 
SEC net capital in order to arrive at 
liquid capital. The temporary rule 
clarifies that the deduction for securities 
that are Treasury market risk 
instruments that are not delivered to 
“customers” 5 days after the settlement 
date is based on the appropriate haircut 
factors of § 402.2(f)(2). The same 
provision made for government 
securities interdealer brokers regarding 
net pair-off receivables, give-up 
receivables and money differences is 
granted here. The Department intends, 
for this purpose, to make no distinction 
between dealers and customers. Also, as 
discussed below, the treatment of 
unlisted options that are Treasury 
market risk instruments has been 
modified. 


“Excess” Margin on Reverse Repurchase 
Agreements 


In response to the specific question 
concerning whether “excess” margin on 
reverse repurchase agreements is better 
treated in the financial responsibility 
rule or in the possession and control 
rules, no commenter favored capturing 
excess margin in the Reserve Formula of 
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SEC Rule 15c3-3.3° The Department 
posed the question because, in general, 
the financial responsibility rules treat 
risk that the dealer or broker bears, 
including exposure to others, while risk 
that customers are exposed to is dealt 
with in the possession and control rules. 
Incorporating excess margin on reverse 
repurchase agreements in the capital 
rules, such margin being the dealer's 
counterparty’s, not the dealer's, 
exposure, is a departure from this 
normal distinction. However, the 
Department appreciates that market 
participants do not wish this particular 
element of risk to counterparties to be 
included in the Reserve Formula. As 
these temporary rules are being 
prepared, the SEC is preparing to issue 
its rule on this subject. After the 
Department has a chance to study the 
SEC rule regarding excess margin on 
reverse repurchase agreements, it will 
decide whether some variant of the rule 
should be incorporated in Treasury,s 
capital rule. 


Repurchase Agreement and Reverse 
Repurchase Agreement Deficits 


Because § 402.2 starts with a 
calculation of net capital as defined in 
Rule 15c3-1(c)(2), SEC charges for 
repurchase agreement and reverse 
repurchase agreement deficits will be 
picked up by this rule. The Department 
understands that the SEC will be giving 
a grace period for margin calls, as two 
commenters to Treasury's proposed 
regulations mentioned should be done. 
The Department hence plans to allow 
the SEC changes to affect government 
securities brokers and dealers subject to 
the Treasury rule. Treasury plans, when 
the SEC promulgates its rule, to clarify 
that tests involving repurchase 
agreement deficits and tentative net 
capital should be made with respect to a 
preliminary determination of liquid 
capital for those subject to the Treasury 
capital rule. 


Fails To Deliver on Mortgage-Backed 
Securities 


The Department has decided not to 
grant a longer grace period than the SEC 
allows for fails to deliver on mortgage- 
backed securities. The Department 
believes that such action should be 
undertaken in coordination with the 
SEC in order to assure comparable 
treatment for those covered by the 
Treasury capital rule and the SEC 
capital rule. 


Unlisted Options 


It was pointed out by several 
commenters that the treatment of 


3° 17 CFR 240.15c3-3. 


unlisted options in the proposed rule 
contained.a double charge. Since the 
proposed rule incorporated SEC Rule 
15c3~1(c)(2)(i)(B) (2) and (2),31 the time 
value of an unlisted option was 
disallowed in determining net worth. For 
a long position in an unlisted option, this 
meant that there was in effect a 
deduction of the time value of an 
unlisted option in determining liquid 
capital and in addition a haircut, which 
could be the market value of the option. 
Moreover, short positions in unlisted 
options received favorable treatment 
under the proposed rule, because only 
the intrinsic value, not the market value, 
was counted as a liability. 

This unintended treatment of unlisted 
options has been changed in these 
temporary regulations. Unlisted options 
which are Treasury market risk 
instruments are evaluated the way listed 
options are for the determination of net 
worth and liquid capital (i.e., unlisted 
options which are Treasury market risk 
instruments are removed from Rule 
15c3-1(c)(2)(i)(B)(2) and put in (B)(2)). 
Unlisted options which are not Treasury 
market risk instruments are treated as 
before, i.e., they are evaluated as set 
forth in Rule 15c3-1(c)(2)(i)(B)(2) and the 
haircut is as specified in Appendix A to 
15c3—1.32 

The haircut scheme for unlisted 
options that are Treasury market risk 
instruments is the same as in the 
proposed regulations, and such options 
can be used to hedge other positions for 
haircut purposes. In addition, long 
positions in unlisted options which are 
Treasury market risk instruments are 
subject to a new five percent 
counterparty exposure haircut, which is 
discussed below. 

Commenters are again invited to 
address the capital treatment of options, 
both listed and unlisted. Would a more 
sophisticated and complex measurement 
of risk be desirable? Should unlisted 
options be treated significantly 
differently because of the difficulty of 
realizing more than the intrinsic value of 
long positions in a liquidation situation 
and the absence of a readily available 
market, or should they be in the same 
framework as listed options in order 
that the risk reduction of hedging 
between the two can be recognized? 


REMICs, CMOs and Stripped Mortgage- 
Backed Securities 


Several commenters advocated that 
all mortgage-backed instruments that 
are government securities, including real 
estate mortgage investment conduits, 


31 417 CFR 240.15c3-1(c)(2)(i)(B)(1), (2). 
82 17 CFR 240.15c3-1a. 
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collateralized mortgage obligations, and 
stripped mortgage-backed securities be 
included in the definition of Treasury 
market risk instruments. Some argued 
that not including these securities in the 
definition of Treasury market risk 
instruments constituted unfair 
treatment. 

The Department does not believe that 
the exclusion of certain mortgage- 
backed securities from the definition of 
Treasury market risk instrument is 
unwarranted or prejudicial. 

The Treasury market risk haircut is 
designed to measure market risk. 
Conventional mortgage-backed 
securities which are government 
securities are included in the Treasury 
market risk haircut framework. Other 
types of mortgage-backed securities are 
accorded the haircuts found in the SEC 
Rule. The new mortgage-backed 
instruments that the market is creating 
have substantially different market risk 
profiles than conventional mortgage- 
backed securities or Treasury securities. 
In fact, a primary reason that these new 
types of securities have been developed 
has been to alter the market risk profile 
that attaches to conventional mortgage- 
backed securities. Inclusion of these 
instruments in the Treasury market risk 
haircut framework, which not only 
applies haircuts to positions in securities 
but also attempts to quantify the 
reduction in risk for hedged positions, 
would require a rule of much greater 
complexity than the present one. 
Moreover, new instruments are being 
created all the time in this area and it 
would be impossible for the rule to keep 
up with the new products. 

Given this, there is no perfect solution 
as to how to treat positions in these 
instruments for purposes of the capital 
rule. It was decided to accord 
government securities brokers and 
dealers the same treatment for positions 
in these instruments as is accorded 
registered broker-dealers under the SEC 
Rule. In fact, for many of these 
instruments the treatment is quite 
favorable since the haircuts for these 
instruments under the SEC Rule are the 
same as for Treasury securities despite 
greater market risk. Furthermore, if it 
serves to lower the haircut on other 
securities, Treasury market risk 
instruments may be removed from the 
Treasury market risk haircut scheme 
and placed in the SEC framework. 
Hence, reduction in haircuts permitted 
under the SEC rule for offsetting 
positions of Treasury market risk 
instruments and other instruments, 
including mortgage-backed securities 
that are not Treasury market risk 
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instruments, is allowed under the 
Treasury rule. 


‘Money Market Instruments 


One commenter suggested that the 
maximum permitted maturity of money 
market instruments that are included in 
the definition of Treasury market risk 

‘instrument be no more than one year 
rather than less than one year. This 
change has been made. 


When-Issued Positions 


Commenters that addressed the 
Department's question whether there 
should be a valuation method given in 
the rule for when-issued positions in 
Treasury securities before the coupon is 
known responded in the negative. 
Accordingly, no valuation methodology 
for such positions is given in the 
temporary regulations. It is expected 
that the designated examining authority 
can ascertain whether a government 
securities dealer's or broker's valuation 
methodology is reasonable. 

In response to one commenter's 
question whether when-issued positions 
may give rise to a deduction as an 
unsecured receivable to the extent that 
the position shows an unrealized gain, 
the answer is no. When-issued positions 
are, however, included in net credit 
exposure for purposes of the 
counterparty exposure and 
concentration of credit haircut 
calculations discussed below. When- 
issued positions in Treasury market risk 
instruments are treated as net 
immediate positions for purposes of the 
Treasury market risk haircut 
calculations, and when-issued positions 
in other securities are treated as open 
contractual commitments. 


Haircut Factors 


A number of commenters criticized 
the futures and options offset haircut 
factor of twenty percent as too high; 
however, there was less comment about 
the category offset haircut factors. To 
compare the category offset haircut 
factors and the futures and options 
offset haircut factor, which is applied to 
a haircut rather than a position, the 
category offset haircut factors need to 
be expressed in terms of a percentage of 
the net position haircut factors. 
Comparing the factors in this way, it will 
be apparent that the futures and options 
offset haircut factor was lower than the 
category offset haircut factors in the 
proposed rule. 

Nevertheless, the Department has 
concluded that the category offset 
haircut factors were too high. These 
have been significantly lowered as a 
result of study of the correlation of 
yields of various maturities within the 


maturity categories over various time 
periods. The revised category offset 
haircut factors expressed as in the rule 
and as a percentage of the net position 
haircut factor for their respective 
categories are given in the table below: 


1 None. 
2 Not meaningful. 


However, study of the correlation of the 
implied yields of futures prices with 
yields on cash market instruments has 
led the Department to conclude that the 
futures and options offset haircut factor 
of 20 percent is appropriate. With the 
reduction in the category offset haircut 
factors, the futures and options haircut 
factor is at a comparable level. 

The Department is cognizant that the 
offsetting methodology within categories 
does not give relative credit for the 
reduction in risk due to duration-based 
hedging. To better deal with duration- 
based hedging would require either 
more categories or a more complicated 
offsetting procedure within categories. If 
a significant number of government 
securities brokers and dealers feel that a 
more complicated methodology for 
recognizing hedges would be beneficial 
to them and worth the extra complexity, 
the Department will consider the 
possibility of providing a more complex 
rule as an alternative to the present rule 
for those desiring it. 

The hedging disallowance haircut 
factors have been revised by examining 
yield volatilities over a longer time 
period and, hence, a wider range of 
market conditions. Greater weight, 
however, has been given to recent 
market conditions. Compared to the 
factors in the proposed rule, six factors 
have been decreased, three factors have 
been increased, one has been added and 
one has been disallowed. In general, the 
revised hedging disallowance factors 
increase the recognition of the reduction 
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in risk obtained by hedging between 
categories. 

A number of commenters expressed 
concern about the frequency of changes 
in haircut factors. The Department does 
not intend to change haircut factors 
unless there is a significant change in 
market conditions and will provide 
government securities brokers and 
dealers notice of changes before they 
become effective and a chance to 
comment. 

Changes in haircut factors would most 
likely become appropriate if there is a 
significant change in the level of interest 
rates. Other things equal, an increase in 
interest rates would justify lowering the 
net position haircut factors. The reason 
is that the “duration” of fixed income 
instruments decreases as interest rates 
increase; in other words, the price of a 
bond moves less to effect a given change 
in yield at a higher level of interest rates 
than at a lower level. Of course, if higher 
rates are accompanied by significantly 
increased volatility in yields, the two 
effects could cancel out, leading to no 
reason to change net position haircut 
factors. Also, higher interest rates will 
mean that the mapping of zero-coupon 
instruments into the categories will have 
to be changed. The reason is that the 
aforementioned effect of an increase in 
rates does not apply to zero-coupon 
instruments since the duration of such 
an instrument is always its maturity. Of 
course, lower rates would, other things 
being equal, imply that the net position 
haircut factors should be increased and 
would also affect the mapping of zero- 
coupon instruments into the categories. 

The Department believes it would be 
useful to provide government securities 
brokers and dealers with a more 
detailed discussion of the derivation of 
the net position and category pair 
hedging disallowance haircut factors 
than was presented in the preamble to 
the proposed rule. Such a description is 
included in Appendix B to this 
preamble. 

The Department has considered the 
request of some primary dealers that 
they be granted a 25 percent reduction 
in haircuts in recognition of their large 
size and frequency of turnover of 
positions. The Department has decided 
not to include such a reduction in the 
temporary regulations. The Department 
does not believe that the capital 
requirement of firms in a similar 
business should differ depending on 
whether they have a business 
relationship with the Federal Reserve 
Bank of New York. The significant 
reduction in offset haircut factors in the 
temporary regulations from the 
proposed regulations should meet much 
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of the concern of primary dealers of 
excessive haircuts. 


“Synthetic Futures” 


Several commenters urged special 
treatment for identified synthetic 
forward transactions. The Department 
believes that a special rule for identified 
offsetting positions introduces an 
unwarranted element of complexity. 
Moreover, it is not immediately 
apparent that a synthetic forward has 
exactly the same risk characteristics as 
an actual forward or futures position. 
Composed of more than one transaction, 
it would appear that a synthetic forward 
would be more difficult to liquidate, if 
that should prove necessary, than a 
forward or futures position. The 
Department believes that arbitrage firms 
concerned about this will find that the 
reduction in offset haircut factors meets 
many of their concerns. 


Category Placement of Options 


With respect to options in the haircut 
framework, the temporary regulations 
have been clarified to indicate that an 
option on a futures contract is placed in 
the category in which the underlying 
instrument, in this case the futures 
contract, would be placed. This becomes 
important in the case of options on 
futures on Treasury bills. 


Repurchase and Reverse Repurchase 
Agreements to Maturity 


One commenter said that the 
treatment of repurchase and reverse 
repurchase agreements to maturity is 
inappropriate under the proposed rule. 
However, the Department understands 
that the SEC views a repurchase 
agreement that matures on the same day 
as the underlying security as a sale and 
a reverse repurchase agreement that 
matures on the same day as the 
underlying security as a purchase. The 
Department expects that these 
transactions will be viewed in this 
manner by the SEC and the designated 
examining authority for the purposes of 
this rule. 


Concentration of Credit and 
Counterparty Exposure Haircuts 


Several commenters criticized the 
concentration of credit haircut as 
applying to credit exposure to 
counterparties for which a capital 
charge had already been taken. The 
temporary regulations provide that net 
credit exposure to a counterparty does 
not include the deductions taken from 
net worth for unsecured receivables, 
repurchase and reverse repurchase 
agreement deficits, aged fails to deliver, 
and aged fails to receive in connection 
with the counterparty. 


In addition, the definition of net credit 
exposure has also been changed to 
include exposure to all banks, except for 
demand deposits at commercial banks. 
Custodial holdings of securities at a 
clearing bank or clearing broker of a 
government securities dealer or broker 
are removed from net credit exposure. In 
response to the comment of a clearing 
bank, the reference made in the rule to 
clearing banks and brokers no longer 
contains the modifier “principal.” It is 
expected that the designated examining 
authority can ascertain whether a 
clearing relationship is “genuine.” 

As indicated above, the credit risk 
ascribable to long positions in unlisted 
options which are Treasury market risk 
instruments is measured by including 
the market value of such positions in the 
calculation of net credit exposure to the 
writer of the unlisted option. 

The elimination of double counting of 
exposure in the definition of net credit 
exposure allows the introduction into 
the rule of the counterparty exposure 
haircut contained in the FRBNY capital 
adequacy guidelines and not included in 
the proposed regulations because of the 
double counting problem. The temporary 
regulations provide that net credit 
exposure to a counterparty is assessed a 
five percent haircut. This new 
counterparty exposure haircut is 
assessed on net credit exposure to a 
single counterparty of less than or equal 
to 15 percent of liquid capital. When the 
net credit exposure to a single 
counterparty is greater than 15 percent 
of liquid capital, the counterparty 
exposure haircut of 5 percent is 
calculated on the amount equal to 15 
percent of liquid capital and a 
concentration of credit haircut factor of 
25 percent is applied to the net credit 
exposure in excess of 15 percent of 
liquid capital. 

The Department believes that the 
counterparty exposure and 
concentration of credit haircuts are an 
important innovation to securities 
market regulation. While these haircuts 
are much less onerous than 100 percent 
capital charges, they reinforce the 
prudent discipline of monitoring : 
exposure to all counterparties. There is 
no grace period before the exposure is 
included in these haircut calculations. 
Thus these haircuts both reaffirm the 
principle that greater risk requires 
greater capital and require firms to have 
systems in place enabling them to 
monitor net credit exposure to 
counterparties at all times. 

3. Section 402.2c. Appendix C has 
been rewritten to clarify that when 
consolidation of subsidiaries or 
affiliates is required in the case of a 
guarantee, or desired in order to obtain 
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flow through capital benefits which is 
permitted under certain conditions, the 
entire consolidated entity (parent, 
subsidiaries, and affiliates) must as a 
whole meet the liquid capital to total 
haircut requirement. In addition, any 
subsidiary or affiliate that is a 
government securities broker or dealer 
must meet the iiquid capital or net 
capital requirement to which it is 
subject. 

4. Section 402.2d. Appendix D relates 
to satisfactory subordination 
agreements. No comments were 
received, and no modifications have 
been made to this section and the 
proposed regulations are adopted as the 
temporary regulations. 


D. Part 403. Protection of Customer 
Securities and Balances 


Of the more than 70 comment letters 
that the Department received on the 
proposed regulations, 32 included 
comments specifically on Part 403. Most 
of these comments related to the 
provisions governing the treatment of 
securities that are the subject of hold-in- 
custody repurchase transactions. 

1. Section 403.1. This section sets forth 
the applicability of Part 403 to registered 
brokers and dealers. Technical changes 
have been made to this section to make 
applicable to registered brokers and 
dealers the various Treasury 
modifications to SEC rules that are 
contained in Part 403. As stated in the 
preamble to the proposed regulations, 
many of these modifications are 
expected ultimately to be unnecessary 
as the SEC adopts amendments to its 
rules concerning hold-in-custody 
repurchase transactions.** In addition, 
as provided in § 400.2(d) of these 
temporary regulations, interpretations of 
the Commission are expressly adopted 
by reference. Thus, for example, the 
written consent of a customer to the 
hypothecation and commingling of 
securities referred to in SEC Rule 8c- 
1(a)(1) and § 403.2 need be only a one- 
time consent. Similarly, in conformity 
with SEC interpretations, securities 
acquired by a broker or dealer that are 
subject to a reverse repurchase 
agreement transaction are not required 
to be taken into account in the reserve 
formula in Rule SEC 15c3-3.5* 

2. Section 403.2. This section makes 
SEC Rule 8c-1 *5 governing 


$3 See Exchange Act Release 34-23602, 51 FR 
32658 (September 15, 1986). 

3417 CFR 240.15C3-3. 

38 17 CFR 240.8c-1. 
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hypothecation of customer securities 
applicable to registered government 
securities brokers and dealers. A minor 
change has been made in paragraph (b) 
of this section to take into account the 
fact that a loan incidental to clearing 
services is extended on the date of 
settlement for the purchase of securities, 
rather than on the date of the trade. 

3. Section 403.3. This section makes 
SEC Rule 15c3-2 °* applicable to 
registered government securities brokers 
and dealers. With the addition of a 
clarification of terminology, the 
proposed rule has been adopted as the 
temporary rule. 

4. Section 403.4. Section 403.4 contains 
the rules concerning protection of 
customer funds and securities that are 
applicable to registered government 
securities brokers and dealers. With the 
exception of § 403.4(e), which governs 
hold-in-custody repurchase transactions, 
the rule requires compliance generally 
with SEC Rule 15c3-3.37 

One commenter requested that the 
segregation rule applicable to brokers 
and dealers be amended to permit an 
exception similar to § 450.4(a), which 
permits liens expressly agreed to in 
writing by the customer for whose 
account securities are held. As 
explained below in the discussion of the 
revisions to § 450.4, that exception was 
not intended to represent a general 
exemption from the lien-free possession 
or control requirements based solely on 
the written agreement of the customer. It 
was intended to permit liens directly 
between a depository institution and its 
customer. Section 450.4 has been 
restructured to clarify this by deleting 
the reference to liens agreed to by a 
customer and providing that customer 
securities must be kept free of liens of 
third parties. 

For ease of reference, discussion of 
other issues in this section has been 
organized under appropriate 
subparagraph headings. 


Section 403.4 (a)-(d) 


Paragraphs (a)-(d) contain technical 
modifications to the SEC rule that were 
necessary for applicability to registered 
government securities brokers and 
dealers. No changes from the proposed 


36 17 CFR 240.15c3-2. ; 

37 17 CFR 240.15c3-3. The Department is aware 
that, for certain brokers whose counterparties 
include both dealers and other investors, but that 
ordinarily do not maintain securities or funds of 
such investors. the reserve requirement of Rule 
15c3-3(e) may not be appropriate. The Department 
anticipates discussing this issue further to 
determine if either a class exemption or exemptions 
granted on a case-by case basis would be 
appropriate. 


were made to these paragraphs in the 
temporary rule. 

In the commentary to the proposed 
rule, the Department invited comments 
on subparagraph (d), which defines 
“excess margin securities.” Specifically, 
the Department questioned whether, for 
government securities, 140% of a 
customer's total debit balance is the 
appropriate cut-off between margin and 
excess margin securities. Only three 
commenters responded to this question 
directly, although a number of 
commenters indicated general support 
for the Public Securities Association's 
(PSA) comment letter, which did 
address this issue. The PSA indicated 
that 140% is appropriate and that, in any 
case, Treasury should not adopt a 
percentage below 125%. One dealer also 
expressed agreement with the 140% and 
the NASD indicated that the issue 
requires further study. The Department 
has decided to retain the 140% in the 
temporary regulations but may examine 
the issue further to determine if a lower 
percentage would be appropriate. 


Section 403.4(e) 


Exemption for Certain Dealers. A few 
commenters requested that the 
Department clarify whether government 
securities brokers and dealers that 
engage in hold-in-custody repurchase 
transactions are subject to all the 
requirements of SEC Rule 15c3-3. They 
noted that Rule 15c3-3 contains an 
exemption in paragraph (k)(2)(i) for 
brokers and dealers who do not hold 
funds or securities for customers. 

The Department has clarified the 
applicability of the exemption by adding 
the language “notwithstanding 
paragraph (k)(2)(i) of this section” at the 
beginning of § 403.4(e). The effect of this 
clarification is that registered 
government securities brokers or dealers 
that would otherwise be exempt from 
the requirements of Rule 15c3-3 by 
virtue of the fact that they hold no 
customer securities or funds. but that 
engage in hold-in-custody repurchase 
transactions, must comply only with 
new paragraph (b)(4) of SEC Rule 15c3-3 
as set out in § 403.4(e), which is 
specifically applicable to such 
repurchase transactions. The 
Department understands from the SEC 
and the NASD that a specific request for 
an exemption under paragraph (k)(2)(i) 
is not required.*® 


38 It is the Department's understanding that the 
NASD requires a broker or dealer to declare its 
qualification for the (k)(2)(i) exemption but does not 
require prior application and approval by the 
NASD. However, if a broker or dealer qualifying for 
the exemption wishes to begin activities that will 
result in its no longer being qualified for the 
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One commenter who does hold-in- 
custody repurchase transactions also 
urged that it be eligible for the (k)(2)(i) 
exemption as discussed above if it also 
performs a non-proprietary function of 
acting as escrow agent for foreign 
entities. The Department has concluded 
that there does not appear to be a 
sufficient basis for extending the (k)(2)(i) 
exemption to this escrow agent activity. 

Issues common to §§ 403.4(e) and 
403.5(d) relating to hold-in-custody 
repurchase transactions. The majority of 
comments received on § 403.4 relate 
specifically to § 403.4(e), which governs 
hold-in-custody repurchase transactions 
of registered government securities 
brokers and dealers and § 403.5{d), 
which governs hold-in-custody 
repurchase transactions of financial 
institutions that are government 
securities brokers and dealers. Common 
issues raised on both of these sections 
are discussed jointly here. 

In brief, the proposed regulations 
contained provisions that required (1) 
that hold-in-custody repurchase 
agreements be in writing; (2) that the 
agreements contain specified disclosure 
language; (3) that the broker or dealer 
maintain 24-hour possession or control 
of securities that are the subject of a 
hold-in-custody repurchase agreement, 
except under specific circumstances; 
and (4) that confirmations identifying 
the subject securities be provided to the 
counterparty at the initiation of a hold- 
in-custody repurchase transaction and 
on any day on which substitutions of the 
subject securities occur. The comments 
received on §§ 403.4{e) and 403.5(d) are 
grouped by issue for discussion below. 


Requirement for Written Repurchase 
Agreement 


All but one of those specifically 
commenting on the proposed rule's 
requirement that investor hold-in- 
custody repurchase agreements be in 
writing agreed with this requirement. 
Only one commenter objected to it. Two 
other commenters felt that the broker or 
dealer should be required to offer a 
written agreement but the counterparty 
should be left the option of entering into 
repurchase transactions without signing 
a written agreement. 

The Department believes that it is 
important that hold-in-custody 
repurchase agreements be in writing to 
reduce the opportunity for 
misunderstanding the terms under 
which the transaction will be conducted. 
The requirement for a written 
agreement, particularly when combined 


exemption, it must obtain the prior approval of the 
NASD. 
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with the required disclosure language, provide additional protection for all assurance that all investors will 
should provide greater protection for the customers and counterparties. understand fully the ramifications of 
counterparty to a hold-in-custody Most of the commenters on this issue | such transactions and will be able 
repurchase transaction by providing the suggested that any special restrictions adequately to assess both the risks and 
counterparty with more information on for smaller-volume repurchase the benefits. Therefore, the Department 
which to make a decision about the transactions would probably exclude has chosen to continue to require 
risks involved. The Department certain investors from the repurchase stricter possession or control of 
understands that the master repurchase market altogether. They felt that most securities that are the subject of smaller 
agreement designed by the PSA is brokers and dealers would simply volume repurchase transactions. The 
coming into standard use by the discontinue offering hold-in-custody Department expects to monitor the 
industry and that the PSA is preparing repurchase transactions to any investors efficacy of all of the measures adopted 
to undertake the necessary revisions to who could not meet the minimum dollar __ in these regulations, with the assistance 
meet other provisions of this rule. This threshold described above, rather than of the appropriate regulatory agencies, 
effort should substantially reduce the incur additional operational costs that and may consider modifications to the 
difficulties in implementing the may be associated with the more requirements of the rule at some future 
While thie r for a ee eto restricted transactions. They also date. 
Wile this requirement fhe rulgonly suggested that these smaller investors pecic Recommendation fo 
; ; ee pero creer Determining Transaction Levels or 
transactions, the Department believes into repurchase transactions involving : 
that, as a good business neactice ; Classes of Investors Subject to 
. h , = ae third. third-party custody or actual delivery Additional Consent Requirements 
repurchase agreements involving inure- because of the higher transaction costs 
party custody or delivery of securities associated with these types of Although as noted above, most 
should also be reduced to writing to arrangements. Out of concern for this commenters opposed any special 
evidence clearly the terms of the potential result, one commenter, the restrictions for smaller repurchase 
agreement. Government Finance Officers transactions, fourteen commenters, 
General Concept of Special Restrictions | Association, a professional association recognizing that the Department might 
for Certain Hold-in-Custody Repurchase  Tepresenting state and local government _conclude that some additional 
Transactions investors, requested that Treasury restrictions would be appropriate for 
, “revisit this issue.” Finally, many of the some class of repurchase transactions 
The Department's proposed rule ve 5 eee : , 
required a broker or dealer te maiatein commenters objected to the imposition suggested alternatives to the $5,000,000 
possession or control at all times of of a minimum dollar threshold on the cut-off described above. A number of 
securities subject to hold-in-custod basis that any dollar amount would be commenters indicated their preference 
: y arbitrary and would not provide an for the $1,000,000 transaction threshold 
repurchase transactions and to obtain 2 oS pe th aeag d 
the prior consent of its counterparty to accurate measure of an investor's ability suggested by e SEC in its propose 
each substitution of securities, if the * ee the risks being rule a ic ee 
aggregate contract price of all currently U"@ertaken. : ph d ral ee ded th f - 
outstanding repurchase transactions The Department recognizes that many —_ proposed rule provided that, for 
with that counterparty was less than other measures being adopted under repurchase agreements with a contract 
these regulations, such as the price of $1,000,000 or more, possession 
$5,000,000. When the aggregate 3 , : ; 
broadening of registration requirements _ or control by the broker or dealer is not 


outstanding repurchase transactions 2 , ‘ 
with a lege ccaataiparty exceeded and the financial responsibility, required during the trading day. 
$5,000,000, the proposed rule required recordkeeping and audit rules, will Although a few commenters 


possession or control of the securities provide substantial additional recommended that a $1,000,000 

only at the end of the trading day, protection for government securities threshold be applied to aggregate 

provided certain other requirements investors beyond that which exists outstanding transactions, most 

were met. currently. However, the Department commenters opposed any type of 
Twenty-one commenters responded to continues to believe that some threshold based on an aggregate of 

this issue generally, fourteen of whom additional protection is necessary for repurchase transactions. The 

also provided specific alternative the small and possibly less experienced aggregation concept was viewed by 

recommendations for determining investor in hold-in-custody repurchase _ these commenters as too complex and 

transactions or investors that would be _—‘transactions. difficult to administer, particularly 

subject to the additional prior consent As noted in the preamble to the where overnight or open repurchase 

requirements. Nearly all of the proposed rule, it was in large part transactions are involved and therefore 

commenters felt that it would be congressional concern for losses the amount outstanding may be 

preferable not to place any special experienced by these investors that changing daily. Several commenters also 

restrictions on a particular segment of resulted in the legislation under which indicated that it would be difficult for 

the repurchase transaction market. these regulations are promulgated. The these purposes to define what 

These commenters stated that the Department continues to believe that constituted a single counterparty, 

disclosures proposed by the Department _less experienced investors may not fully particularly where parent companies, 

would provide sufficient protection and appreciate the risks they assume with affiliates and subsidiaries of a 

would enable all repurchase hold-in-custody repurchase transactions. counterparty may all be doing business 

counterparties to make informed Although the Department has expanded _ with the same dealer. 

decisions about the risks involved in the disclosures to be required in Several commenters also proposed a 

consenting to intra-day use of securities | connection with such transactions, as variation of the SEC proposed rule that 

by the broker or dealer. They further discussed below, in an effort to describe would be based on a dollar threshold 

noted that the regulated environment these risks more explicitly, the 

now being imposed on all government Department is unwilling to rely solelyon —_ 5 Exchange Act Release No. 34~23002, 51 FR 

securities brokers and dealers will also —_‘ the required disclosure language as an 32658 (September 15, 1986) 
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during a specified time period. For 
example, the requirements for 24-hour 
segregation would not apply if a 
counterparty had entered into a single 
repurchase transaction e ing the 
minimum threshold amount at any time 
within a specified period preceding the 
transaction in question. 

One commenter proposed a 
combination of an “accredited investor” 
exemption with a minimum dollar 
threshold applicable to those who would 
not be exempt as accredited investors. 
This proposal would adopt a test similar 
to the accredited investor test of SEC 
Regulation D under the Securities and 
Exchange Act of 1933,*° but would 
exclude individuals from the list of 
accredited investors and would raise the 
required asset size to $20,000,000 for 
certain categories of accredited 
investors. This commenter felt that its 
proposal would identify more accurately 
those investors who should be 
considered sophisticated enough to have 
no additional restrictions placed on their 
repurchase transactions, regardless of 
the size of the transaction. Several 
commenters also suggested adoption of 
an “accredited investor” exemption 
alone. 

Lower transaction levels of both 
$500,000 and $250,000 were also 
proposed by two commenters. Finally, 
one commenter recommended that 
dealers with regulatory capital in excess 
of $200 million and whose volume of 
activity in the government securities 
market would entitle them to be 
considered primary dealers should be 
exempt from special restrictions on 
hold-in-custody repurchase transactions. 

The Department considered but 
rejected the proposals that would 
attempt to distinguish between types of 
investors as difficult to administer fairly 
and consistently. Proposals that would 
test the level of activity over a 
prescribed period of time were also 
rejected because the Department felt 
that such proposals also would be more 
difficult to administer and would 
significantly weaken the intent of the 
rule. Similarly, the Department believes 
that setting a threshold at an amount 
significantly less than $1,000,000 is not 
appropriate in view of the dollar size of 
the hold-in-custody repurchase 
transactions involved in some of the 
losses that led to passage of the GSA. 

Furthermore, based on the comments 
described above, the Department has 
eliminated from §§ 403.4(e) and 403.5(d) 
reliance on a measure based on the 
aggregate of outstanding transactions 
conducted under a repurchase 


4° 17 CFR 230.501(a). 


agreement with a single counterparty 
because of the administrative difficulties 
of applying the aggregation concept. 
Instead, the temporary regulations 
provide that special restrictions apply 
for hold-in-custody repurchase 
transactions with a contract price of less 
than $1,000,000. 

In lowering the limit from the 
$5,000,000 threshold of the proposed 
rule, the Department was influenced in 
part by the fact that many of the 
commenters felt that disclosure alone 
would be sufficient protection for 
investors. Based on these comments, the 
Department decided to lower the limit 
and thereby expand the number of 
investors for whom disclosure would be 
the primary means of protection. 
However, as already described, the 
Department is unwilling to conclude at 
this time that sole reliance on disclosure 
is sufficient for all investors. Given the 
number of commenters that favor the 
$1,000,000 transaction size limit, the 
Department believes that this limit 
would provide adequate protection, 
when combined with the other measures 
adopted in these regulations, including 
the expanded disclosures described 
below, without eliminating completely a 
significant group of investors from the 
hold-in-custody repurchase transaction 
market or otherwise unnecessarily 
disrupting the market. 


Right of Substitution 


For hold-in-custody repurchase 
transactions, the Department's proposed 
rule required consent of the 
counterparty to limited possession or 
control of the subject securities by the 
broker or dealer. This consent, if given, 
was to be obtained in the repurchase 
agreement. In addition, for 
counterparties whose transactions did 
not, in the aggregate, meet the $5,000,000 
threshold of the proposed rule, 
substitution of securities could occur 
only with the prior agreement of the 
counterparty to each specific 
substitution. 

Most commenters supported the 
requirement for general consent in the 
repurchase agreement. The PSA 
suggested that Treasury permit this 
general consent to be in the form of a 
notice to customers as to which no 
objection is made within a reasonable 
period of time specified in such notice. 
The Department believes that this 
proposal is fraught with a number of 
problems, such as the timing of the 
notice relative to the occurrence of a 
substitution, the possibility of non- 
receipt, the creation of additional 
paperwork, and most importantly, the 
fact that the assumption of additional 
risk would result from the inaction of 
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the counterparty rather than affirmative 
agreement to those risks. The temporary 
regulations retain the limitation that 
substitution of securities subject to hold- 
in-custody repurchase transactions is 
not permitted unless the counterparty 
has granted to the broker or dealer a 
right of substitution in the written 
repurchase agreement. 

Most of those commenting on this 
section opposed any additional 
requirement for specific prior consent to 
each substitution for smaller 
transactions. The commenters felt that 
this additional requirement was 
unnecessary, extremely burdensome 
and would likely force most brokers and 
dealers to stop dealing with 
counterparties affected by this 
requirement. 

A few commenters also expressed the 
view that the requirement for 
confirmation of substitute securities 
would serve the same purpose as a 
specific prior consent requirement. One 
commenter proposed, as an alternative, 
a requirement for initial consent with 
recurring confirmation required at 
specified intervals, such as every two 
years. The commenter felt that this 
would address concerns that turnover of 
personnel might result in the 
continuation of a practice which new 
personnel were not aware of or did not 
fully understand. The commenter also 
noted that this proposal would reduce 
the administrative burden and expense 
of a prior consent requirement. 

The Department has retained the 
concept of an additional consent to 
substitutions of securities for investors 
whose transactions fall below a certain 
threshold. As incorporated in the 
semporary regulations this rule requires 
that, if the contract price of a hold-in- 
custody repurchase transaction is less 
than $1,000,000, the broker or dealer 
may not, on any given trading day, 
substitute or commingle the subject 
securities with its own securities unless 
it has received the counterparty’s 
specific consent to substitution for that 
trading day and has kept a record of 
such consent. It is the Department's 
expectation and intent that substitution 
involving these smaller transactions will 
not become a routine occurrence and 
that securities that are the subject of 
transactions with a contract price of less 
than $1,000,000 will, for the most part, be 
kept continuously in the broker or 
dealer's possession or control. The 
Department does not intend for a right 
of substitution for transactions of less 
than $1,000,000 to be used as a means of 
circumventing the basic requirement for 
24-hour possession or control. The 
Treasury anticipates that all agencies 
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responsible for enforcement will monitor 
broker and dealer practices for abuse of 
the substitution provisions and is 
prepared to modify the ruie if necessary. 
It is the Department's hope that the 
additional consent requirements will 
serve as a reminder to smaller investors 
of the risks incurred with consent to 
substitution; additionally, these 
investors will be afforded the 
opportunity to refuse substitution for 
any given trading day. The Department 
does not agree that the same protection 
is afforded by after-the-fact 
confirmations of substitutions. 

As a point of clarification, the 
Department recognizes that once 
substitution is permitted on a given 
trading day, as a practical matter there 
may be multiple substitutions of the 
subject securities occurring that day. 
The Department has modified the 
wording of the consent requirement 
slightly to reflect that it does not intend 
that separate consent be required for 
each separate occurrence of substitution 
on the same day. 


Required Disclosures 


Nearly all commenters agreed with 
the requirement of the proposed rule for 
uniform disclosures concerning hold-in- 
custody repurchase transactions. A few 
comments suggested some minor 
language changes. 

One commenter felt that the 
disclosure language regarding coverage 
of the Securities Investor Protection Act 
of 1970 (“SIPA”) # could be 
“affirmatively misleading” as to 
registered brokers and dealers in light of 
a recent court decision in which the 
court concluded that counterparties to 
hold-in-custody repurchase transaction 
are customers that may be eligible for 
coverage under SIPA. The Department 
notes that the matter is still pending in 
the District Court and may be subject to 
appeal once a final order is entered.*? 
Furthermore, the Department 
understands that, in spite of the decision 
just described, the Securities Investor 
Protection Corporation has taken the 
position that SIPA protection is 
inapplicable to counterparties to 
repurchase transactions. Another 
commenter felt that the language in the 
proposed regulations indicating that 
SIPA protection may not apply was 
confusing as applied to registered 
government securities brokers and 
dealers, since they clearly are not 


*' Public Law 99-596, 64 Stat. 1636, as amended 
(codified at 15 U.S.C. 78aaa-eee. 

*2 Jn re Bevill, Bresler & Schulman Asset 
Management Corp., 67 B.R. 557 (D.N.J. 1986) 
(denying in part cross-motions for summary 
judgment). 


eligible for SIPA insurance. In response 
to these comments, the Department has 
modified the SIPA disclosure language, 
providing one statement for use by 
registered brokers and dealers which 
discloses the SIPC position with respect 
to repurchase transactions and another 
statement for use by registered 
government securities brokers and 
dealers. 

Two commenters who are major 
clearing banks urged the Department to 
adopt a mandatory disclosure 
requirement, such as that proposed by 
the SEC in Release No. 34-23602, which 
would require disclosure of the rights 
and liabilities of the parties to the 
arrangement. These commenters felt 
that the disclosure requirements 
proposed by the Department would 
provide a false sense of security 
regarding the nature of “bulk” 
segregation accounts used by brokers 
and dealers to meet requirements for 
segregating hold-in-custody repurchase 
transaction securities from the broker's 
or dealer's own securities. These 
commenters indicated that, since 
clearing banks do not recognize any 
property or other interest of “customers” 
in the contents of such segregated 
accounts and the disposition of 
securities in these accounts is entirely 
within the control of the broker or 
dealer, repurchase counterparties need 
to receive more specific disclosures 
“setting forth the significant risks that 
attend such transactions.” 

Although clearing banks may not 
recognize interests of individual 
customers in segregated securities, the 
Department notes that, pursuant to Parts 
403 and 450 of this chapter, both the 
clearing bank and its dealer customer 
have certain responsibilities with 
respect to customer securities. See also 
the discussion below relating to § 450.2. 
Furthermore, the Department believes 
that it is well-recognized that hold-in- 
custody arrangements generally carry 
greater risk than a third-party custody or 
delivery arrangement, based on the fact 
that the securities are left in the dealer's 
possession or control. The Department 
also believes, however, that many 
counterparties do not understand the 
full meaning of and the risks associated 
with standard language contained in 
most repurchase agreements that 
provides for substitution of the 
securities. The Department notes that 
the SEC proposed rule contained only a 
general requirement that “the rights and 
liabilities” of the parties to the 
transaction be disclosed. In view of a 
number of legal uncertainties still 
surrounding various aspects of 
repurchase transactions, the Department 
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felt that a general requirement for 
disclosure would lead to broad and 
varying responses to this requirement. 
The Department feels that it is 
preferable to require standard 
disclosure language that clearly 
describes the consequences of 
substitution. 

In the temporary regulations, the 
Department has restructured the 
proposed disclosure language relating to 
substitution and intra-day use of the 
securities into a single statement and 
has expanded the disclosure language to 
explain more fully the risks that a 
counterparty undertakes when it agrees 
to limited possession or control in a 
hold-in-custody repurchase transaction. 
Certain terms (“buyer”, “seller”) in the 
required disclosure language appear in 
brackets. The broker or dealer is 
permitted to substitute other terms to 
conform the disclosure language to the 
terminology used in the repurchase 
agreement to identify these same 
parties. However, no discretion is 
permitted to change any other language 
in the statements. 


Applicability of Requirements to 
Overnight Repurchase Transactions 


One commenter suggested that 
overnight repurchase transactions, 
including those that may be rolled over 
solely at the customer's specific 
direction (not automatically as in a 
sweep arrangement) should be exempt 
from all of the requirements of the rule 
relating to hold-in-custody repurchase 
transactions. This proposed exemption 
is based on the view that the investor's 
funds are at risk only overnight, rather 
than for a specified term. 

In a single overnight hold-in-custody 
repurchase transaction, the counterparty 
sends funds to the broker or dealer for 
the securities during the trading day and 
the broker or dealer segregates the 
securities for the benefit of the customer 
at the close of the trading day; at the 
start of the next trading day, the 
securities are removed from segregation 
and funds are then returned to the 
counterparty. In this scenario, the 
counterparty is exposed to risk during 
the time on both trading days that the 
securities are commingled with the 
dealer's own securities and the dealer 
retains control of the funds. In an 
arrangement in which a counterparty 
agrees to the “rollover” of an overnight 
repurchase agreement, either for a 
specified period of time or under a 
“good until canceled” agreement, the 
counterparty bears the additional risk 
described above for each trading day 
that the arrangement continues unless 
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the funds are returned to the 
counterparty each trading day. 

The Department has concluded that 
such overnight transactions should not 
be exempt from the possession or 
. control requirements of Part 403. An 
exemption for overnight transactions, if 
granted, could encourage the conversion 
of term repurchase transactions to 
rolling overnight repurchase 
transactions, as a means of avoiding the 
consent and disclosure requirements. 
Since the counterparty would continue 
_ to be exposed to the same risks with 
overnight as well as term transactions, 
the counterparty should receive the 
required disclosures in either case. For 
these reasons, the Department has not 
chosen to include in the temporary 
regulations an exemption for overnight 
repurchase transactions. 


Pool Repurchase Transactions; 
Specificity of Confirmations 


Four commenters suggested that the 
proposed regulations should not 
eliminate the possibility of a dealer's 
entering into hold-in-custody repurchase 
transactions in which the segregation of 
collateral is in pooled or bulk form. The 
Department's understanding is that, 
under this practice, a dealer will set 
aside a pool of securities with an 
aggregate value at least equal to the 
amount of its outstanding repurchase 
transactions. The dealer does not 
identify specific securities as belonging 
to specific counterparties, and 
confirmations for these repurchase 
transactions do not include a 
description of specific collateral. 
Instead, the confirmation would only 
refer to “various securities.” Although 
not always explicitly stated, these 
comments appear to be directed 
primarily to the requirement in the 
proposed rule to confirm the securities 
that are the subject of a repurchase 
transaction. 

The primary justification given for the 
practice of pool repurchase transactions 
is that it relieves the dealer from the 
operational burden and cost of 
identifying specific securities to specific 
transactions. Most of the commenters 
indicated that they believed that the 
counterparties to these transactions are 
no less protected than when specific 
securities are allocated to their 
transactions. 

A fifth commenter indicated that its 
practice for some repurchase 
transactions was to confirm only 
“various collateral” but nevertheless to 
allocate specific securities to a specific 
counterparty at the end of each trading 
day. This commenter therefore merely 
suggested that the requirement for 
confirming securities that are the subject 


of a repurchase transaction permit 
confirming ‘various securities” so long 
as the dealer maintains records that 
permit identification of the interest of a 
counterparty in a specific security. 

In addition to the comments just 
described, other commenters requested 
clarification of the degree of specific 
information that must be included in the 
required confirmation of securities 
subject to a repurchase transaction. 
Some of these commenters suggested 
that the confirmations be required to 
specify only the issuer, the maturity and 
the coupon rate, but not either a CUSIP 
number or, for GNMA mortgage-backed 
securities, a specific pool number. 

The Department has serious questions 
whether any type of property interest in 
securities is conveyed to a counterparty 
when specific securities are not 
allocated to that counterparty’s 
repurchase transactions. Under the 
recently proposed TRADES 
regulations ** that will govern the 
majority of transactions in Treasury 
book-entry securities, the proposed rule 
of 31 CFR 357.12(a)(3) for transferring 
securities would require identification of 
a specific security. The proposed general 
provision governing transfers of limited 
interests, located in 31 CFR 357.12(a)(4), 
does not explicitly require identification 
of a specific security. However, that 
provision was drafted on the 
assumption that whenever a dealer 
marked its books to show a limited 
interest in a security in favor of a 
transferee, it logically would be 
necessary to identify the specific 
security in which the limited interest is 
being granted. Therefore, whether a 
repurchase transaction is characterized 
as a secured loan, as an outright sale of 
a security accompanied by the 
obligation to later repurchase that 
security, or as a transaction conveying 
some other type of limited interest in the 
underlying securities, under the 
proposed TRADES regulations, it does 
not appear that the described practice of 
segregating collateral for repurchase 
transactions in pooled or bulk form is 
effective to transfer an interest in 
securities. 

Furthermore, it is not clear that 
interests would be conveyed under the 
existing Treasury and other agency 
regulations governing transactions in 
book-entry securities or under other law 
applicable to government securities not 
subject to such regulations. If this is the 
case, then it appears that a counterparty 
to a pool repurchase transaction would 


43 51 FR 43027 (November 28, 1986). It is 
anticipated that, when the Trades regulations are 
finalized, other government agencies will adopt 
similar regulations for their own securities. 
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have no greater rights than a general 
creditor in the event of a failure of its 
dealer counterparty with respect to a 
hold-in-custody repurchase transaction. 

Given these concerns, the Department 
has concluded that bulk segregation or 
pooling of repurchase collateral without 
identification of specific securities 
should not be permitted and that the 
practice of confirming only “various 
securities” in connection with 
repurchase transactions is not sufficient 
to comply with the requirements of 
§§ 403.4(e) and 403.5(d). 

All government securities brokers and 
dealers are reminded that, aside from 
the requirements o/ the temporary rules, 
they are required to comply with section 
10(b) of the Act and all of the rules 
promulgated thereunder, including SEC 
Rule 10b-10 concerning issuance of 
confirmations to customers for security 
transactions.** Under that rule a broker 
or dealer is required to include in the 
confirmation, among other items, the 
identity of the security purchased or 
sold. The Department believes that 
confirmations for hold-in-custody 
repurchase transactions should 
generally comply with the same 
standards of specificity as the 
confirmations required by Rule 10b-10. 

To clarify that specific information is 
required, §§ 403.4(e) and 403.5(d) have 
been amended to state that a 
confirmation must include, at a 
minimum, the issuer, maturity date and 
coupon rate of the security that is the 
subject of a repurchase transaction and 
that the confirmation also must include 
a CUSIP or GNMA pool number unless 
other records of the broker-dealer are 
maintained that identify the interest of 
the counterparty in a specific security. 
In addition, the rule now requires that 
the confirmation also specify the market 
value of the securities being confirmed. 
The Department believes that, 
particularly since market value is the 
primary basis for determining if 
substitute securities are acceptable, it 
should be included on all confirmations 
relating to a repurchase transaction. 
Furthermore, since it is information that 
must be available in any case, requiring 
its inclusion on the confirmation should 
not create a substantial burden to the 
broker or dealer. In connection with this 
requirement, the Department notes that 
the PSA standard repurchase agreement 
incorporates a definition of market 
value that requires the parties to the 
agreement to agree on an appropriate 
source for the determination of market 
value, which could serve as a basis for 


4417 CFR 240.10b-10. 
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the market value reported on the 
confirmation. 

One commenter also inquired whether 
multiple confirmations would be 
required where more than one type of 
security was included in a single 
repurchase transaction. The Department 
believes that, as long as all relevant 
securities are specifically identified, it 
would be acceptable simply to attach to 
a single confirmation and incorporate by 
reference a listing of those securities. 
The listing, of course, would be required 
to include all specific information 
required by §§ 403.4(e) and 403.5(d) for 
each security. 

For purposes of the confirmation 
requirement, if several substitutions are 
made during the course of a single 
trading day, the broker or dealer is 
required to confirm only the final 
substitution, i.e., those securities that 
are being segregated for the 
counterparty under the transaction at 
the end of the trading day. As a point of 
clarification, the reference to 
confirmation “at the initiation of a 
transaction” has been modified in the 
temporary rule to indicate that such 
confirmation is required at the end of 
the day on which the transaction is 
initiated. 

Finally, one comment was made to the 
effect that the rules should specify 
whether all of the information required 
to be shown on the confirmations of 
substitutions must also be included on 
month-end statements. These rules only 
address confirmations. Also it is unclear 
to what requirement the comment refers. 
Neither the SEC nor the NASD has such 
a requirement, although the New York 
Stock Exchange (NYSE) does and the 
Department understands that many 
firms not subject to the NYSE rule send 
such statements to their customers. 
Except under the NYSE rule, the content 
of the statements is determined by the 
individual firm. 


Timing of Segregation 


Two commenters requested that the 
rule requiring segregation of securities 
make clear that segregation of securities 
that are the subject of hold-in-custody 
repurchase agreements could occur 
promptly after the close of the Federal 
Reserve's securities transfer network. 
The Department does not believe that it 
is appropriate as a general matter to 
attempt to specify the time at which 
segregation must occur. However, the 
Department believes that the 
commenters’ concerns in requesting 
more specificity are adequately covered 
by § 403.5(b), which allows temporary 


lags in segregation resulting from normal 
business operations.*® 


Delivery of Securities to an Affiliate; 
Delivery to Safekeeping or Trust 
Departments 


Since both §§ 403.4(e) and 403.5(d) 
impose requirements on hold-in-custody 
repurchase transactions, certain 
questions have arisen as to whether a 
repurchase transaction in which a 
government securities broker or dealer 
delivers the subject securities to an 
affiliated entity would be considered a 
hold-in-custody repurchase transaction. 
Since a major purpose of the provisions 
governing hold-in-custody repurchase 
transactions is to assure to the extent 
possible that the securities are handled 
in a manner that recognizes the interest 
of the broker's or dealer's counterparty 
in those securities, the Department is of 
the view that delivery of the securities 
to an affiliate allows the transaction to 
fall outside the requirements of 
§ 403.4(e) or § 403.5(d) only if the 
counterparty is or becomes a direct 
customer of the affiliate and the affiliate 
is then subject either to the 
requirements of SEC Rule 15c3-3 or the 
provisions of Part 450 with respect to 
such securities. If, on the other hand, the 
affiliate holds the securities for the 
government securities broker or dealer 
so that those securities would be subject 
to disposition solely on the instruction 
of the government securities broker or 
dealer, then the government securities 
broker or dealer would be viewed as 
“retaining” the securities for purposes of 
§§ 403.4(e) and 403.5(d) and the 
transaction would be subject to the 
hold-in-custody rules. 

A related question arises with respect 
to securities that are the subject of a 
repurchase transaction between a 
financial institution and an investor 
when the securities are delivered to the 
financial institution's own safekeeping 
or trust department. The Department is 
of the view that, if the securities are 
delivered to a trust function of the 
financial institution so that the 
securities are held for the benefit of the 
counterparties to the repurchase 
transactions in a manner that would 
qualify for exemption under § 450.3, then 
the financial institution would not be 
viewed as retaining the securities for 
purposes of § 403.5(d). The Department 
is also of the view that, if securities are 
delivered to ordinary safekeeping or 
custody, then the financial institution. 
would not be viewed as retaining the 
securities for purposes of § 403.5(d) 
unless the financial institution also 


45 SEC Rule 15c3-3(b)(2) contains a similar 
provision for non-bank dealers. 
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retained the right to substitute 
securities. , 


Acceptable Control Locations 


Some commenters noted that 
§ 403.4(e) limited acceptable control 
locations for hold-in-custody repurchase 
transactions to certain locations 
described in Rule 15c3-3 and the 
clearing bank location described in 
proposed § 403.4(f). The commenters 
suggested that the other acceptable 
control locations listed in Rule 15c3-3 
(possession or control by another broker 
or dealer; bona fide items of transfer; 
and foreign control locations) might also 
be relevant, though rarely used, and 
suggested that they not be excluded. The 
Department has concluded that the 
control location described in SEC Rule 
15c3-3(c)(2), which permits a registered 
broker or dealer to serve as an 
acceptable control 1ocation, could be an 
appropriate location for securities that 
are the subject of a hold-in-custody 
repurchase transaction. However, the 
SEC Rule links this control location with 
an omnibus account for customer 
securities that is maintained pursuant to 
Regulation T of the Board of Governors 
of the Federal Reserve System. Since a 
registered government securities broker 
or dealer will not be subject to the 
requirements of Regulation T, the 
temporary rule includes a modified 
version of this control location in 
§ 403.4(f)(2). 

However, the Department continues 
to believe that the other control 
locations are not relevant or appropriate 
to hold-in-custody repurchase 
transactions and has therefore not 
incorporated them into the temporary 
regulations. Paragraph (c)(3) of SEC Rule 
15c3-3 is a control location for 
certificated securities that have been 
forwarded to a transfer agent to record 
the transfer and issuance of a new 
certificate. Since government securities 
are generally not maintained in this 
manner, the control location would not 
likely ever be relevant. Even if it were, 
the Department does not believe that 
securities that have been forwarded to 
record a transfer should be the subject 
of hold-in-custody repurchase 
transactions. Ordinarily, a hold-in- 
custody repurchase transaction should 
be done using only a dealer's own 
securities. The control location 
described in paragraph (c)(4) of SEC 
Rule 15c3-3 includes only foreign 
entities that have been approved by the 
SEC as satisfactory control locations. It 
is the Department's understanding that 
the SEC has only approved such 
locations for purposes of maintaining 
possession or control ot foreign 
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securities. Therefore, the control 
location would not be relevant for hold- 
in-custody repurchase transactions 
involving government securities. 


Section 403.4(f) 


No changes-have been made in the 
temporary rule to the provision that 
addresses a clearing bank segregated 
account as a control location, which is 
now § 403.4(f)(1} (formerly § 403.4(f)). 
One commenter stated that all 
depository institutions maintaining 
securities accounts at a Federal Reserve 
Bank should qualify as acceptable 
control locations under proposed 
§ 403.4(f). The Department notes that 
SEC Rule 15c3-3(c)(5) already generally 
recognizes such institutions as 
acceptable control locations. Proposed 
paragraph (f) was explicitly added to the 
Treasury rule because the Department 
felt that the SEC’s list of acceptable 
control locations does not clearly 
include segregation accounts maintained 
by brokers and dealers at clearing 
banks. 

One clearing bank commenter noted 
that agreements with a dealer 
concerning a segregated account that 
may qualify as an acceptable control 
location, as described in proposed 
paragraph (f), are often handled in side 
letters rather than directly in the 
dealer’s clearing agreement. The 
commenter suggested that this 
subparagraph be amended to permit the 
segregated account to be established 
pursuant to a written agreement other 
than the clearing agreement. Because of 
the importance of the segregated 
account as a means of assuring that 
securities are free of clearing and other 
liens when required, the Department 
believes that the provisions necessary to 
qualify as an acceptable control 
location, as described in § 403.4(f)(1), 
should be part of the clearing agreement 
itself to avoid any ambiguity. 


Section 403.4(g) 


Paragraph (g) has been modified 
slightly, in response to a comment, to 
clarify that a broker or dealer's 
obligation to give telegraphic notice of 
its clearing bank’s refusal to place 
securities in a segregated account does 
not arise unless the clearing bank 
refuses to segregate the securities by the 
end of the day on which the broker or 
dealer instructed such segregation. 


Section 403.4(h) 


No changes have been made to 
paragraph (hy, regarding delivery or 
disposition of securities. One commenter 
requested confirmation that government 
securities brokers and dealers are 
permitted to retain as much collateral as 


they believe reasonably necessary to 
collateralize indebtedness of their 
customers. The Department believes 
that this is already made clear from the 
wording of the last clause of paragraph 
(h) which refers to excess margin 
securities not reasonably required for 
collateral. 


Sections 403.4(i) and 403.5(c)(1) 


Paragraph (i) of the proposed 
regulations made applicable to 
government securities paragraph (m) of 
Rule 15c3-3 requiring a buy-in of 
securities after ten days to complete a 
sell order of a customer (other than a 
short sale). This provision had been 
suspended indefinitely by the SEC in 
1973 with respect to certain securities, 
including government securities, 
because of the difficulty of obtaining 
these securities and the operational 
hardships that could result from the buy- 
in requirement of paragraph (m), 
particularly with respect to municipal 
obligations.*® 

The preamble to the proposed 
regulations also asked specifically 
whether the time frame for this buy-in 
requirement or any other time frames in 
Rule 15c3-3 were longer than necessary. 
One of these is found in the requirement 
in paragraph (d)(2) of Rule 15c3-3 that a 
broker or.dealer take action to acquire 
securities shown as “failed to receive” 
for more than thirty days. 

The commenters who addressed the 
appropriateness of making paragraph 
(m) of Rule 15c3-3 applicable to 
government securities opposed its 
inclusion, particularly with respect to 
mortgage-backed securities. They stated 
that fails of long duration are common in 
the case of mortgage-backed securities, 
and that it is likely to be very difficult to 
buy in a particular security, given the 
necessity of obtaining a security with a 
particular pool number. 

With respect to paragraph (d)(2) of 
Rule 15c3-3 (and the similar principle 
incorporated in § 403.5(c) of the 
proposed regulations that is applicable 
to financial institutions that are 
government securities brokers or 
dealers), commenters suggested that the 
thirty-day time frame generally should 
not be shortened and that it is already 
too short for mortgage-backed securities, 
for the reasons cited above. Two of the 
commenters seemed to suggest that any 
buy-in requirements for the government 
securities market could affect its 
liquidity, although others appeared to 
support the buy-in requirements in 
general except for the operational 
problems with specific securities 


48 38 FR 12103 (May 9, 1973). 


19661 


already mentioned. Two of the 
commenters suggested some sort of 
requirement for confirmation of fails as 
an alternative. 

The temporary regulations retain ihe 
expansion of paragraph (m) of Rule 
15c3-3 with certain modifications. The 
basic rationale for this provision, along 
with certain other provisions in Rule 
15c3-3, is to require the close-out of 
transactions after a given period of time. 
The provision also tends to discourage 
customers from “playing the market” 
against a broker when the price of a 
security goes up after a sell order (other 
than a short sale) has been executed. 
The Department believes that these 
goals are also appropriate for the 
government securities market, although 
the provision may be of limited 
applicability in a market that is 
primarily a dealer market and where 
short sales are common practice. The 
modifications in these regulations make 
clear that to be deemed a “short sale” 
for purposes of the rule, the customer 
must so indicate to the broker or dealer. 
Also, a longer time period is provided 
for the buy-in procedure in the case of 
certain government securities that are 
more difficult to obtain. 

Several commenters indicated that 
fails of sixty days or more are not 
uncommon with respect to mortgage- 
backed securities and suggested that a 
sixty-day buy-in period be allowed. The 
Department notes that this situation is 
likely to improve if the conversion of all 
mortgage-backed securities to book- 
entry form is successful. Rule 15c3-3(n) 
provides authority for an extension of 
the time periods of both paragraphs 
(d)(2) and (m), commensurate with the 
circumstances, upon application of a 
broker or dealer. For these reasons, the 
Department has concluded that a thirty- 
day period is sufficient for these 
securities for purposes of paragraph (m). 

For the same reasons, the Department 
has concluded that the thirty-day time 
frame in paragraph (d)(2) of Rule 15c3-3 
is appropriate. However, in § 403.5, 
which contains similar provisions 
applicable to government securities 
brokers and dealers that are financial 
institutions, the Department concluded 
that it would be appropriate to extend 
the buy-in period for fails of mortgage- 
backed securities to forty-five days 
since the appropriate regulatory 
agencies for financial institutions do not 
have authority to grant extensions of 
time on a case-by-case basis. 

The Department plans to monitor the 
practices in this area with the assistance 
of the appropriate regulatory agencies 
and may propose modifications in the 
future, if appropriate. 





With respect to the suggestion that a 
confirmation of fails-to-receive be 
required, the Department believes that it 
would generally be unworkable. Since a 
dealer may have several transactions at 
a time in any given security, questions 
would arise regarding which customer 
or customers should be treated as 
affected by the fail. 


Sections 403.4 (j) and {k) 


No changes have been made in the 
temporary rule to these paragraphs 
relating to the computation of reserve 
deposits other than technical changes to 
bring them into conformity with the 
“liquid capital” references in § 402.2 for 
registered government securities brokers 
and dealers other than government 
securities interdealer brokers or 
government securities brokers and 
dealers that are futures commission 
merchants registered with the CFTC. 

One commenter requested 
confirmation that a government 
securities broker or dealer that is an 
affiliate of a financial institution may 
maintain its reserve deposits at its 
affiliated financial institution. The 
Department views this as acceptable, 
provided that the reserve account at the 
affiliated financial institution has been 
established in accordance with all of the 
requirements of SEC Rule 15c3-3 and of 
this part, including the requirement in 
15c3-3(f) for notification from the 
financial institution that the reserve 
account is held for the exclusive benefit 
of customers of the broker or dealer and 
that it is not subject to any lien of the 
financial institution. 

4. Section 403.5. This section sets forth 
the possession or control requirements 
applicable to financial institutions that 
are government securities brokers and 
dealers. It incorporates provisions 
applicable to hold-in-custody 
repurchase transactions that parallel the 
requirements of § 403.4(e) discussed 
above. 

Three bank commenters requested 
that the proposed rules be clarified to 
indicate that the requirements for 
possession or control under §§ 403.5 and 
450.4 do not prohibit the issuance of 
“due bills” which are permitted under 
Regulation D of the Federal Reserve 
Board, which prescribes reserve 
requirements for depository 
institutions.*7 A “due bill” is the 
obligation that results when a bank sells 
a security and receives payment but 
does not deliver the security to the 
purchasing customer. Section 
204(a){1}(iv) of Regulation D defines 
“deposit” to include due bills if, after 
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three days from issuance of the due bill, 
the depository institution has not 
delivered the securities to the customer 
or collateralized the due bill with a 
security of the same type and 
comparable maturity to that purchased 
by the customer. 

According to one commenter, due bills 
provide liquidity for the government 
securities market since a depository 
institution can offer a security toa 
customer at a time when the security is 
unavailable in the market. All three of 
the commenters on this issue suggested 
that the provisions of Regulation D 
provide adequate protection for 
customers receiving due bills instead of 
the actual security purchased and that 
the Department should not adopt 
duplicative regulations in this area. 

The Department notes that Regulation 
D was issued “for the purpose of 
facilitating the implementation of 
monetary policy of the Federal Reserve 
System,” ** and is not a customer 
protection rule. Therefore, the 
Department does not believe that the 
proposed rules, insofar as they would 
apply to due bill transactions, constitute 
duplicative or contradictory regulation. 

Under SEC Rule 15c3-3 and under 
§ 403.4, a broker or dealer is precluded 
from creating a position similar to a due 
bill with respect to a customer and at 
the same time accepting and using the 
customer's funds in its business. The 
Department believes that banks should 
be subject to similar constraints. 
However, because banks are not subject 
to the provisions of Rule 15c3-3 that 
require setting aside funds to cover 
certain broker or dealer obligations to 
customers,*® a somewhat different 
approach is necessary. To assure that 
good faith efforts are made to obtain the 
security sold to a customer, § 403.5 is 
amended in the temporary rules to 
provide that if the purchase of the 
security has not been initiated within 24 
hours of receipt of the customer's funds, 
the depository institution is required to 
place the customer's funds in a deposit 
account belonging to such customer. It 
should be noted that if the depository 
institution has placed an order for the 
necessary security but the seller fails to 
deliver it, then the position would be 
subject to the 30-day possession or 
control requirement of § 403.5{c)(1){iii). 

Section 403.5(e) is new and is part of 
the Department's response to the issues 
discussed above in connection with new 


48 12 CFR 204.1(b). 
*® Section 403.5(c) of the temporary rules, which 
makes provisions similar to SEC Rule 15c3-3 


applicable to: securities brokers and 
dealers that aré financial institutions, does not 
include the reserve requirement of SEC Rule 15c3- 
3{e). 
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§ 401.6. As explained above, branches 
and agencies of foreign banks that do 
not qualify for the exemption of § 101.6 
must comply generally with the 
provisions of § 403.5 regarding custody 
of customer securities and securities 
that are the subject of a hold-in-custody 
repurchase transaction. In addition, 
under new § 403.5{e) a branch or agency 
is required to pledge assets in an 
amount that represents the net amounts 
relating to government securities owed 
to its securities customers. 

In calculating the required pledge, the 
branch or agency may take into account 
amounts already pledged pursuant to 
Federal or state banking regulations 
with respect to customer deposits and 
other liabilities of the branch or agency, 
including securities-related third-party 
liabilities. The amount that must be 
pledged under § 403.5(e) is to be 
calculated in accordance with the 
provisions of SEC Rule 15c3-3(e) and 
Exhibit A thereto, except that customer 
credit balances are to be taken into 
account only to the extent that they 
relate to or arise from government 
securities activities. 

One commenter pointed out that the 
terms “fully paid securities” and “excess 
margin securities” are defined for 
purposes of § 403.4 but not for this 
section. Anew § 403.5(f)(1) has been 
added to incorporate the definitions of 
these terms set out in § 403.4 (b), (c), and 
(d). In addition, § 403.5(f}(2) includes a 
definition of the term “customer” that is 
similar to the definition in SEC Rule 
15c3-3 but does not include a customer 
for which a financial institution holds 
funds but does not effect securities 
transactions or maintain securities on 
the customer's behalf. Another 
commenter also suggested that the terms 
“fully-paid” and “excess margin” 
securities in fact are inapplicable to 
banks, which do not extend margin to 
customers. The Department recognizes 
that in the past the terminology may not 
have been applied to financial 
institutions, given their limited securities 
activities. The Department nevertheless 
believes the concepts may be relevant, 
particularly as modified in § 403.4. 

This commenter also suggested more 
generally that § 403.5 appeared not to 
recognize that broker-dealers and 
financial institutions function differently 
and have developed significantly 
different accounting structures. The 
Department believes that, since many of 
the entities involved in the government 
securities market, whether or not they 
are financial institutions, engage 
primarily in-dealer activities rather than 
brokerage, the suggested differences are 
not as great as suggested by this 
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commenter. The Department also 
understands that as'a general 
proposition there may be differences in 
accounting structures depending on 
whether an entity is primarily a dealer 
or a broker. However, the Department 
also believes that the requirements of 
§ 403.5, which parallel the basic 
concepts of SEC Rule 15c3-3 that apply 
to both brokers and dealers, are 
necessary to assure protection of 
customer securities to whatever extent 
they are held by a broker or dealer. 

This same commenter stated that 
although securities are sold “from 
position to customer,” they are not 
retained for customer accounts. The 
Department assumes that this comment 
means that the securities are not 
maintained for the customer by the 
bank’s dealer function but are delivered 
to the bank’s custody or safekeeping 
department, unless a customer 
specifically requests delivery to a third 
party. The Department continues to 
believe that the requirements of § 403.5 
and Part 450 are appropriate to assure 
that customer securities are properly 
handled. 

One commenter also suggested that 
the Department define specifically when 
a security becomes fully-paid. The 
Department does not believe that, as a 
general proposition, a definition more 
specific than the one already 
incorporated into both §§ 403.4 and 
403.5 is feasible. As already noted, these 
definitions parallel the definitions found 
in SEC Rule 15c3-3. 

5. Section 403.6. Section 403.6 is new. 
It is added simply to make clear that a 
registered futures commission merchant 
(“FCM”) that is also a government 
securities broker or dealer must comply 
with the provisions of Part 403 with 
respect to all customer funds or 
securities except those that are 
incidental to the FCMs futures-related 
business. What constitutes customer 
funds or securities incidental to the 
futures-related business is defined in 
proposed SEC Rule 3a43-1, which 
provides that an FCM will not be a 
government securities broker or dealer if 
it affects certain specified transactions 
in government securities only as an 
incident to its futures-related business. 

6. Section 403.7. Most commenters 
requested delayed effective dates to 
implement various provisions of this 
part. Many commenters requested a 
delay generally to implement the system 
modifications required to comply with 
SEC Rule 15c3-3. These commenters 
pointed out that, in contrast to the 
capital rule, where additional capital 
can be maintained to avoid violations, 
any inadvertent malfunctions in the 
systems required by Rule 15c3-3 could 


result in technical non-compliance with 
the rule. 

Nearly all commenters requested a 
delay in the requirement to obtain a 
written repurchase agreement where the 
broker or dealer retains custody of the 
securities subject to the repurchase 
agreement. They stated that since the 
disclosure language to be included in the 
agreement will not be available until the 
final regulations are published in July, it 
would be desirable to delay preparation 
and distribution of the agreements until 
that time. Also, they indicated that 
based on their experience, it is a time- 
consuming process to obtain written 
agreements from customers, particularly 
where the customer must obtain 
approval of its board of directors or 
other managing authority. In this regard, 
a suggestion was also made that a 
written agreement should not be 
required before an initial repurchase 
transaction with a counterparty, 
provided it is obtained within thirty 
days after the first transaction. 

Proposals for a delayed effective date 
for the requirement of obtaining a 
written agreement varied widely, with 
most suggesting some type of disclosure 
agreement in the interim. The PSA 
indicated that it was planning to revise 
its prototype master repurchase 
agreement as necessary to conform to 
these rules, and suggested that 
beginning August 25, 1987, new 
customers be required to execute 
repurchase agreements. PSA further 
proposed that in the case of existing 
customers, an agreement be in place by 
January 31, 1988, with a disclosure letter 
containing the disclosures required by 
these rules in the interim. 

A few commenters requested a delay 
in the requirement to send confirmations 
of substitutions of securities subject to 
hold-in-custody repurchase agreements, 
based on changes that would be 
required in their current practice. 

Section 403.7 is new. In response to 
the concerns in the comments about the 
time needed to develop systems that 
would enable compliance with SEC Rule 
15c3-3, § 403.7 provides that such 
systems must be in place by the last 
business day of October. With respect 
to written repurchase agreements, the 
section essentially follows the PSA 
proposal and requires that for existing 
customers, a written agreement 
containing the provisions required by 
§§ 403.4(e) and 403.5(d) need not be in 
place until January 31, 1988, but that 
disclosures must be provided in the 
interim based on the disclosure 
language that appears in these 
temporary regulations. For new 
customers after July 25, 1987, written 
agreements are required beginning 
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October 31, 1987, with disclosure 
required in the interim period. Although 
it may be current practice for some 
entities to engage in hold-in-custody 
repurchase transactions before an 
agreement is in place, the Department is 
of the opinion that an advance written 
agreement is desirable to assure proper 
consideration is given to the advisability 
of such transactions based on the 
required disclosures. The Department 
has therefore not adopted the proposal 
to allow an initial transaction without a 
written agreement, once the written 
agreement requirement becomes 
effective. 

In the case of confirmations of 
substittions, the Department has 
concluded that there is insufficient 
evidence of operational difficulties that 
will be incurred by a significant number 
of government securities brokers or 
dealers to provide a delayed effective 
date. Thus, the confirmation 
requirement will be effective July 25, 
1987. 


E. Part 404. Recordkeeping and Record 
Preservation 


Part 404 of the proposed regulations 
responded to the requirement of the Act 
that government securities brokers and 
dealers be required to make, keep 
current and preserve records relating to 
the operation of their businesses. The 
proposed rules on recordkeeping were 
not the subject of adverse comment 
except for the provisions pertaining to 
financial institutions that are 
government securities brokers or 
dealers. 

1. Section 404.4. Seven comments 
addressed the requirement in 
§ 404.4(a)(2)(i) that financial institution 
government securities brokers and 
dealers make and keep current a 
securities position ledger. Five 
comments questioned the necessity 
and/or appropriateness of this 
requirement. The comments made 
several arguments: (1) These institutions 
are already subject to appropriate 
regulatory agency reporting 
requirements that are adequate and 
therefore should not be burdened with 
additional requirements; (2) to the 
extent that there are perceived 
deficiencies in this area, the appropriate 
regulatory agency regulations should be 
changed; (3) the manner in which these 
financial institutions operate would 
make it difficult and costly to construct 
position records of the type required; 
and (4) a position record would serve no 
useful purpose because the proportion of 
an institution's position attributable to 
customers is small. The sixth comment 
did not object to the requirement but 





pointed out that activities of a financial 
institution in its fiduciary capacity 
should be exempt from the 
recordkeeping requirements for the 
same reasons that activities in a 
fiduciary capacity are exempt under 
Part 450. The seventh comment did not 
object to the requirement, but requested 
a six month delay in the effective date 
of this requirement. Of the five 
comments that question this 
requirement, three requested a delayed 
effective date if the requirement is 
adopted. 

The Department has carefully 
considered these comments and has 
modified § 404.4(a)(2){i) to take into 
consideration what these comments 
have indicated concerning how financial 
institutions operate their dealer 
activities. It appears that the dealer area 
of the institution does not usually hold 
securities but instead transfers 
securities to safekeeping. Once 
securities are in safekeeping, that area 
of the institution is responsible for the 
specific location of the securities. 

The rule as modified would limit the 
requirement for position records to those 
securities carried for the bank's own 
account or for the account of customers 
or others, such as affiliates. The dealer- 
bank would not be required to keep 
position records of the location of 
securities that had been transferred to 
safekeeping other than to note the 
safekeeping location. With regard to 
customer securities that the dealer has 
transferred to safekeeping, the financial 
institution government securities broker 
and dealer is required to comply with 
the Part 450 requirements concerning 
records, counts and reconciliations. In 
addition, the rule has been modified to 
make clear that it does not apply to 
securities held in a fiduciary capacity as 
defined in § 400.3(i) of these temporary 
rules. Finally, institutions subject to this 
securities position recordkeeping 
requirement will have until October 31, 
1987 to develop systems to keep such 
records. 

This modification would be consistent 
with the Municipal Securities 
Rulemaking Board Rule G-8(a){iii), while 
assuring adequate records of the 
location and movement of customer 
securities by the requirement that the 
bank dealer comply with the Part 450 
rules for securities held in safekeeping. 
The bank dealer would still be required 
to maintain a record of its own positions 
and the positions of customer securities 
that have not been transferred to 
safekeeping. The requirement that a 
financial institution dealer maintain a 
record of positions carried for its own 
account is intended to capture the 


financial institution’s dealer inventory 
as well as all repurchase and reverse 
repurchase positions of the financial 
institution. 

The Department also received a 
comment from the Institute of Foreign 
Bankers requesting that the exemption 
from the recordkeeping and record 
preservation requirements of §§ 404.2 
and 404.3 for certain financial 
institutions be clarified and/or extended 
to cover all United States branches and 
agencies of foreign banks, to the extent 
that these entities comply with the 
recordkeeping requirements of their 
supervisory agency. The comment stated 
that branches and agencies of foreign 
banks are effectively subject to the rules 
of the Comptroller of the Currency and 
of the FDIC and that while uninsured 
state licensed branches and agencies 
are not subject to FRB recordkeeping 
requirements, they are subject to FRB 
supervision. 

After consultation with the 
appropriate regulatory agencies, the 
Department has modified the rule to 
make clear that branches and agencies 
of foreign banks that comply with the 
recordkeeping requirements of the bank 
regulatory agency responsible for their 
supervision are exempt from the 
recordkeeping requirements of $§ 404.2 
and 404.3. 

2. Section 404.6. Three comments 
stated that the requirement in § 404.6 of 
the proposed rule that financial 
institutions that are government 
securities brokers and dealers conduct 
annual counts of customer securities 
that are not held in a fiduciary capacity 
is unnecessary. The comments also 
stated that the requirements of the 
appropriate regulatory agencies for 
these institutions were adequate. 

The Department has deleted § 404.6 of 
the proposed rule as redundant. The 
Department notes that § 403.5 of these 
temporary rules requires financial 
institutions holding customer securities 
to comply with requirements of Part 450. 
Section 450.4(c) requires that securities 
held for customers be counted at least 
annually. 

3. Other portions of Part 404. Sections 
404.2 and 404.3 have been modified to 
reflect the different capital rules 
applicable to certain interdealer brokers 
and to CFTC-regulated entities. Except 
for these changes and clarifications of 
language, these sections and §§ 404.1 
and 404.5 are adopted as proposed. 


F. Part 405. Reporting and Audit 
Requirements 


The reporting and audit regulation 
generally follows the provisions of SEC 
Rules 17a-5, 17a-8 and 17a-11. 
Registered government securities 
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brokers and dealers, except for 
interdealer brokers and CFTC-regulated 
entities, will be required to file reports 
on Form G-405, which is similar to the 
SEC FOCUS report. Interdealer brokers 
and CFTC =regulated entities will be 
required to file FOCUS reports. The 
Department received two general 
comments on Part 405, both favorable, 
and the temporary regulations reflect 
minimal changes from the proposed 
regulations, as noted below. 

1. Section 405.2. This section requires 
registered government securities brokers 
and dealers to follow the requirements 
of SEC Rule 17a-5, concerning financial 
reporting and audits.5° The rule as 
originally proposed is now paragraph {a) 
of the section and new paragraphs (b) 
and {c) have been added to apply to 
interdealer brokers and 
CFTC=regulated entities, respectively. 
These entities are required by § 402.1 {d) 
and (e) to follow capital rules that are 
more closely related to SEC Rule 15c3—1 
than to § 402.2 of these rules. Therefore, 
they should file FOCUS reports, rather 
than reports on Form G—405, and other 
minor modifications are needed to 
conform the rule to their requirements. 

2. Section 405.3. This section requires 
registered government securities brokers 
and dealers to follow the requirements 
of SEC Rule 17a-11, relating to 
supplementary “early warning” 
financial reports.** As is the case with 
§ 405.2, modifications were needed to 
accommodate the special capital rules 
applicable to interdealer brokers and 
CFTC-regulated entities. The original 
proposal is now paragraph (a) and 
paragraphs (b) and (c) have been added 
to provide, respectively, the interdealer 
broker and CFTC-regulated entity 
modifications. 

3. Section 405.4. This section requires 
government securities brokers and 
dealers to comply with the reporting, 
recordkeeping and record retention 
requirements of the Currency and 
Foreign Transaction Reporting Act of 
1970. The Department received several 
comments suggesting that, at least as to 
financial institutions and registered 
brokers and dealers, the requirement 
was surplusage. After discussions with 
the Office of the Assistant Secretary of 
the Treasury (Enforcement), which is 
responsible for enforcement of these 
requirements, the Department has 
concluded that the section should be 
limited to registered government 
securities brokers and dealers. This will 
allow the SEC to use its authority under 
the Act to enforce the Currency and 


5° 17 CFR 240.17a-5. 
5147 CFR 240.17a-11. 
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Foreign Transaction Reporting Act 
requirements administratively against 
registered government securities brokers 
and dealers, as it may against registered 
brokers and dealers under Commission 
Rule 17a-8.52 


G. Part 450. Custodial Holdings of — 
Government Securities by Depository 
Institutions 


This part governs the custody of 
government securities by financial 
institutions that are not government 
securities brokers or dealers. In 
addition, § 403.5 of Subchapter A of the 
regulations provides that financial 
institutions that are government 
securities brokers or dealers must 
comply with this part with respect to 
customer securities and, more 
particularly, securities that are the 
subject of hold-in-custody repurchase 
transactions. 

One commenter stated that new 
federal regulation of nondealer 
depository institutions is unnecessary 
and inappropriate. Another commenter 
suggested that regulation in the area of 
custody and safekeeping of customers 
government securities by nondealer 
depository institutions should be 
promulgated by bank regulatory 
agencies rather than by the Department. 

The Department disagrees with both 
of these comments. The Department has 
consulted with the bank regulatory 
agencies and has concluded, based upon 
information they have supplied as well 
as the Department's own analysis, that 
there is no explicit regulatory or 
supervisory framework governing the 
practices of depository institutions 
providing custodial or safekeeping 
services for customers except where 
securities are held in a fiduciary 
capacity. Furthermore, the GSA 
mandates that the Department prescribe 
the standards for the custody of 
government securities for nondealer 
financial institutions, taking into 
account existing regulation. 

1. Section 450.1. This section describes 
the scope of Part 450. No comments 
were received on this section and no 
changes have been made. 

2. Section 450.2. This section defines 
various terms for the purposes of the 
subchapter including “customer” and 
“fiduciary capacity.” As to the definition 
of “customer,” two clearing bank 
commenters stated that they only 
recognize as “customers” those persons 
or entities with whom they have a direct 
contractual relationship. They therefore 
requested that the definition be 
amended to provide that depository 
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institutions. cannot be responsible for 
the interests or rights of anyone with 
whom they have no direct contractual 
relationship. 

In light of the discussion below 
concerning clearing banks and 
correspondent banks, the Department 
does not believe such a statement is 
appropriate or necessary. The 
responsibility set forth in this rule of a 
depository institution for securities 
belonging to customers of another entity 
is necessary to assure adequate 
protection of customer securities in 
general and is crucial to the acceptance 
of depository institutions as acceptable 
control locations for customer securities 
for purposes of SEC Rule 15c3~3 and 
Part 403. However, § 450.4 does not 
create contractual or other liabilities of 
the depository institution to the 
individual customers of the entity for 
which it is holding securities. Rather the 
requirement is intended to assure that 
the holding financial institution 
recognizes that securities that are 
identified to it in bulk as customer 
securities are to be kept free of liens and 
segregated ftom its own assets. 

Another comment was made generally 
to the effect that a depository institution 
should not be required to investigate 
whether the securities it maintains for a 
broker or dealer are customer securities. 
For purposes of Part 450, a depository 
institution may rely on statements made 
by another entity as to what portion of 
the securities held at the depository 
institution represent securities of 
customers of such other entity. The 
depository institution is not required by 
the provisions of this part to initiate an 
investigation into the status of such 
securities. 

The PSA requested clarification as to 
how the definition of “customer” would 
be applied in practice because it would 
seem to include a government securities 
broker or dealer when the depository 
institution holds securities of the 
customers of the broker or dealer. The 
PSA interpretation, which parallels a 
similar concept in the definition of 
customer in SEC Rule 15c3-3, is correct. 
To express this idea more clearly and 
avoid ambiguity, § 450.2(b) has been 
modified and a new paragraph (d) has 
been added to § 450.4 that affirmatively 
states that a depository institution shall 
treat a government securities broker or 
dealer, including a financial institution 
government securities broker or dealer, 
as a customer with respect to securities 
the government securities broker or 
dealer identifies as customer securities 
pursuant to Part 403. Note that under 
both the proposed rule and the modified 
temporary rule, a depository institution 
that is not a government securities 
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broker or dealer is not excluded from 
the definition of customer. 

Another commenter, without 
explanation, suggested that “fiduciary 
capacity” be expanded by adding 
“safekeeping agent” to the definition. 
The Department's purpose in defining 
“fiduciary capacity” was to distinguish 
fiduciary activities from purely custodial 
activities. Since the term “safekeeping 
agent” appears to denote a person or 
entity acting in a custodial capacity and 
the commenter provided no explanation 
of the need for its suggested addition, 
the Department has concluded that the 
amendment to the definition is 
inappropriate. 

3. Section 450.3. This section provides 
an exemption for government securities 
held in a fiduciary capacity in a trust 
department, as well as custodial 
holdings in a trust department so long as 
the depository institution subjects such 
holdings to fiduciary standards. Several 
commenters suggested that this 
exemption be broadened because 
fiduciary activities and custodial 
services are not necessarily limited to a 
single trust department but are carried 
out in other departments or 
organizational units within the 
depository institution. One commenter 
suggested that the exemption be 
expanded to include such activities, 
regardless of location in the depository 
institution, as long as the institution 
agrees to and abides by all regulatory 
requirements applicable to fiduciary 
accounts. Another commenter asked 
what form the agreement to subject 
custodial arrangements to fiduciary 
standards must take in order to qualify 
for the exemption. 

In response to these comments, 

§ 450.3(a) has been amended to expand 
the exemption to include fiduciary and 
custodial activities conducted 
throughout a depository institution as 
long as (1) the depository institution has 
adopted policies and procedures 
applying fiduciary standards to such 
activities and (2) such activities are 
subject to examination for compliance 
with such standards by the appropriate 
regulatory agency. The Department 
notes that, in order to assist depository 
institutions in meeting this second 
requirement, it will be necessary for all 
of the appropriate regulatory agencies 
for financial institutions to adopt by 
October 31, 1987, appropriate 
procedures in their examination 
guidelines. 

4. Section 450.4. This proposed rule 
required a depository institution to 
segregate customer securities from 
proprietary assets of the depository 
institution and to keep such securities 
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free of any charge, lien, or claim, unless | 


agreed to in writing by the customer. 
Where customer securities are held by a 
depository institution through a 
correspondent bank or other custodian 
institution, the depository institution 
would be in compliance with this 
requirement if it had instructed the 
custodian to maintain the securities free 
of liens. The temporary rule contains 
essentially the same provisions with the 
additions and modifications noted 
below. 


Segregation at FRB Level 


Several commenters requested 
clarification as to whether this provision 
would require a depository institution 
that maintains an account at a Federal 
Reserve Bank to segregate customer 
securities in a separate account at the 
Federal Reserve Bank. These 
commenters pointed out that if such 
segregation were required, the volume of 
transactions on the Federal Reserve 
wire system (“Fedwire”) would 
increase, creating problems at peak 
times of the day and increasing the 
operational costs. It was also noted that 
a requirement of segregation of 
customer securities at the Federal 
Reserve Bank level could potentially put 
bank dealers at a disadvantage in 
relation to other dealers who maintain 
accounts of securities at a depository 
institution, since the recording of 
transactions on the books of the dealer's 
depository institution can be completed 
at a later time, i.e., after the close of 
Fedwire. 

The Department is of the opinion that 
segregation of customer securities at all 
levels of the book-entry system is 
desirable both as a means of assuring 
that such securities are kept free of liens 
and as a means of assuring that there 
are adequate internal controls to assure 
that customer securities positions are 
covered at all times. These aspects of 
the requirements of § 450.4 are 
especially important since banks are the 
primary acceptable control locations for 
customer securities under Part 403 of 
subchapter A and SEC Rule 15c3-3. 

It is recognized, however, that to 
require segregation of customer 
securities at the Federal Reserve Bank 
level would require significant 
operational changes, which cannot 
practically be achieved in the short 
term. For the present, § 450.4(a) 
(formerly § 450.4(b)) has been modified 
with respect to depository institutions 
that maintain accounts at a Federal 
Reserve Bank. Such depository 
institutions will be deemed to have 
complied with the possession or control 
requirement if any lien granted to a 
Federal Reserve Bank in securities other 


than proprietary securities of the 
depository institution expressly 
excludes securities that the depository 
institution is required to keep free of 
liens pursuant to this part. 


Applicability to Correspondent Banks 


As noted in the discussion of the 
proposed rule, where government 
securities are being maintained by a 
depository institution for its customers 
(including counterparties to repurchase 
transactions) at a correspondent bank or 
other custodian institution, the 
depository institution would be required 
to instruct that entity to maintain 
possession or control of such securities 
free of all liens. It was the intention of 
the proposed rule that, to the extent it 
has received such an instruction, the 
correspondent bank or other custodian 
institution would be required to treat 
those securities as customer securities 
and likewise comply with the 
requirements of § 450.4 with respect to 
those securities. However, as one 
commenter noted, the applicability of 
the possession and control requirements 
in these circumstances was not clearly 
stated in the proposed rule. 

Section § 450.4 has been restructured 
to set forth more clearly its applicability 
to correspondent banks and other 
custodian entities that hold securities 
for customers of another depository 
institution. New § 450.4(a)(2) of the 
temporary rules describes more 
specifically how a depository institution 
complies with the basic requirements for 
custody of customer securities when 
another custodian institution is involved 
in the chain of ownership. Note that 
neither this provision nor the 
recordkeeping requirements of § 450.4(b) 
require the custodian institution to keep 
records identifying the individual 
customers of the depository institution. 


Applicability to Clearing Banks 


As one clearing bank commenter 
noted, as applied to banks providing 
clearing services for government 
securities dealers, the requirements of 
§ 450.4 would mean that a clearing bank 
would be required to move securities 
from the dealer clearance account to a 
segregated account whenever the dealer 
gives the clearing bank an instruction to 
do so. However, since clearing banks 
rely on securities in the dealer clearance 
account as collateral for all extensions 
of credit to the dealer to finance its daily 
trading activities, the result of requiring 
segregation at the direction of a dealer 
gives the dealer and not the clearing 
bank control over the amount of 
collateral available to secure that credit. 
This result would place a clearing bank 
in the untenable position of not being 
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able to assure that its extensions of 
credit to a dealer were adequately 
secured. : 

For this reason, the Department has 
concluded that it is necessary to provide 
an exception from the requirements of 
Part 450 for securities maintained by a 
bank for a dealer for whom it provides 
clearing services. The Department 
believes that such an exception will not 
detract from the basic goal of protecting 
customer securities since the dealer 
involved will itself be subject to the 
possession and control requirements of 
proposed Part 403. Therefore, if a 
clearing bank fails to segregate 
securities at the end of a trading day 
because such securities continue to be 
required as collateral by the clearing 
bank, the dealer will be in violation of 
the Part 403 requirement to obtain 
possession or control of customer 
securities and will be required to send a 
notice of the failure to segregate to its 
regulatory agency. To further assure 
proper oversight in this area, Part 450 
has been amended to require that the 
clearing bank itself also provide a notice 
to the dealer's appropriate regulatory 
agency. 


Other Liens of Depository Institutions 


Two clearing banks commented that 
the requirements of proposed § 450.4 
appeared to preclude certain liens that 
traditionally have been recognized in 
favor of depository institutions. 
According to the commenters, a bank 
may hold customer securities in custody 
which have not been fully paid for and 
for which credit has been extended, or 
for which custodial fees are owed. In 
addition, one commenter stated that the 
provision does not recognize 
“traditional common law clearing liens” 
held by depository institutions or their 
custodians. Another commenter 
requested that the Department clarify 
and delay the application of this 
provision. — 

The proposed rule specifically 
permitted liens to which a customer had 
agreed in writing. In conformity with the 
basic structure of SEC Rule 15c3-3, this 
provision was intended to make clear 
that liens directly between a depository 
institution and its customer would be 
permitted and that the possession or 
control requirements were aimed at 
precluding rehypothecation. Since one 
commenter viewed the language as 
providing a broader exemption from 
possession or control requirements 
based solely upon the agreement of a 
customer, § 450.4{a) has been modified 
to make clear that customer securities 
must be kept free of liens of third 
parties, i.e., any entities other than the 
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depository institution holding the 
securities directly for such customer. 
The reference to liens agreed to in 
writing has been deleted. A new 
§ 450.4(a)(5) has been added to make 
clear that, for depository institutions 
that are subject to Part 403, the 
prohibition against third-party liens 
applies only to fully paid and excess 
margin securities as defined in 
§ 403.5(f}{1). In conformity with SEC 
Rule 15c3-3, where a financial 
institution that is a government 
securities broker or dealer extends 
credit to finance the purchase of a 
government security, it may 
rehypothecate that security to another 
entity that in turn is providing credit to 
the financial institution broker or dealer. 

The Department believes that these 
changes respond to the concerns noted 
regarding the effect of the rule on liens 
for custodial fees as well as other liens 
between the depository institution and 
its customer. 
Securities Lending 

A new § 450.4(a}(6) has been added to 
permit loans of customer securities by 
financial institutions if the transactions 
are carried out pursuant to the written 
agreement of the customer and in full 
compliance with the securities lending 
guidelines of the appropriate regulatory 
agencies. 
Recordkeeping Requirements 


Section 450.4(b) also imposes a 
number of recordkeeping requirements 
on depository institutions holding 
securities for customers. Several 
commenters objected to the 
recordkeeping requirements. Two 
commenters felt that the fiduciary 
activities of depository institutions are 
supervised adequately by regulatory 
agencies and that, therefore, there is no 
need for recordkeeping requirements. 
However, the rule imposes 
recordkeeping requirements on custodial 
activities other than fiduciary activities. 
As described above, the Department has 
discussed this requirement with the 
appropriate regulatory agencies and 
determined that such requirements were 
needed in the area of custodial holdings 
of customer securities. 

Two commenters indicated that the 
requirement that records of government 
securities held for customers be kept 
separate from other records is overly 
burdensome. One commenter stated that 
government security positions are part 
of computerized record facilities and 

. that it would be impossible to keep 
records physically separate without 
great waste, duplication and 

‘unnecessary expense. Another 
commenter requested clarification of the 


provision as to whether the separation 
of records requires separation of 
government securities from other 
securities. 

The Department's requirement that 
records of holdings of customer 
securities should be kept separate from 
other records of the depository 
institution does not require placement in 
a separate physical location. The 
provision is intended to require that 
records of customer securities be easily 
accessible and readable and that they 
be in a form that permits immediate 
location of any particular record. 
Furthermore, the rule does not require 
that a customer's government securities 
be kept separate from other securities of 
the customer as long as the securities 
are kept free of any charge, lien or claim 
as provided in the rule. 

Section 450.4{b) (formerly § 450.4(c)) 
requires that a depository institution 
provide a system for identifying each 
government security held for a customer. 
Note that, as mentioned above, pursuant 
to new § 450A(d) a government 
securities broker or dealer is to be 
treated as a customer with respect to 
securities that the government securities 
broker or dealer identifies as customer 
securities and with respect to securities 
it maintains in a Se ted Account as 
defined in § 403.4(f}(1). However, as 
explicitly stated in new paragraph (d), 
the depository institution maintaining 
such securities for the government 
securities broker or dealer is not 
required to keep records identifying 
individual customers of the government 
securities broker or dealer. Because of 
this addition and the modifications 
incorporated in § 450.4{a) as described 
above, language included in § 450.4(b)(1) 
of the proposed rule, which provided an 
exception for depository institutions 
holding securities for customers of other 
depository institutions or government 
securities brokers or dealers, has been 
eliminated as unnecessary. 

One commenter pointed out that the 
majority of government securities are 
issued only in book-entry form and 
therefore records will only identify the 
amount of a given issue that is held for a 
particular customer. The rule has been 
modified to clarify that such records will 
satisfy the recordkeeping requirements. 

Section 450.4(b) also requires that the 
depository institution keep records 
describing a customer's interest in a 
government security. One commenter 
pointed out that a depository institution 
will not necessarily know the nature of 
a customer's interest in a given security. 

This requirement was not intended to 
place an affirmative duty on a 
depository institution to determine the 
exact extent of a customer’s interest. It 
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was, however, intended to require that a 
depository institution's records 
concerning a customer’s securities 
contain any relevant information the 
depository institution actually has as to 
any limitations on a customer’s interest, 
either because the depository institution 
itself has an interest in the security or 
because the depository institution has 
notice of another interest as may be the 
case pursuant to 31 CFR 357.12 of the 
Department's proposed regulations 
governing transfers of limited interests 
in Treasury book-entry securities.°* 

This section also requires that a 
depository institution's records 
“indicate all receipts and deliveries of 
government securities and all receipts 
and disbursements of cash in connection 
with such securities.” The language 
parallels language found in regulations 
of the Federal financial institution 
supervisory agencies concerning 
securities transactions for customers.54 
Two commenters stated that a 
depository institution cannot link 
receipts and disbursements of cash with 
specific receipts and deliveries of 
securities. 

The purpose of the provision in 
§ 450.4(b) is to assure that a record is 
kept that reflects proper crediting of all 
principal and interest payments with 
respect to customer securities and also 
reflects the debit or credit, as 
appropriate, of proceeds in connection 
with a purchase or sale of such 
securities by a customer. It is unclear 
how this information could not be 
available with respect to a particular 
customer’s account and the Department 
continues to believe that such records 
should be maintained by the depository 
institution. 

For the most part, the monthly 
statement for a customer’s demand 
deposit account and the associated 
debit and credit memoranda prepared 
by the bank as a result of a securities 
transaction or the payment of principal 
or interest to the customer will satisfy 
the requirements of this section 
regarding receipts and disbursements of 
cash. The section is not intended to 
suggest that the depository institution 
determine whether every receipt or 
disbursement initiated solely by the 
customer relates to a securities 
transaction, nor is it intended to suggest 
that the depository institution must keep 
records relating to any receipts and 
disbursements made in connection with 
such securities outside of the depository 
institution. 


53 51 FR 43027 (November. 28, 1986). 
54 See 12 CFR 12.2(b); 12 CFR 344.3(b). 
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Section 450.4(b) also requires that a 
safekeeping receipt or a confirmation be 
issued for every government security 
held for a customer. Several commenters 
indicated that the requirement is 
impractical and unworkable and 
suggested that the provision be modified 
to permit periodic account statements or 
listings instead of individual 
confirmations. Others requested that the 
requirement should be negotiable with 
the customer and that the customer 
should be able to waive the requirement. 


The Department has determined that 
periodic account statements are not an 
adequate substitute for individual 
safekeeping receipts and confirmations 
particularly where the bank has no 
responsibility to the customer except as 
a custodian. The Department, therefore, 
has not modified the proposed rule. In 
addition, the Department determined not 
to permit general customer waiver of 
confirmations because such a waiver 
would likely become a standard part of 
the depository institution's custodial 
agreements. 

The Department recognizes that 
depository institutions may also be 
subject to regulations relating to 
confirmations that have been 
promulgated by the institution’s 
appropriate regulatory agency and the 
question has arisen how those 
regulations affect the requirement of 
§ 450.4(b). It is the Department's 
understanding that those regulations 
deal primarily with the timing, form and 
content of confirmations issued by 
financial institutions. Since § 450.4(b) 
does not contain such specific detail, it 
is the Department's view that those 
regulations complement the basic 
requirement of § 450.4(b). It should be 
noted, however, that for any depository 
institution subject to § 450.4(b), the 
provision must be complied with 
regardless of whether any other 
regulations are applicable. 

One commenter noted that the 
requirement duplicated the requirement 
to send a confirmation that is included 
in 31 CFR 357.16 of the Department's 
proposed TRADES regulations that will 
govern generally transactions in 
Treasury book-entry securities.5> This 
commenter suggested that the 
requirement in § 450.4 be retained with 
modifications and that the requirement 
in the proposed Trades regulations be 
eliminated. In preparing the TRADES 
regulations for publication in final form, 
the Department may consider whether it 
is appropriate to retain the requirement 
given the applicability of other 


58 51 FR 43027 (November. 28, 1987). 


regulations, including § 450.4, that also 
impose such a requirement. 

One clearing bank commenter 
requested that the Department clarify 
whether it would be sufficient for 
purposes of § 450.4(b) (formerly 
§ 450.4(a)) for records to show 
transactions processed (listing 
“purchases,” “sales” and “reversals”) 
and pending transactions (listing “sales 
due to settle,” “purchases due to settle,” 
“pending free delivery” and “fails”). 
Without additional detail it is difficult to 
be certain, but it appears possible that 
these listings would have sufficient 
specificity to indicate receipts and 
deliveries for purposes of § 450.4(b)(3). 

Section 450.4(b)(5) requires that the 
depository institution's records provide 
an adequate basis for audit. Two 
commenters requested clarification as to 
who will perform the “audit” and what 
constitutes “adequacy.” The person who 
is to perform the audit on behalf of the 
depository institution and what 
constitutes “adequacy” are to be 
determined by the appropriate 
examining regulatory agency. 

Section 450.4(c) requires that counts of 
government securities held for 
customers be conducted annually and 
reconciled with customer account 
records. One commenter requested 
clarification as to what constitutes 
“counts” of government securities 
sufficient for compliance with the 
proposed provision. Another felt that the 
requirement should be eliminated 
because account positions of customers 
holding book-entry securities show only 
a single aggregate figure comprised of 
many different pieces. 

Finally, § 450.4(d) has been added to 
clarify the duties of a depository 
institution with respect to securities 
identified as customer securities, or 
placed in a Segregated Account, by a 
government securities broker or dealer, 
including a financial institution 
government securities broker or dealer. 

Some additional details concerning 
procedures to be used in a securities 
count have been included in this section. 
These procedural requirements were 
formerly included in § 404.6 of the 
proposed regulations, which has been 
deleted because it duplicated the 
requirements of this part. Periodic 
counts in both physical and book-entry 
form are needed to ensure that the 
government securities back the 
customer's position. Any further 
clarification as to procedures for counts 
are to be determined by the appropriate 
examining agency. 

4. Section 450.5. This section is new. It 
provides that Part 450 will be effective 
October 31, 1987. Two commenters 
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requested that the Department delay 
effectiveness of the regulation to allow 
financial institutions and systems 
vendors time to develop the necessary 
recordkeeping systems and procedures. 
The Department believes that a delayed 
effective date would be appropriate in 
recognition of the systems changes that 
financial institutions may be required to 
make in order to comply with Part 450. 
This provision parallels the delayed 
effective date for the general possession 
or control requirements of Part 403 
specified in § 403.7(a). 


Ill. Executive Order 12291; Regulatory 
Flexibility Act; Burden on Competition 


As noted in the preamble to the 
proposed regulations, the statutory 
timetable under which the Department 
is required to develop and publish these 
regulations provides no opportunity for 
a systematic study of the effect of the 
regulations on the economy, on small 
entities and on competition. The 
Department stated in that preamble that 
“based on discussions with government 
securities brokers and dealers, including 
those currently subject to federal 
regulation and those that are not, it is 
the Department's view that the proposed 
regulations will not impose any 
significant cost on those affected or 
affect the economy in a manner other 
than that explicitly required by the GSA. 
In addition, the Department believes 
that the proposed regulations will not 
have an unnecessary or inappropriate 
differential impact on classes of 
government securities brokers or dealers 
such as to create a burden on 
competition.” 5 The Department did, 
however, ask for comments on these 
issues. 

The Department received five 
comments that specifically mentioned 
issues related to the Regulatory 
Flexibility Act and several others that 
raised those issues by implication. In 
addition, the Department received eight 
comments on a related issue—the 
incorporation of SEC rules by 
reference—seven of which (including 
comments from the NASD, Public 
Securities Association and American 
Association of Certified Public 
Accountants) were favorable. 

The two major issues cited with 
respect to the potential impact of the 
proposed regulations on small entities 
were their potential effect on small 
arbitrageurs and the possibility that the 
regulations concerning hold-in-custody 
repurchase agreements, which were 
designed to protect small investors, 


56 52 FR 5678 (February 25, 1987). 
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would instead make such investments 
unavailable to such investors. 

The Department believes both issues 
have been dealt with in the temporary 
regulations in a manner that minimizes 
these impacts. First, with respect to 
small arbitrageurs, the major complaint 
was that the market risk factors of 
§ 402.2 were so high that the 
arbitrageurs would be put out of 
business. The Department recognizes 
that the offset haircut factors, which are 
the ones that most impact arbitrage 
positions, were too high and has 
lowered them substantially, particularly 
for securities at the short end of the 
maturity spectrum. The Department 
believes that, as a result, these entities 
will be required only to be capitalized 
adequately to cover their risk to 
customers and to the market—an impact 
required by the GSA. Second, as 
discussed in the section-by-section 
analysis of Part 403, the Department has 
substantially limited the scope of 
transactions subject to strict rules 
concerning intra-day segregation of 
securities sold subject to hold-in- 
custody repurchase agreements. At the 
same time, the temporary regulations 
increase the required degree of 
disclosure for all such transactions with 
customers. As a result, the transactions 
will still remain available for small 
entities, who will be further benefited 
over the current situation by being given 
more complete information about 


precisely the degree of safety provided 
by the transactions. 


For the above reasons, the ; 
Department concludes that the 
temporary regulations do not. constitute 
a major regulation for purposes of 
Executive Order 12291 and that a 
regulatory impact analysis is not 
required. Similarly, it is hereby certified 
that the temporary regulations will not 
have a significant economic impact on a 
substantial number of small entities. 
Accordingly, a regulatory flexibility 
analysis is not required. 


The collection of information 
requirements contained in the proposed 
rules were submitted to the Office of 
Management and Budget (“OMB”) 
pursuant to section 3504(h) of the 
Paperwork Reduction Act.5? The 
Department received a few comments 
on those requirements as noted above. 

No comments were received on any of 
the forms. However, after discussions 
with OMB, the Department has agreed 
to delete the requirement for information 
about educational background on Form 
G-FIN-4 as unnecessary to meet the 
statutory purposes of the form. The 
instructions to that form have also been 
modified to take into account the 
revised definition of “associated 
person” in § 400.3(c). Minor 
modifications have also been made in 


57 44 U.S.C. 3504(h). 
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Form G—405 to correct errors and to take 
into account minor alterations in the 
capital rules. The collection of .- 
information requirements, as amended 
in the temporary regulations, have been 
approved by OMB. 


Appendix A—Example of Capital 
Computation 


Example (1) 


On October 31, 1986 firm A’s 
proprietary position contains a long 
position of Treasury notes due 
November 15, 1991 with a market value 
of $20 million and a short position of 
Treasury notes due October 15, 1990 
with a market value of $30 million. The 
short position is financed through a 
reverse repurchase agreement with a 
contract value of $30 million. The 
reverse repurchase agreement 
terminates on January 30, 1987. The firm 
would enter these holdings on Schedule 
B,! “Calculation of Net Immediate 
Positions in Securities and Financings,” 
the financing in row B (45-134 day 
maturity category) and the short and 
long positions in row F (3.5-7.5 year 
maturity category for conventional 
securities), as follows: 


' Because Schedule A can only be filled out after 
the haircut calculations are completed, it is 
discussed in the last of these examples. 


SCHEDULE B.—CALCULATION OF NET IMMEDIATE POSITION IN SECURITIES AND FINANCINGS 


Financings 


[in millions of dollars] 


Securities positions 





B 45-134 days 
F 3.5-7.5 yr. (3-5.5 yr.)......... 
Column # 


where the net immediate position is the 

sum of the positive and negative entries 

under “Total Securities and Financing 

Positions” and the offset portion is the 
_lesser of the absolute values of the 

positive and negative entries under 

“Total Securities and Financing 
Positions.” 


(1+3) 


Example (2) 


On October 31, 1986 firm A’s 
proprietary position contains, in 
addition to the positions given in 
Example 1, a long position of Treasury 
bills due September 3, 1987 with a 
market value of $50 million. This bill 


Tota! securities and 
financing positions 


Net 
immediate 
positions 


(2+4) 


position has been financed by a $50 
million repurchase agreement 
terminating on August 14, 1987. The firm 
would enter these holdings on Schedule 
B, “Calculation of Net Immediate 
Positions in Securities and Financings,” 
in row D (9-18 month maturity category 
for conventional securities) as follows: 
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SCHEDULE B.—CALCULATION OF NET IMMEDIATE POSITION IN SECURITIES AND FINANCINGS 


where the net immediate position is the 
sum of the positive and negative entries 
under “Total Securities and Financing 
Positions” and the offset portion is the 
lesser of the absolute values of the 
positive and negative entries under 
“Total Securities and Financing 
Positions.” 


Example (3) 


On October 31, 1986 firm A's 
proprietary position contains, in 
addition to the position given in 
Examples 1 and 2, a long position in 
commercial paper which has received a 
rating in one of their three highest 
categories from two nationally 
recognized statistical rating 


organizations and has a market value of 
$70 million, and a long position in a 
Eurodollar certificate of deposit with a 
market value of $80 million. The 
commercial paper matures on January 
30, 1987, and the Eurodollar CD matures 
on February 13, 1987. The firm's 
proprietary position also contains short 
positions in a Treasury bill maturing on 
November 28, 1986 with a market value 
of $100 million, a domestic negotiable 
certificate of deposit maturing on March 
31, 1987 with a market value of $90 
million, and commercial paper which 
has not received a rating in one of their 
three highest categories from a least two 
nationally recognized statistical rating 
organizations. This commercial paper 


has a market value of $40 million and 
matures on May 15, 1987. These short 
positions are being financed by 
overnight reverse repurchase 
agreements with contract values of $99 
million, $89.6 million, and $39.9 million, 
respectively. The firm would enter the 
reverse repurchase agreements, the 
holdings of the Treasury bill, the highly- 
rated commercial paper, and the 
domestic and Eurodollar CDs on 
Schedule B, “Calculation of Net 
Immediate Positions in Securities and 
Financings,” in rows A, B, and C (0-44 
day, 45-134 day, and 135 day-9 month 
maturity categories for conventional 
securities) as follows: 


SCHEDULE B.—CALCULATION OF NET IMMEDIATE POSITIONS IN SECURITIES AND FINANCINGS 


oe [me Poe Pm 


Maturity category 


where the net immediate position is the 
sum of the positive and negative entries 
under “Total Securities and Financing 
Positions” and the offset portion is the 
lesser of the absolute values of the 
positive and negative entries under 
“Total Securities and Financing 
Positions.” The $40 million position in 
commercial paper which is not rated in 
one of their three highest categories by 
at least two rating agencies is not 
entered on this schedule because it is 
not a qualified money market 
instrument. The haircut on this position 
should be calculated as specified by the 
Security and Exchange Commission's 
Rule 15c3-1 and entered on Schedule A 
under “Other securities haircut (use SEC 


Lin millions of dollars] 


factors).” The long position in category 
B is combined with the financing 
entered in category B in Example 1 to 
calculate the net immediate position of 
+$180 million. 


Example (4) 


On October 31, 1987 firm A’s 
proprietary position contains, in 
addition to the positions given in 
Example 1 through 3, long positions in a 
coupon stripped from a U.S. Treasury 
bond through the STRIPS program and 
due November 15, 1995 with a market 
value of $50 million, and a coupon 
physically stripped from a Treasury 
security in bearer form due November 
15, 1988 with a market value of $15 


Total securities and 
| Terenas? | one 
ee | 
(+) 


million. It also contains a short position 
in a receipt based on a single coupon or 
principal payment from a Treasury 
security. The payment is due on 
November 15, 2001 and has a market 
value of $45 million. The short position 
is being financed by a overnight reverse 
repurchase agreement with a contract 
value of $43 million. The firm would 
enter the reverse repurchase agreement 
and these holdings of zero-coupon 
securities on schedule B, “Calculation of 
Net Immediate Positions in Securities 
and Financings,” in row A, H, E, and I 
(9-12 years, 1.5-3 years, and 12-21 years 
maturity categories for zero-coupon 
instruments), respectively, as follows: 
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SCHEDULE B.—CALCULATION OF NET IMMEDIATE POSITIONS IN SECURITIES AND FINANCINGS 
{in millions of dollars] 


where the net immediate position is the 
sum of the positive and negative entries 
under “Total Securities and Financing 
Positions” and the offset portion is the 
lesser of the absolute values of the 
positive and negative entries under 
“Total Securities and Financing 
Positions.” The reverse repurchase 
agreement is combined in category A 
with the financings and securities 
positions entered in Example 3. 


Example (5) 


On October 31, 1986 firm A’s 
proprietary position contains, in 
addition to the positions given in 
Examples 1 through 4, a long position in 
FNMA mortgage-backed securities with 
a market value of $30 million, and a 
short position in GNMA I adjustable 
rate mortgage-backed securities with a 
market value of $20 million. This short 
position is being financed by an 


overnight reverse repurchase agreement 
with a contract value of $19.5 million. 
The firm would enter the financing and 
these holdings of mortgage-backed 
securities on Schedule B, “Calculation of 
Net Immediate Positions in Securities 
and Financings,” in the rows marked A, 
MB, and AR (the categories for 
mortgage-backed and adjustable rate 
mortgage-backed securities), 
respectively, as follows: 


SCHEDULE B.—CALCULATION OF NET IMMEDIATE POSITIONS IN SECURITIES AND FINANCINGS 


where the net immediate position is the 
sum of the positive and negative entries 
under “Total Securities and Financing 
Positions” and the offset portion is the 
lesser of the absolute values of the 
positive and negative entries under 
“Total Securities and Financing 
Positions.” The reverse repurchase 
agreement is combined in category A 


Lin millions of dollars) 


with the financings and securities 
positions entered in Example 3 and 4. 
Example (6) 

On October 31, 1986 firm A’s 
proprietary position contains, in 
addition to the positions given in 
Examples 1 through 5, a short position in 
the Treasury bond due November 15, 
1998 with a market value of $30 million. 
The firm has partially financed the short 


position by borrowing $25 million of the 
bonds (market value). The borrowing 
arrangement will terminate on April 30, 
1987. The firm would enter this short 
position and its financing on schedule B, 
“Calculation of Net Immediate Positions 
in Securities and Financings,” in rows G 
and C (7.5-15 year and 4.5-9 month 
maturity categories for conventional 
securities), respectively, as follows: 
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SCHEDULE B.—CALCULATION OF NET IMMEDIATE POSITIONS IN SECURITIES AND FINANCINGS 


where the net immediate position is the 
sum of the positive and negative entries 
under “Total Securities and Financing 
Positions” and the offset portion is the 
lesser of the absolute values of the 
positive and negative entries under 
“Total Securities and Financing 
Positions.” The financing in category C 
is combined with the short position 
entered in category C in Example 3 tc 


{in millions of dollars] 


calculate the net immediate position of 
—$65 million 
Example (7) 

On October 31, 1986 firm A's 
proprietary position contains, in 
addition to the positions given in 
Examples 1 through 6, a long when- 
issued position in the Treasury note due 
October 31, 1988. (Although this note 
was issued on October 31, 1986, in order 
to show an example of a when-issued 


position, it is postulated that the note 
has not yet been issued.) The position 
was put on at par for $50 million, but its 
market value has since increased to 
$50.1 million. The firm would enter this 
position as a immediate position on 
Schedule B, “Calculation of Net 
Immediate Positions in Securities and 
Financings,” in row E (1.5-3.5 year 
maturity category for conventional 
securities) as follows: 


SCHEDULE B.—CALCULATION OF IMMEDIATE POSITIONS IN SECURITIES AND FINANCINGS 


Financings 


where the net immediate position is the 
sum of the positive and negative entries 
under “Total Securities and Financing 
Positions” and the offset portion is the 
lesser of the absolute values of the 
positive and negative entries under 
“Total Securities and Financings 
Positions.” The entry of $65.1 million is 
the sum of this $50.1 million when- 
issued position and the $15 million 
position entered in category E in 
Example 4. 


Schedule C 
Example (8) 
To calculate the net immediate 


[in millions of dollars] 


Total securities and Net 


financing positions 


position interim haircuts and the 
governments offset portion haircuts on 
the positions given in Examples 1 
through 7, the offset portions and the net 
immediate positions are carried to 
Schedule C and entered in columns 7 
and 8 in their respective maturity 
categories. The governments offset 
portion haircuts are determined by 
multiplying each governments offset 
portion by the corresponding 
governments offset portion factor. The 
governments offset portion haircut for 
maturity category C is $25 


immediate 
positions 


million x 0.0003 =$0.0075 million, or $7.5 
thousand. The net immediate position 
interim haircuts are determined by 
multiplying each net immediate position 
by the corresponding net immediate 
position factor. The net immediate 
position interim haircut for maturity 
category C is —$65 

million x 0.002.0= —$0.13 million, or 
—$130 thousand. The completed 
Schedule C, “Governments Offset 
Portion and Net Immediate Position 
Interim Haircuts Calculation,” reads as 
follows: 
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SCHEDULE C.—GOVERNMENTS OFFSET PORTION AND NET IMMEDIATE POSITION INTERIM HAIRCUSTS CALCULATION 


Maturity category 


E 1.5-3.5 yr. (1.5-3 yr.)......... 

F 3.5-7.5 yr. (3-5 yr.) ......00 

G 7.5-15 yr. (5.5-9 yr.)......... 

H 15-30 yr. (9-12 yr.) 

1 (92-21 yr.)............. 

J (21 yr. & over) 

MB mortgage-backed .............-...-.sece--- 

AR adjustable rate mortgage-backed... 
Total Governments offset portion haircut . 


CORMINY ices es acess 


1 None. 


Schedule D 
Example (9) 


On October 31, 1986 firm A's 
proprietary position contains, in 
addition to the immediate positions 
given in Examples 1 through 7, a short 
position in forward contracts in GNMA I 


[in millions of dollars] 


Governments offset ran 


Factors 


mortgage-backed securities with a 
market value of $5 million. The forward 
contracts mature January 15, 1987. The 
gross futures and forward interim 
haircut would be calculated by taking 
the negative of the product of 0.0330 (the 
net position haircut factor for mortgage- 
backed securities) and the market value 


Net immediate position 


Dota 
amounts 
Qn ee 


Interim 
haircuts 


0.0000 
+0.2160 
—.1300 
-0000 
+0.7161 
—0.2200 
—0.9900 
+2.5000 
—3.4875 
.0000 
+0.9900 
—0.2200 


12 
(8x11) 


of the position, —($5 million x 0.0330) 
= —$0.1650 million, or —$165 thousand. 
This haircut is then entered on Schedule 
D, “Consolidation of Net Immediate 
Position Interim Haircuts with Gross 
Futures and Options Interim Haircuts,” 
in the row marked MB (the category for 
mortgage-backed securities) as follows: 


SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WITH GROSS FUTURES AND OPTIONS 


Net 
immedi- 
ate 
position 
interim 
haircuts 


Maturity category 


‘MB mortgage-backed 
Column # 


where the positive aggregate interim 
haircut is the sum of all positive net 
immediate position, gross futures and 
forward, and gross options interim 
‘haircuts in category MB, and the 
negative aggregate interim haircut is the 
sum of all negative net immediate 
position, gross futures and forward, and 
gross options interim haircuts in 
category MB. The futures and options 
offset portion (column 19) is the smaller 
of the absolute values of the positive 
and negative aggregate interim haircuts, 
and the residual position interim haircut 


INTERIM HAIRCUTS 
Cin thousands of dollars] 


Gross interim haircuts 


Futures and forward | Options «=| 


(column 20) is the sum of the positive 
and negative aggregate interim haircuts. 
The net immediate position interim 
haircut is carried over from column 12 of 
Schedule C. 


Example (10) 


On October 31,.1986 firm A's 
proprietary position contains, in 
addition to the positions given in 
Examples 1 through 9, a long position of 
25 futures contracts on Treasury bills 
with a closing price of $94.88. The 
futures contracts mature in March 1987. 


Residual 
position 
interim 
haircuts 


Futures 
and 
options 
offset 


Aggregate interim 
haircuts 


The market value of the 25 contracts is 
$24.68 million. The gross futures and 
forward interim haircut is calculated by 
multiplying 0.0012 (the net position 
haircut factor for maturity category B, 
45-135 days) by.the market value of the 
position, $24.68 million x 0.0012=$0.0296 
million, or $29.6 thousand. Since the sum 
of the remaining time to maturity of the 
futures contract and the maturity of the 
underlying security is about 7.5 months, 
this haircut is entered in row C (4.5-9 
month maturity category for 
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conventional securities) of Schedule D, 
“Consolidation of Net Immediate 


Position Interim Haircuts with Gross 
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Futures and Options Interim Haircuts,” 
as follows: 


SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WITH GROSS FUTURES AND OPTIONS 


where the positive aggregate interim 
haircut is the sum of all positive net 
immediate position, gross futures and 
forward, and gross options interim 
haircuts in category C, and the negative 
aggregate interim haircut is the sum of 
all negative net immediate position, 
gross futures and forward, and gross 
options interim haircuts in category C. 
The futures and options offset portion 
(column 19) is the smaller of the 
absolute values of the positive and 
negative aggregate interim haircuts, and 
the residual position interim haircut 
(column 20) is the sum of the positive 
and negative aggregate interim haircuts. 
The net immediate position interim 
haircut is carried over from column 12 of 
Schedule C. 


INTERIM HAIRCUTS 
{In thousands of dollars] 


Gross interim haircuts 


Futures and forward 


Example (11) 


On October 31, 1986 firm A’s 
proprietary position contains, in 
addition to the positions given in 
Examples 1 through 10, 25 purchased put 
option contracts on Treasury bill 
futures. The options expire in March 
1987 and have an exercise price of 94.75. 
The closing premium on these options 
for October 31, is $0.19. The interim 
haircut on a purchased put is the lesser 
of the market value of the option 
contracts or the gross futures and 
forward interim haircut on the 
underlying bill futures contracts. The 
market value of the option contracts is 
found by multiplying the premium per 
$100 par value times the total par value 


Aggregate interim 
haircuts 


of the underlying futures contracts, 
($0.19/$100) x $25 million=$0.475 
million, or $47.5 thousand. The gross 
futures and forward interim haircut on 
the underlying futures contract was 
calculated in Example 9 to be $29.6 
thousand, The interim haircut on these 
purchased puts is equal to the negative 
of the lesser of these two values, —$29.6 
thousand. This haircut is entered as 
follows on Schedule D, “Consolidation 
of Net Immediate Position Interim 
Haircuts with Gross Futures and 
Options Interim Haircuts,” in the row C 
(4.5-9 month maturity category for 
conventional securities) as were the 
underlying bill futures contracts: 


SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WITH GROSS FUTURES AND OPTIONS 


Maturity category 


C 135 days-9 mn. 


where the positive aggregate interim 
haircut is the sum of all positive net 
immediate position, gross futures and 
forward, and gross options interim 
haircuts in category C, and the negative 
aggregate interim haircut is the sum of 
all negative net immediate position, 


INTERIM HAIRCUTS 
[In thousands of dollars] 


Gross interim haircuts 


+29.6 —29.6 +29.6 — 159.6 29.6 
13 16 17 18 19 


gross futures and forward, and gross 
options interim haircuts in category C. 
The futures and options offset portion 
(column 19) is the smaller of the 
absolute values of the positive and 
negative aggregate interim haircuts, and 


asl 4 interim 
haircuts 


(17+ 18) 
(17418) 


the residual position interim haircut 
(column 20) is the sum of the positive 
and negative aggregate interim haircuts. 
The net immediate position interim 
haircut is carried over from column 12 of 
Schedule C. 
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Example (12) 


On October 31, 1986 firm A's 
proprietary position contains, in 
addition to the positions given in 
Examples 1 through 11, 40 purchased 
call option contracts on Treasury bonds 
due May 2016. The call options expire in 
December 1986 and have an exercise 
price of $94. The cash price of the bond 
is $95.78125. The closing premium on 
these options for October 31 is $2-18/32 
($2.5625 in decimals). The interim 


haircut on purchased calls is the lesser 
of the market value of the option 
contracts or the net immediate position 
interim ‘haircut on the underlying bonds. 
The market value of the option contracts 
is found by multiplying the premium per 
$100 par value of the bond times the 
total par value of the underlying bonds 
($2.5625/$100) x $4 million =$0.1025 
million, or $102.5 thousand. The net 
immediate position interim haircut on 
the underlying bonds is found by 
multiplying 0.0500 (the net position 


19675 


haircut factor for maturity category H, 
15-30 years for conventional securities) 
by the market value of the bonds, 0.0500 
x 40 x $100,000 x $95.78125/$100=$191.6 
thousand. The interim haircut on these 
purchased calls is equal to the lesser of 
these two values, $102.5 thousand. This 
haircut is entered on Schedule D, 
“Consolidation of Net Immediate 
Position Interim Haircuts with Gross 
Futures and Options Interim Haircuts,” 
in row H (15-30 year maturity category 
for conventional securities) as follows: 


SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WiTH GROSS FUTURES AND OPTIONS 


| (4/-) | ) 


where the positive aggregate interim 
haircut is the sum of all positive net 
immediate position, gross futures and 
forward, and gross options interim 
haircuts in category H, and the negative 
aggregate interim haircut is the sum of 
all negative net immediate position, 
gross futures and forward, and gross 
options interim haircuts in category H. 
The futures and options offset portion 
(column 19) is the smaller of the 
absolute values of the positive and 
negative aggregate interim haircuts, and 

- the residual position interim haircut 
(column 20) is the sum of the positive 
and negative aggregate interim haircuts. 
The net immediate position interim 


INTERIM HAIRCUTS 
[in thousands of dollars] 


Gross interim haircuts 


oats 


Options 
Sl falolole 
H 15-30 yr. (9-12 yr.) ......eececeeseesseeee +2,500.0 +102.5 +2,602.5 0.0 
Column # 12 15 17 18 


haircut is carried over from column 12 of 
Schedule C. 


Example (13) 


On October 31, 1986 firm A's 
proprietary position contains, in 
addition to the positions given in 
Examples 1 through 12, a long unlisted 
call on $7 million of the 7% percent 
Treasury notes due August 15, 1991. The 
option contract expires January 15, 1987 
and has an exercise price of $100. The 
cash price of the note is $102.34. The 
interim haircut on a long call position is 
the lesser of the market value of the 
option contract or the net immediate 
position interim haircut on the 
underlying notes. The market value of 


Aggregate interim Futures | Residual 


haircuts and 


offset 
ae 


20 
(17+18) 


the option contract is $192.5 thousand. 
The net immediate position interim 
haircut on the underlying notes is found 
by multiplying 0.0220 (the net position 
haircut factor for maturity category F, 
3.5-7.5 years for conventional securities) 
by the market value of the notes, 0.0220 
x $102.34/$100 x $7 million = $0.1576 
million, or $157.6 thousand. The interim 
haircut on this unlisted option is the 
lesser of these two values, $157.6 
thousand. This haircut is entered on 
Schedule D, “Consolidation of Net 
Immediate Position Interim Haircuts 
with Gross Futures and Options Interim 
Haircuts,” in row F (3.5-7.5 year 
maturity category for conventional 
securities) as follows: 


SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WITH GROSS FUTURES AND OPTIONS 


Maturity category 


F 3.5-7.5 yt. (S-5.5 y0.) ccssccssessosseseene 


Futures and forward 


INTERIM HAIRCUTS 


Lin thousands of dollars] 


Gross ee haircuts 


| Options =| 


Residual 
position 
interim 
haircuts 


Futures 
and 
options 
offset 
ee 


| haart tan interim 
haircu | haart tan 


—220.0 157.6 —62.4 
18 19 20 
(17+ 18) 
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where the positive aggregate interim 
haircut is the sum of all positive net 
immediate position, gross futures and 
forward, and gross options interim 
haircuts in category F, and the negative 
aggregate interim haircut is the sum of 
all negative net immediate position, 
gross futures and forward, and gross 
options interim haircuts in category F. 
The futures and options offset portion 
(column 19) is the smaller of the 


absolute values of the positive and 
negative aggregate interim haircuts, and 
the residual position haircut (column 20) 
is the sum of the positive and negative 
aggregate interim haircuts. The net 
immediate position interim haircut is 
carried over from column 12 of 
Schedules C. 


Example (14) 
To calculate the total futures and 
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options offset haircut, the futures and 
options offset haircut factor of 20 per 
cent is multiplied by the sum of all the 
futures and options offset portions, 
which have been entered in column 19. 
This calculation would be entered on 
Schedule D, “Consolidation of Net 
Immediate Position Interim Haircuts 
with Gross Futures and Options Interim 
Haircuts,” as follows: 


SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WITH GROSS FUTURES AND OPTIONS 


E 1.5-3.5 yr. (1.5-3 yr.) .............. 
F 3.5-7.5 yr. (3-5.5 yi)... 
G 7.5-15 yr. (5.5-9 yr.).......02 
H 15-30 yr. (9-12 yr.) ............. 
Dee ics cosdiecdicoeotbsesions 

J (21 yr. and over) 


Schedule E 
Example (15) 


[i] Schedule E is used to calculate the 
hedging disallowance haircuts, the net 
residual position interim haircuts, the 
total hedging disallowance haircut, and 
the residual net position haircut. The 
residual position interim haircut for each 
category is carried forward from 
Schedule D, column 20 to Schedule E, 
column 20. Categories between which a 
20% hedging disallowance is permitted 


INTERIM HAIRCUTS 
[in thousands of doliars] 


Maturity category 


are the first to be paired. For firm A’s 
positions given in Examples 1 through 
13, categories E and F, with residual 
position interim haircuts of +$716.1 
thousand and —$62.4 thousand, are first 
offset, leaving a net residual position 
interim haircut of +$653.7 thousand 
(+$716.1 thousand + —$62.4 thousand) 
in category E and a hedging 
disallowance haircut of $12.5 thousand 
in category F (20% x $62.4 
thousand=$12.5 thousand). The second 
offset is between categories H and I 


Residual 

position 
interim 
haircuts 


Futures and 
options 
offset 





(17+ 18) 


with residual position interim haircuts of 
+$2,6C2.5 thousand and —$3,487.5 
thousand, leaving a net residual position 
interim haircut of —$885.0 thousand in 
cateogry I and a hedging disallowance 
haircut of $520.5 thousand in category H. 
The results of these calculations would 
be recorded in rows E, F, H, and I of the 
20% disallowance category of Schedule, 
E, “Calculation of Hedging Disallowance 
Haircuts When Netting Haircuts Across 
Categories,” as follows: 
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SCHEDULE E.—CALCULATION OF HEDGING DiSALLOWANCE HAIRCUTS WHEN NETTING HAIRCUTS ACROSS CATEGORIES 


{in thousands of dollars) 


Maturity category 


SE ND ets cos etintescdcsescriscssianonsicics 


F 3.5-7.5 yr. (3-5.5 yr.)....... 
H. 15-30 yr. (9-12 yr.)........ 
WT AR OU OE Woisiccccrcridinsecesavecee 
Column # 


{ii} With completion of offsetting of 
category pairs to which the 20% hedging 
disallowance is applicable, categories 
between which the 30% hedging 
disallowance is applicable are offset. 
Category E's net residual position 


ak ahewhadinniscadlpabeectcpacpvevavtaseescbekeak loceosescctstectsiesiceacegy 


Residual 
position 
interim 
haircuts 


20 percent disallowance 


Net residual 
position 
interim 
haircuts 


+716.1 








interim haircut of + $653.7 thousand is 
first offset against category G's residual 
position interim haircut of —$990 
thousand, leaving a net residual 
position interim haircut of —$336.3 
thousand in category G and a hedging 


disallowance haircut of $196.1 thousand 
in category E. The results of this first 
offset would be shown in rows E and G 
of Schedule E, “Calculation of Hedging 
Disallowance Haircuts when Netting 
Haircuts across Categories,” as follows: 


SCHEDULE E.—CALCULATION OF HEDGING DISALLOWANCE HAIRCUTS WHEN NETTING HAIRCUTS ACROSS CATEGORIES 


Maturity category 


Se Peer IN. CAC WED seeds coca cates cactakcatS cadsincsss 


G (7.5-15 yr.) (5.5-9 yr)... 
Column # 


The net residual position interim 

haircut of —$336.3 thousand in category 
.G can be further offset against the 
residual position interim haircut of 

+ $825.0 in category MB at this 30% 
level. This offsetting leaves a new net 
residual position interim haircut of 

+ $488.7 in category MB. Category G's 


(In thousands of dollars) 


Residual 
position 
interim 
haircuts 


=) 


20 percent 
| Disallow- 
| ance 


30 percent Disallowance 


Hedging 
disaliow- 
ance 
haircuts 


Net residual 
ero: f position 
1 Net residual interim 
| — position 
| — interim 
| haircuts | 


(+/-) 





—_—_—_—_+——— 





net residual position interim haircut 
becomes $0.0, but it receives a hedging 
disallowance haircut of $100.9. Finally, 
categories B and C with residual 
position interim haircuts of +$216.0 and 
— $130.0, respectively, can also be offset 
at the 30% level. This offsetting leaves a 
net residual position interim haircut of 


+716.1 | 
~ 990.0 


+653.7 


20 | 





+ $86.0 thousand in category B and a 
hedging disallowance haircut of $39.0 
thousand in category C. The final results 
of all these calculations would be shown 
in rows B, C, E, G, and MB of Schedule 
E, “Calculation of Hedging Disallowance 
Haircuts when Netting Haircuts across 
Categories,” as follows: 
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SCHEUDLE E.—CALCULATION OF HEDGING DISALLOWANCE HAIRCUTS WHEN NETTING HAIRCUTS ACROSS CATEGORIES 


[in thousands of dollars] 


Maturity category 


B 45-134 days 

C 135 days-9 mn........... 

E 1.5-3.5 yr. (1.5-3 yr.). 

G 7.5-15 yr. (5.5-9 yf.) -.cssecsonees 
MB mortgage-backed 


[iii] At the 40% level there are no pairs 
remaining for which offsetting is both 
permissible and possible. 

{iv] Calculation of the total hedging 


disallowance haircut and the residual 


net position haircut is shown on 
Schedule E in the last two columns, 
“Hedging Disallowance Haircuts” and 


Hedging 
disallow- 
ance 
haircuts 


“Qualified Netting Interim Haircuts,” 

where the hedging disallowance haircut 
and the qualified netting interim haircut 
for each category are entered as follows: 


SCHEDULE E.—CALCULATION OF HEDGING DISALLOWANCE HAIRCUTS WHEN NETTING HAIRCUTS ACROSS CATEGORIES 


B 45-134 days 
C 135 days-9 mn 


E 1.5-3.5 yr (1.5-3 yP.) ........--ecccscereee 
F 3.5-7.5 yr GBS yW.)....-..cecvecsoscsosseee 
G 7.5-15 yr (5.5-9 yr)... 
H 15-30 yr (9-12 yr.)..... 


J (21 yr. and over) 


{in thousands of dollars] 


OOS I nrc ts nilaettnssisoennserescontebon 


AR adjustable rate mortgage-backed 
Total hedging disallowance haircut 


PT RA rN igi ccicccesce eas cc nacsckencnsinastcosonbagdstpecealegp Ec sibancectolthdpiin cctcibcbidilaldbbantaianenincsecensenotaiaacaliginadn 


Schedule A 
Example (16) 

On Schedule A haircuts from 
Schedules C through E and the elements 
of the liquid capital calculation are 
entered. Liquid capital and the capital- 
to-risk ratio are then calculated. On 
October 31, 1986, firm A has total 
ownership equity of $12,123.2 thousand 
and subordinated liabilities of $2,000.0 
thousand, of which $853.3 thousand are 
non-allowable, or illiquid, assets. These 
amounts with various deductions and 
credits give firm A liquid capital of 
$13,121.4 thousand. 


The sum of firm A's net credit 
exposure to each of its customers is 
$4,464 thousand. Included in this net 
credit exposure are firm A's exposure of 
$100 thousand on its when-issued 
position (the $50.1 million market value 
minus the $50 million contract value) 
and the market value of $192.5 thousand 
on the long unlisted option. Excluded 
from this figure is any net credit 
exposure; or portion thereof, which has 
already been deducted from or charged 
against liquid capital. Also excluded is 
the $80 thousand of excess exposure to a 
single counterparty used in calculating 


the concentration of credit haircut 
below. The counterparty exposure 
haircut of $223.2 thousand is found by 
taking five percent of the net credit 
exposure. 

With one of its counterparties firm A 
has a net credit exposure of $2,048.2 
thousand. This is in excess of 15 per 
cent of firm A's liquid capital of 
$13,121.4 thousand, so a concentration of 
credit haircut of $20 thousand is found 
by multiplying the excess, $80 thousand, 
by 25 per cent. A credit volatility haircut 
of $225 thousand is found by multiplying 
the larger of the qualifying long or short 
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Schedule A.—Liquid capital 
requirement summary computation 


Schedule A.—Liguid capital require- 
ment summary computation—Contin- 


money market positions, $150 million, by 
0.15 per cent. 


Since the $40 million commercial 
paper position is rated in one of the four 
highest rating categories (though not in 
one of the three highest) by two 
nationally recognized statistical rating 
organizations, it has a haircut of 2% x 
$40 million = $800 thousand according 
to SEC Rule 15c3-1. 

The haircuts and the elements making 
up liquid capital are entered on 
Schedule A, “Liquid Capital 
Requirement Summary Computation,” 
as follows: 


[In thousands of dollars] 


1. Liquid capital ! 

2. Haircuts on security and financ- 
ing positions including contrac- 
tual commitments: 

a. Total governments offset 


portion haircut (Schedule C)... 


b. Total futures and options 
offset haircut (Schedule D) 

c. Toital hedging disallowance 
haircut (Schedule E) 

d. Residual net position haircut 
(Schedule E) 

e. Other securities haircut (use 
SEC factors) 

3. Haircuts on credit exposure: 

a. Total counterparty exposure 

haircut 


ued 


[In thousands of dollars] 


b. Total concentration of credit 
haircut 
c. Total credit volatility haircut.. 
4. Total haircuts (sum of lines 2a 
through e, 3a, b, and c) 
5. Capital-to-risk ratio (line 1 divid- 
ed by line 4) 
‘Identical to the amount reported on line 3640 of the 


Report on Finances and Operations of Government Securi- 
ties Brokers and Dealers, Form 


A completed set of the remaining 
schedules, using firm A's positions from 
the examples above, follows. 


SCHEDULE B.—CALCULATION OF NET IMMEDIATE POSITIONS IN SECURITIES AND FINANCINGS 


Total securities and 
financing positions Offset 
portions (+) 


Maturity category ! 


135 days-9 months. 


1.5-3.5 years (1.5-3 years) 
3.5-7.5 years (3-5.5 years).....|..... 
7.5-9 years (5.5-9 years) 

15-30 years (9-12 years) 

(12-21 years) 


A 
B 
Cc 
D 
€ 
F 
G 
H 

I 


>= 
Von 


Adjustable rate mortgage- 
backed. 
Column Number. 


1 The categories are designated in section 402.2(f)(1). A category contains all securities with maturities greater than or equal to the lower of 

the designated maturities, but less than the higher. Maturity designations in parentheses refer to maturities of zero-coupon instruments to be 

laced in that category. In categories A, B, C, and D, zero-coupon instruments are to be treated in the same manner as all other instruments. A 
lf year (.5) is always considered to be 6 months. t i i 

2 Long financings are financings which provide securities to a broker or dealer; short financings are those which provide funds. 


§ Carry forward to Schedule C. 


Note 1: The offset portion (Column 7) is the smaller of Columns 5 and 6. 


SCHEDULE C.—GOVERNMENTS OFFSET PORTION AND NET IMMEDIATE POSITION INTERIM HAIRCUTS CALCULATION 


Maturity category ' 


0-44 days 
45-134 days 
135 days-9 months 


1.5-3.5 years (1.5-3 years)... 
3.5-7.5 years (3-5.5 years) 
7.5-15 years (5.5-9 years) 
15-30 years (9-12 years) 
(12-21 years) 
(21 years and over) 


Net immediate position 





Amounts 


interim 
haircuts 


(+/—) 


Factors 
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SCHEDULE C.—GOVERNMENTS OFFSET PORTION AND NET IMMEDIATE POSITION INTERIM HAIRCUTS CALCULATION—Continued 


eet offset pete 


Factors 
8 
(Note . (Note 1) 


1 The categories are designated in section 402.2(f)(1). A Se oe soe all securities with maturities greater than or equal to the lower of 
the designated maturities, but less than the higher. Maturity designations in parentheses refer to maturities of zero-coupon instruments to be 
placed in the category. In A, B, C, and D, zero-coupon instruments are to be treated in the same manner as ail other instruments. A 
half year (.5) is always considered to be 6 months. 

2 Carry to Schedule A, line 2a. 

3 Carry forward to Schedule D (or Schedule E, if no forwards, futures, or options). 


NoTeE 1.—From Schedule B. 


SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WITH GROSS FUTURES AND OPTIONS INTERIM 
HAIRCUTS 


{in thousands of dollars] 


Net 
immediate 
position 
Maturity category ' interim 
haircuts 


45-134 days 
135 days-9 months... 


1.5-3.5 years 1.5-3 years 
3.5-7.5 years (3-5.5 years) 
7.5-15 years (5.5-9 years) 

15-30 years (9-12 years) .... 
(12-21 years) 

(21 years and over) .. 
Mortgage-backed 

Adjustable rate mortgage-backed 





Total Futures and Options Offset 
Haircut:. 


Column Number 12 
(Note 1) (Note 2) (17+ 18) 








1 The categories are designated in section 402.2(f)(1). A category contains all securities with maturities greater than or equal to the lower of 
the designated maturities, but less than the higher. Maturity designations in parentheses refer to maturities of zero-coupon instruments to be 
placed in the category. In categories A, B, C, and D, zero-coupon instruments are to be treated in the same manner as all other instruments. A 
half year is always considered to be 6 months. 

2 The total futures and options haircut is calculated from the total of column 19. 

3 Carry to Schedule A, line 2b. 

* Carry forward to Schedule E. 

NOTE 1: From Schedule C. 

Norte 2: Column 19 is the smaller of columns 17 and 18. 





Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Rules and Regulations 


19681 


SCHEDULE E.—CALCULATION OF HEDG!NG DISALLOWANCE HAIRCUTS WHEN NETTING HAIRCUTS ACROSS CATEGORIES ! 


20% disallowance 


“(. 5-3 years). 
3.5-7.5 years (3- 
5.5 years). 
7.5-15 years 
(5.5-9 years). 
15-30 years (9- 
12 years). 


(21 years and 
over). 

Mortgaged- 
backed. 

Adjustable rate 
mortgage- 
backed 

Total 


— 


conmelll 
Haircut. 


Residual Net 
Position Hair- 
cut 

Column Number ... 


[in thousands of dollars] 


H : Hedging 


disallow- 
ance 
haircuts 


haircuts (+) 


(+/-) 


* See section 402. .2((3) for at pair hedging disallowance haircut factors. 


2 The cai 


disallow- 
ance 


1,679.7 


(Note 2) (Note 3) 


ted in section 402.2(f)(1). A category contains all securities with maturities greater than or equal to the lower of 


the designated maturities, but less than the — Maturity designations in parentheses refer to maturities of zer 


placed in the cat 
(.5) is always considered to be 6 months 


. In categories A, B, C, and D 


* Coiumn 27 carries forward to Schedule A, line 2c. 

4 Column 28 total carries forward to Schedule A, line 2d. 

NOTE 1: From Schedule D (or Schedule C, if no forwards, futures, or options). 
NOTE 2: Net of two offsetting haircuts of paired maturity categories. 

NOTE 3: For every entry in column 20 there should be an entry in either column 27 or 28 (but never both). 


Appendix B—Treasury Market Risk 
Haircut Factor Derivations 


The three major sets of haircut factors 
used in calculation of the Treasury 
market risk haircut capture in three 
different ways the market risk of 
positions in most government securities. 
The derivations of these three sets of 
factors is discussed below. 


Net Position Haircuts Factors 


Net position haircuts, found at 
§ 402.2(f)(2) of the temporary rule, 
measure the market risk to a dealer with 
a net (long or short) position in U.S. 
Government and agency securities 
(including zero-coupon and mortgage- 


backed securities) and other high quality 
money market instruments. Securities 
are grouped into categories defined by 
their remaining term to maturity and 
each category is assigned a net position 
haircut factor based on the price risk of 
benchmark securities within the 
category. To account for risk, a dollar 
estimate of potential losses is computed 
by applying the net position haircut 
factor to the dollar size of the net 
position in the securities in a category. 
Categories B, C, D, and G bracket a 
benchmark “on the run” security 
corresponding to a regularly issued 
Treasury security. Category H uses the 
30-year bond as the benchmark since 
the Treasury no longer issues a 20-year 


“SIA HEALER 
IGA LAVA 


P Dc 


Gc 


Ya 


‘0-coupon instruments to be 
, Zero-coupon instruments are to be treated in the same as all other instruments. A half ) year 


bond at its regular auctions. Categories 
E and F contain more than one “‘on the 
run” security. For Category E the 
average of the 2- and 3-year securities is 
used as the benchmark security. For 
Category F the 5-year note is used as the 
benchmark since it more closely aligns 
with the midpoint of the category. 

Net position haircuts for Treasury 
categories B through H were derived 
using weekly (Tuesday-to-Tuesday) 
Treasury yield curve data for each of the 
calendar years 1982 through 1986. The 
annual average price for each security 
was calculated using the average 
coupon (the weighted average coupon of 
the “on the run” securities for the year) 
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and the average yield (the average of 
Tuesday yields for the year). To 
measure price volatility for the haircuts, 
the price for each benchmark was 
recomputed using the average yield plus 
2.5 times the standard deviation of the 
year’s weekly changes in yields.' The 
percentage change in price represents 
the haircut factor. The final haircut - 
factors were based on 1986 data, but 
these figures were checked against the 
factors of previous years in order to take 
into account a wider range of possible 
market conditions. 

The same yield-to-price procedure 
was used to calculate haircuts for the 
two zero-coupon categories as was used 
for Treasuries. The yields for the zero- 
coupon benchmark securities were 
theoretical zero-coupon yields derived 
from the Treasury constant maturity 
yield curve. 

The net position haircut for fixed-rate 
mortgage-backed securities was derived 
by correlating price movements of 
mortgage-backed securities with those 
of Treasuries. In the interest of 
simplicity, only one fixed-rate haircut 
was established, even though mortgage- 
backed securities trade differently 
depending on how close they are to par. 
The haircut was set for fixed-rate 
mortgage-backed securities trading at or 
close to par. In 1984, 1985, and 1986 the 
highest R-squares (squared correlation 
coefficients) between GNMA, FHLMC, 
and FNMA fixed-rate mortgaged-backed 
securities and Treasuries were in the 
seven- to ten-year maturity range. Thus 
the haircut for fixed-rate mortgage- 
backed securities was set equal to that 
of Category G. 

The net position haircuts for 
adjustable-rate mortgage-backed 
securities were set using the same 
method as for fixed-rate securities. 
Correlations of price movements for 
Treasuries and adjustable-rate 
mortgage-backed securities were the 
highest in 1986 for the maturities in 
Category E. Thus the haircut for the AR 
category was set equal to that of 
Category E. 


Offset Haircut Factors 


Since only a long and a short position 
in the same security will exactly offset 
each other in terms of price movements, 
the net position haircut factors, which 
are applied only to the net position 
within a category, do not measure all the 
risk of the positions in that category. 


! The standard deviations of the week-to-week 
changes in the yields for each benchmark security 
are used as the basic measure of yield volatility. 
Assuming a norma! distribution, a range of plus or 
minus 2.5 standard deviations of the changes in 
yields will encompass approximately 99 percent of 
the week-to-week changes that might occur. 


The offset haircut factors reflect the risk 
inherent in a hedge between any two 
securities within a category and the 
range of price volatility that can 
reasonably be expected within a 
category. The factors, which are found 
at § 402.2(f)(2) of the temporary rule, 
were based on the correlations (R- 
squared) between weekly yield changes 
in the benchmark and endpoint 
securities of the maturity categories 
using data from 1982 through 1986. The 
weekly yield changes in the “endpoint 
securities” are the changes in each 
Tuesday's constant maturity yields for 
the maturities corresponding to the 
endpoints of the categories. 

Each benchmark to endpoint 
correlation was subtracted from one and 
converted to percentage terms to create 
a “disallowance factor,” measuring lack 
of correlation between the two parts. 
Based on these figures a percentage 
disallowance was determined for each 
category and multiplied by the 
corresponding net position haircut factor 
to obtain the offset haircut factor. 


Hedging Disallowance Haircut Factors 


Hedging across maturity classes can 
reduce total risk. As the distance 
between maturity classes increases, 
however, the risk of unexpected 
variations in prices associated with the 
variability of the yield curve also 
increases. Reduction of total haircuts for 
hedging is permitted only if yield 
changes in the two categories are 
sufficiently well correlated. Even when 
hedging between two categories is 
permitted, the haircut on a net long 
position in one maturity category is not 
permitted to offset one for one the 
haircut for a net short position in 
another category. The hedging 
disallowance haircut factor determines 
the percent of the offset that is not 
permitted. The factors, which are found 
at § 402.2(f)(3) of the temporary rule, 
were derived from the correlations (R- 
squared) between weekly yield changes 
in the benchmark securities of the 
maturity categories using data from 1982 
through 1986. 

To compute the factors, the amount by 
which the movements in yields in one 
category do not correspond to 
movements in another category was 
determined. This non-correspondence 
factor for each pair of categories was 
found by subtracting the correlation 
factor from one and converting it to 
percentage form. Another ten percent 
was added to reflect the imperfections 
inherent in any hedge. The results were 
grouped into four classes according to 
the percent of the hedge, or offset, being 
disallowed: 20, 30, and 4C percent and 
no offset permitted. Hedging of the 


BEST COPY AVAILABLE 
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haircuts in any two categories is only 
allowed if the correlation between the 
category benchmarks is at least 65 to 70 
percent (the 40 percent disallowance 
level). 


List of Subjects in 17 CFR Chapter IV 


Accounting, Accountants, Banks, 
banking, Brokers, Credit unions, 
Dealers, Federal home loan banks, 
Government securities, Government 
securities brokers and dealers, 
Investments, National banks, Savings 
and loan associations, Securities. 


For the reasons set out in the 
preamble, Chapter IV of Title 17, Code 
of Federal Regulations, is added as set 
forth below. 

CHAPTER IV—DEPARTMENT OF THE 
TREASURY 


Subchapter A—Regulations Under Section 
15C of the Securities Exchange Act of 1934 


Part 

400—Rules of General Application 

401—Exemptions 

402—Financial Responsibility 

403—Protection of Customer Securities and 
Balances 

404—Recordkeeping and Preservation of 
Records 

405—Reports and Audit 

449—Forms, Section 15C of the Securities 
Exchange Act of 1934 


Subchapter B—Regulations Under Title #1 of 
the Government Securities Act of 1986 


450—Custodial Holdings of Government 
Securities by Depository Institutions 


Subchapter A—Regulations Under 
Section 15C of the Securities 
Exchange Act of 1934 


PART 400—RULES OF GENERAL 
APPLICATION 


Sec. 

400.1 Scope of regulations. 

400.2 Office responsible for regulations; 
filing of requests for exemptions, for 
interpretations, and of other materials. 

400.3 Definitions. 

400.4 Information concerning associated 
persons of financial institutions that are 
government securities brokers or dealers. 

400.5 Amendments to application for 
registration and to notice of status as a 
government securities broker or dealer. 

400.6 Notice of withdrawal from business as 
a government securities broker or dealer 
by a financial institution. 

Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 

3209 (15 U.S.C. 780-5). 


§ 400.1 Scope of regulations. 

(a) Title I of the Government 
Securities Act of 1986 (Pub. L. 99-571, 
100 Stat. 3208) amends the Securities 
Exchange Act of 1934 (48 Stat. 881-905; 
15 U.S.C. Chapter 2B) (‘Act’) by adding 
section 15C, authorizing the Secretary of 
the Treasury to promulgate regulations 
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concerning the financial responsibility, 
protection of customer securities and 
balances, recordkeeping and reporting 
of brokers and dealers in government 
securities. Those regulations constitute 
subchapter A of this chapter. Unless 
otherwise explicitly provided, all 
regulations in this subchapter apply to 
all government securities brokers or 
dealers, including registered brokers or 
dealers and financial institutions. 

(b) Section 15C{a)(1)(A) of the Act (15 
U.S.C. 780-5(a)(1){A)) requires all 
government securities brokers and 
government securities dealers, except 
those who are brokers or dealers 
registered pursuant to section 15 or 
section 15B of the Act or financial 
institutions, to register with the 
Securities and Exchange Commission 
(“Commission”). Regulations concerning 
registration are at § 240.15Ca2-1 et seq. 
of this title. The Commission is 
responsible for the interpretation of the 
definitions of government securities 
broker and government securities dealer 
and of the regulations at § 240.15Ca2-1 
et seq. 

(c) Section 15C(a)(1)(B)(i) of the Act 
(15 U.S.C. 780-5(a)(1)(B){i)) requires all 
government securities brokers or dealers 
that are also registered brokers or 
dealers to notify the Commission of their 
status as government securities brokers 
or dealers. Regulations concerning 
notice are at § 240.15Ca1-1 of this title. 

(d} Section 15C(a)(1)(B)(i) of the Act 
also requires all government securities 
brokers or dealers that are financial 
institutions to notify the appropriate 
regulatory agency, as defined in section 
3(a)(34)(G) of the Act (15 U.S.C. 
78c(a)(34)(G)), of their status as 
government securities brokers or 
dealers. The form of notice, Form G-FIN, 
is at § 449.1 of this chapter. Forms are 
available from the appropriate 


regulatory agency. 


§ 400.2 Office responsible for regulations; 
filing of requests for exemptions, for 
interpretations and of other materials. 

(a) Office responsible. The regulations 
in this chapter are promulgated by the 
Assistant Secretary (Domestic Finance) 
pursuant to a delegation of authority 
from the Secretary of the Treasury. The 
office responsible for implementation of 
the regulations, including interpretations 
and action on requests for exemption, 
classification or modification, is the 
Office of the Deputy Assistant Secretary 
(Federal Finance). 

(b)(1) Exemptions and classifications. 
Section 15C({a)(4) of the Act (15 U.S.C. 
780-5(a){4)) authorizes the Secretary to 
exempt any government securities 
broker or dealer or class thereof, 
conditionally or unconditionally, from 


the requirements of registration or 
regulations promulgated under section 
15C. In addition, section 15C(b)({3) of the 
Act (15 U.S.C. 780-5(b)(3)) provides for 
classification, by the Secretary, of 
government securities brokers or dealers 
and authorizes the whole or partial 
exemption of classes from rules under 
section 15C or the application of 
different standards to different classes. 

(2) Interpretations. Although the 
appropriate regulatory agencies, as 
defined in § 400.3, and the self- 
regulatory organizations, as defined in 
section 3{a)(26) of the Act {15 U.S.C. 
78c(a}(26)), have enforcement 
responsibility under section 15C of the 
Act, Treasury is responsible for 
interpretation and amendment of the 
regulations under this chapter (with the 
exception of Forms G-FIN and G-FINW, 
§§ 449.1 and 449.2 of this chapter, which 
are the responsibility of the Board of 
Governors of the Federal Reserve 
System). 

(c) Requests for interpretations, 
exemptions, classifications. (1) 
Interpretations under section 15C(b) of 
the Act (15 U.S.C. 780-5{b)}) and related 
sections and Treasury regulations 
thereunder may be provided, at the 
discretion of the Department, to firms or 
individuals actually or potentially 
affected by the Act or regulations, or to 
their representatives. 

(2) Exemptions and classifications 
under sections 15C{a), (b) and (d) of the 
Act (15 U.S.C. 780-5(a), (b), and (d)) and 
related sections and Treasury 
regulations thereunder may be provided 
at the discretion of the Department and 
after consultation with the SEC and the 
Board, to firms or individuals actually or 
potentially affected by the Act or 
regulations, or to their representatives. 

(3) All requests for exemptions and 
classifications, and all requests for 
binding interpretations, shall be in 
writing, and shall conform to the 
following procedures. 

(i) The names of the company or 
companies and all other persons 
involved shall be stated. Letters 
pertaining to unnamed companies or 
persons or hypothetical situations will 
not be answered. 

(ii) The letter must contain a concise 
but complete statement of all material 
facts, a complete and accurate 
description of the entire transaction if 
the request is transactional (even though 
a request may apply to only a portion of 
a transaction), and a concise and 
unambiguous statement of the request, 
including precise statutory and 
regulatory citations. 

(iii) The letter should indicate why the 
writer believes a problem exists or 
interpretation is needed, the writer’s 
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opinion on the matter, and the basis for 
such opinion. 

(iv) If the writer requests confidential 
treatment of all or a portion of the 
request or response, this request and the 
basis therefor shall be included in a 
separate letter submitted at the same 
time as the request letter. If confidential 
treatment of a portion of a letter is 
requested, a copy of the letter with the 
portions for which such treatment is 
requested blocked out shall also be 
submitted. 

(v) An original and two copies of each 
request letter shall be submitted to the 
Deputy Assistant Secretary (Federal 
Finance), Room 2334, Main Treasury 
Building, 1500 Pennsylvania Avenue, 
NW., Washington, DC 20220. The letter 
shall indicate in the upper right hand 
corner the particular sections of the Act 
and of the regulations at issue. 

(4) A written response by the 
Department to a request filed as stated 
in paragraph (c)(3) of this section shall 
be binding, with respect to the requester, 
on the Department, but shall-cease to be 
binding if the facts are not as stated in 
the request or, prospectively, if the 
Department issues a superseding 
interpretation. The Department 
understands that the appropriate 
regulatory agencies and self-regulatory 
organizations will give appropriate 
deference to binding interpretations of 
the Department. The Department also 
expects the SEC staff to reflect such 
interpretations in responding, pursuant 
to the established procedures of the 
Commission, to no-action requests 
concerning rules the SEC enforces. 

(5) The Department may decline to 
issue an interpretation for any reason 
and, in particular, may require that a 
requester make inquiry of its 
appropriate regulatory agency, the 
Commission or designated examining 
authority before the Department 
responds to a request. 

(6) The Department will also provide 
informal oral and written advice, but 
such advice is not binding on the 
Department or on any other agency or 
organization. 

(7) (i) Except as provided in paragraph 
(c)(7)(ii) of this section, every letter or 
other written communication requesting 
the Department to provide interpretive 
legal advice under the Act or to grant, 
deny or modify an exemption, 
classification or modification of 
regulations, together with any written 
response thereto, shall be made 
available upon request for inspection 
and copying by any person 30 days after 
the response has been sent or given to 
the person requesting it. 
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(ii) Any person submitting a letter or 
communication may also submit 
therewith a request that it be accorded 
confidential treatment for a specified 
period of time, not exceeding 90 days 
after the expiration of such 30 days, 
together with a statement setting forth 
the considerations upon which the 
request for such treatment is made. If 
the Department determines that the 
request for confidential treatment 
should be denied, the requester will be 
given 30 days to withdraw the request. 

(d) Effect of Commission 
interpretations. Interpretations of the 
Commission and its staff (including no- 
action positions) and of the designated 
examining authorities, of any 
Commission regulation expressly 
adopted by reference in these 
regulations shall be of the same effect as 
if the regulation being interpreted were 
solely the Commission’s regulation. 
However, in the event the Treasury has 
issued a formal interpretation on the 
subject, the Treasury understands that 
the Commission will give that 
interpretation appropriate deference, 
particularly with respect to both 
subsequent no-action positions and the 
continued validity of prior no-action 
positions. 


§ 400.3 Definitions. 

Unless otherwise explicitly provided, 
in this subchapter and for the purposes 
of these regulations: 

(a) “Act” means the Securities 
Exchange Act of 1934 (48 Stat. 881, 15 
U.S.C. chapter 2B, as amended); 

(b) “Appropriate regulatory agency” 
has the meaning set out in section 
3(a)(34)(G) of the Act (15 U.S.C. 
78c(a)(34)(G)), except that the 
appropriate regulatory agency for an 
entity insured by the Federal Savings 
and Loan Insurance Corporation is in all 
cases the Federal Home Loan Bank 
Board, and, with respect to a financial 
institution for which an appropriate 
regulatory agency is not explicitly 
designated, the appropriate regulatory 
agency is the SEC; 

(c) “Associated person" means a 
person other than a person whose 
functions are solely clerical or 
ministerial: 

(1) Directly engaged in any of the 
following activities in either a 
supervisory or non-supervisory capacity: 

(i) Underwriting, trading or sales of 
government securities; 

(ii) Financial advisory or consultant 
services for issuers in connection with 
the issuance of government securities; 

(iii) Research or investment advice, 
other than general economic information 
or advice, with respect to government 
securities in connection with the 


activities described in paragraphs 
(c)(1}(i) and (c)(1)(ii) of this section; 

(iv) Activities other than those 
specifically mentioned which involve 
communication, directly or indirectly, 
with public investors in government 
securities in connection with the 
activities described in paragraphs 
(c)(1)(i) and (c)(1)(ii) of this section; or 

(2) Directly engaged in the following 
activities in a supervisory capacity: 

(i) Processing and clearance activities 
with respect to government securities; 

(ii) Maintenance of records involving 
any of the activities described in 
paragraph (c)(1); 
provided, however, 

(3) That in the case of a financial 
institution, 

(i) Persons who function solely in a 
fiduciary capacity shall not be 
considered “associated persons”; 

(ii) Persons whose sole government 
securities activities are, without 
exercising any investment discretion 
and solely at the direction of customers, 
to receive and/or transmit customer 
orders to purchase or sell government 
securities, but who do not give 
investment advice or receive 
transaction-based compensation shall 
not be considered “associated persons”; 
and 

(iii) Directors and senior officers of 
the financial institution who may from 
time to time set broad policy guidelines 
affecting the financial institution as a 
whole that are not directly related to the 
conduct of the financial institution's 
government securities business are not 
considered to be “directly engaged” in 
the activities described in this 
paragraph (c); 

(d) “Board” means the Board of 
Governors of the Federal Reserve 
System; 

(e) “Branch or agency of a foreign 
bank” means a Federal branch or 
Federal agency of a foreign bank or a 
State branch or State agency of a foreign 
bank as such terms are used in the 
International Banking Act of 1978, Pub. 
L. 95-369, 92 Stat. 607; 

(f) “CFTC” means the Commodity 
Futures Trading Commission; 

(g) “Commission” or “SEC” means the 
Securities and Exchange Commission; 

(h) “Designated examining authority” 
and “Examining Authority” mean (1) in 
the case of a registered government 
securities broker or dealer that belongs 
to only one self-regulatory organization, 
such self-regulatory organization, and 
(2) in the case of a registered 
government securities broker or dealer 
that belongs to more than one self- 
regulatory organization, the self- 
regulatory organization designated by 
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the Commission pursuant to section 
17(d) of the Act (15 U.S.C. 78q(d)) as the 
entity with responsibility for examining 
such registered government securities 
broker or dealer; 

(i) “Fiduciary capacity” includes 
trustee, executor, administrator, 
registrar, transfer agent, guardian, 
assignee, receiver, managing agent, and 
any other similar capacity involving the 
sole or shared exercise of discretion by 
a financial institution having fiduciary 
powers that is supervised by a federal 
or state financial institution regulatory 
agency; 

(j) “Financial institution” has the 
meaning set out in section 3(a)(46) of the 
Act (15 U.S.C. 78c({a)(46)), and such term 
explicitly does not include a subsidiary 
or affiliate of an institution described in 
such section; 

(k) “Government securities broker” 
has the meaning set out in section 
3(a)(43) of the Act (15 U.S.C. 78c(a)(43)), 
and explicitly includes not only 
registered government securities 
brokers, but also registered brokers and 
financial institutions; 

(1) “Government securities dealer” has 
the meaning set out in section 3(a)(44) of 
the Act (15 U.S.C. 78c{a)(44)), and 
explicitly includes not only registered 
government securities dealers, but also 
registered dealers and financial 
institutions; 

(m) “Government securities” has the 
meaning set out in section 3(a)(42) of the 
Act (15 U.S.C. 78c(a)(42)); 

(n) “Registered broker or dealer” 
means a broker or dealer registered 
pursuant to section 15 or section 15B of 
the Act (15 U.S.C. 780, 780-4)); 

(o) “Registered government securities 
broker or dealer” means a government 
securities broker or dealer registered 
pursuant to section 15C(a)(1)(A) of the 
Act (15 U.S.C. 780-5(a)(1)(A)); 

(p) “Secretary” means the Secretary 
of the Treasury; and 

(q) “Treasury” or “Department” 
means the Department of the Treasury, 
including in particular the Bureau of the 
Public Debt. . 


§ 400.4 Information concerning 
associated persons of financial institutions 
that are government securities brokers or 
dealers. 

(a) Every associated person of a 
financial institution that is a government 
securities broker or dealer that is not 
exempt pursuant to Part 401 of this 
chapter shall file with such financial 
institution a completed Form G-FIN-4 
(§ 449.4 of this chapter) unless such 
person has on file with such financial 
institution a completed and current 
Form U-4 (promulgated by a self- 
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regulatory organization) or Form MSD-4 
(as required for associated persons of 
bank municipal securities dealers). 

(b) To the extent any information 
furnished by an associated person 
pursuant to paragraph (a) of this section 
(including information on a Form U-4 or 
Form MSD-4) is or becomes materially 
inaccurate or incomplete, such 
associated person shall promptly furnish 
in writing to such financial institution, in 
a form acceptable to the appropriate 
regulatory agency for such financial 
institution, a statement correcting such 
information. 

(c) For the purpose of verifying the 
information furnished by an associated 
person pursuant to paragraph (a) of this 
section, every government securities 
broker or dealer that is a financial 
institution shall make inquiry of all 
other employers of such associated 
person during the immediately 
preceding three years concerning the 
accuracy and completeness of such 
information. 

(d) Every government securities 
broker or dealer that is a financial 
institution not exempt from this section 
pursuant to Part 401 of this chapter 
shall: 

(1) Promptly obtain and, within 10 
days thereafter, file with the appropriate 
regulatory agency, in a form acceptable 
to such appropriate regulatory agency, 
the information required by paragraphs 
(a) and (b) of this section; and 

(2) File with the appropriate 
regulatory agency within 30 days after 
the termination of the status of an 
individual as an associated person a 
Form G-FIN-5 (§ 449.4 of this chapter), 
unless 

(i) The financial institution is required 
to and has filed a Form U-5 or Form 
MSD-5 with respect to such person; or 

(ii) The financial institution notifies 
the appropriate regulatory agency that 
the individual will remain in the 
financial institution's employment and 
the financial institution will continue to 
update the information about such 
individual as provided in paragraph (b) 
of this section and will file a Form G- 
FIN-5 within 30 days after the 
termination of such individual's 
employment with the financial 
institution. 

(e) Every notice and form filed 
pursuant to this section shall constitute 
a “report” within the meaning of 
sections 15, 15C and 32(a) of the Act (15 
U.S.C. 780, 780-5, 78ff{a)). 


(Approved by the Office of Management and 
Budget under control number 1505-0100) 


§ 400.5 Amendments to application for 
registration and to notice of status as a 
government securities broker or dealer. 


(a) (1) If the information contained in 
any application for registration as a 
government securities broker or dealer 
(other than the statements required by 
§ 240.15Ca2-2 of this title) or in any 
amendment thereto, becomes inaccurate 
for any reason, the registered 
government securities broker or dealer 
shall file within 30 days thereafter an 
amendment on Form BD (§ 249.501 of 
this title) correcting such information, in 
accordance with the instructions 
provided therein. 


(2) If the information contained in any 
notice of status as a government 
securities broker or dealer filed by a 
registered broker or dealer, or in any 
amendment thereto, becomes inaccurate 
for any reason, the registered broker or 
dealer shall file within 30 days an 
amendment on Form BD (§ 249.501 of 
this title) correcting such information, in 
accordance with the instructions 
provided therein. 


(b) If the information contained in any 
notice of status as a government 
securities broker or dealer filed by a 
financial institution, or any amendment 
thereto, becomes inaccurate for any 
reason, the financial institution shall file 
within 30 days an amendment on Form 
G-FIN (§ 449.1 of this chapter) 
correcting such information, in 
accordance with the instructions 
provided therein. 


(c) Every amendment filed pursuant to 
this section shall constitute a “report” 
within the meaning of sections 15, I5C 
and 32(a) of the Act (15 U.S.C. 780, 780- 
5, 78ff{a)). 


(Approved by the Office of Management and 
Budget under control number 1505-0100) 


§ 400.6 Notice of withdrawal from 
business as a government securities broker 
or dealer by a financial institution. 


(a) Whenever a financial institution 
that is a government securities broker or 
dealer that is not exempt from the notice 
requirements of § 400.5 pursuant to Part 
401 of this chapter, ceases to act as a 
government securities broker or dealer, 
it shall file with the appropriate 
regulatory agency notice of such 
cessation on Form G-FINW (§ 449.2 of 
this chapter) in accordance with the 
instructions contained therein. 

(b) Except as provided in paragraph 
(c) of this section, a notice that a 
financial institution has ceased to act as 
a government securities broker or dealer 
shall become effective for all purposes 
on the 60th day after the filing thereof 
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with the appropriate regulatory agency 
or within such shorter period of time as 
the appropriate regulatory agency 
determines, 

(c) If the notice described in 
paragraph (a) of this section is filed with 
the appropriate regulatory agency any 
time after the date of the issuance of a 
notice or order by the appropriate 
regulatory agency instituting 
proceedings pursuant to section 
15C(c)(2){A) of the Act (15 U.S.C. 780- 
5(c)(2)(A)) to censure, suspend, limit, or 
bar from acting as a government 
securities broker or government 
securities dealer the entity filing such 
notice, or if the appropriate regulatory 
agency has instituted any action against 
the entity filing such notice pursuant to 
section 15C(2)(B) of the Act (15 U.S.C. 
780-5(c)(2)(B)), the notice shall become 
effective pursuant to paragraph (b) of 
this section at such time and upon such 
terms and conditions as the appropriate 
regulatory agency deems necessary or 
appropriate in the public interest for the 
protection of investors. 

(d) Every notice filed pursuant to this 
section shall constitute a “report” within 
the meaning of sections 15, 15C and 
32(a) of the Act (15 U.S.C. 780, 780-5, 
78ff(a)). 


(Approved by the Office of Management and 
Budget under control number 1505-0100) 


PART 401—EXEMPTIONS 


Sec. 

401.1 Exemption for organizations handling 
transactions in United States Savings 
Bonds. 

401.2 Exemption for depository institutions 
that submit tenders for the account of 
customers for purchase on original issue 
of United States Treasury securities. 

401.3 Exemption for financial institutions 
that are engaged in limited government 
securities brokerage activities. 

401.4 Exemption for financial institutions 
engaged in limited government securities 
dealer activities. 

401.5 Exemption for corporate credit unions 
transacting limited government securities 
business with other credit unions. 

401.6 Exemption for branches and agencies 
of foreign banks that deal solely with 
non-United States citizens resident 
offshore. 

401.7. Temporary exemption for certain 
government securities brokers and 
dealers terminating business on or before 
October 31, 1987. 

401.8. Temporary exemption for government 
securities brokers and dealers that are 
futures commission merchants registered 
with the CFTC, 


Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 
3209 (15 U.S.C. 780-5(a)(4)). 
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§ 401.1 Exemption for organizations 
handling transactions 


in United States 
Savings Bonds. 

An organization that handles United 
States Savings Bond transactions, 
including a qualified issuing or paying 
agent or an organization that 
accommodates customers or employees 
by forwarding requested transactions to 
qualified issuing or paying agents or the 
Treasury and whose transactions in 
government securities are limited to 
these transactions and such other 
activities that are exempted by the 
regulations under this subchapter, shall 
be exempt from the provisions of section 
15C (a), (b) and (d) of the Act (15 U.S.C. 
780-5 (a), (b), (d}) and the regulations of 
this subchapter. For the purposes of this 
section, the term “United States Savings 
Bond” means any savings-type security 
offered by the Treasury, including all 
series of United States Savings Bonds, 
United States Savings Notes and United 
States Savings Stamps. 


purchase 
original issue of United States Treasury 
securities. 

(a) Subject to the requirements of 
paragraph (b) of this section, a 
depository institution that submits 
tenders or subscriptions for purchase on 
original issue of United States Treasury 
securities for the account of customers 
on a fully disclosed basis, whose 
transactions in government securities 
are limited to such transactions and 
such other activities as have been 
exempted by regulation under this 
subchapter shall be exempt from the 
provisions of section I5C (a), (b) and (d) 
of the Act (15 U.S.C. 780-5 (a), (b), (d)) 
and the regulations of this subchapter. 

(b) A depository institution that relies 
on the exemption contained in 
paragraph (a) of this section is required 
to comply with the regulations of Part 
480 of this chapter concerning custodial 
holdings of government securities. 

(c) For the purposes of this section, 
“depository institution” has the meaning 
stated in clauses (i) through (vi) of 
section 19(b)(1}{A) of the Federal 
Reserve Act (12 U.S.C. 461(b)(1)(A) (i) 
through (vi)) and also includes a foreign 
bank, an agency or branch of a foreign 
bank and a commercial lending 
company owned or controlled by a 
foreign bank (as such terms are used in 
the International Banking Act of 1978, 
Pub. L. 95-369, 92 Stat. 607). 


§ 401.3 Exemption for financial institutions 
that are engaged in limited government 
securities brokerage activities. 

(a)(1) Subject to the requirements of 
paragraph (b) of this section, a financial 


institution shall. be from the 
provisions of sections 15C (a), (b), and 
(d) of the Act (15 U.S.C. 780-5 (a), (b), 
(d)) and the regulations of this 
subchapter, unless it acts as a 
government securities broker by: 

(i) Holding itself out as a government 
securities broker or interdealer broker; 


or 

(ii) Actively soliciting purchases or 
sales of government securities on an 
agency basis; 

(2) Notwithstanding the provisions of 
paragraph (a){1) of this section, a 
financial institution shall not be 
regarded as acting as a government 
securities broker within the meaning of 
this section if it: 

(i) Effects fewer than 500 government 
securities brokerage transactions (other 
than transactions described in § 401.1 or 
§ 401.2) per year; or 

(ii) Effects all such transactions (other 
than transactions described in § 401.1 or 
§ 401.2) pursuant to a contractual or 
other arrangement with one or more 
government securities brokers or dealers 
each of which has registered or filed 
notice pursuant to section 15C(a)(1) of 
the Act (15 U.S.C. 780-5(a)(1)) feach 
referred to as the “transacting 
government securities broker or dealer”) 
under which the transacting government 
securities broker or dealer will offer 
securities services on or off the premises 
= the financial institution, provided 

at: 

(A) The transacting government 
securities broker or dealer is clearly 
identified to customers as the person 
performing the securities services; 

(B) Financial institution employees 
perform only clerical and ministerial or 
order-taking functions in connection 
with government securities transactions 
unless such employees are associated 
persons (as defined in § 400.3(c) of this 
chapter) or registered representatives of 
the transacting government securities 
broker or dealer; 

(C) Financial institution employees do 
not receive compensation for 
government securities activities other 
than clerical or ministerial functions 
unless such employees are associated 
persons (as defined in § 400.3(c) of this 
chapter) or registered representatives of 
the transacting government securities 
broker or dealer; and 

(D) Such services are provided on a 
fully disclosed basis by the transacting 
government securities broker or dealer, 
i.e., the transacting government 
securities broker or dealer receives and 
maintains all required information 
concerning each customer, its trading 
and account. 

(b) A financial institution that relies 
on the exemption contained in 
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paragraph (a) of this section is required 
to comply with the regulations of Part 
450 of this chapter concerning custodial 
holdings of government securities for 
customers. 

(c) For the purposes of this section, 

(1) “Financial institution” includes an 
insured credit union, as defined in 12 
U.S.C. 1752(7); but 

(2) “Financial institution” does not 
oe a branch or agency of a foreign 

ank. 


§ 401.4 Exemption for financial institutions 
engaged in limited government securities 
dealer activities. 


(a) Subject to the requirements of 
paragraph (b) of this section, a financial 
institution shall be exempt from the 
provisions of sections 15C (a), (b), and 
(d) of the Act (15 U.S.C. 780-5 (a), (b), 
(d)) and the regulations of this 
subchapter if its government securities 
dealer activities are limited to one or 
more of the following activities: 

(1) Sales or purchases in a fiduciary 
capacity; 

(2) The sale and subsequent 
repurchase and the purchase and 
subsequent resale of government 
securities pursuant to a repurchase or 
reverse repurchase agreement; and 

(3) Such other activities as have been 
exempted by regulation under this 
subchapter. 

(b) A financial institution that relies 
on the exemption contained in 
paragraph (a) of this section is required 
to comply with: 

(1) The regulations of Part 450 of this 
chapter concerning custodial holdings of 
government securities for customers; 
and 

(2) Section 403.5(d) concerning certain 
repurchase transactions with customers. 

(c) For the purposes of this section, 

(1) “Financial institution” includes an 
insured credit union, as defined in 12 
U.S.C. 1752{7)}; but 

(2) “Financial institution” does not 
include a branch or agency of a foreign 
bank. 


§ 401.5 Exemption for corporate credit 
unions transacting limited government 
securities business with other credit 
unions. 

(a}(1) Subject to the requirements of 
paragraph (b) of this section, a corporate 
credit union shall be exempt from the 
provisions of section 15C (a), (b) and (d) 
of the Act (15 U.S.C. 780-5 (a), (b), (d)) 
and the regulations thereunder if its 
government securities dealer activities 
are limited to the sale and subsequent 
repurchase and the purchase and 
subsequent resale, each pursuant to 
repurchase or reverse repurchase 
agreement, of government securities to 





Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Rules and Regulations 


other credit unions and such other 
activities as have been exempted by 
regulation under this part. 

(2) For the purposes of this section, 
“corporate credit union” means a credit 
union whose membership consists 
primarily of other credit unions and that 
is (i) a Federal credit union as defined in 
12 U.S.C. 1752(1), (ii) an insured credit 
union as defined in 12 U.S.C. 1752(7), or 
(iii) a member of the National Credit 
Union Administration Central Liquidity 
Facility. 

(b) A credit union that relies on the 
exemption contained in paragraph (a) of 
this section is required to comply with: 

(1) The regulations of Part 450 of this 
chapter concerning custodial holdings of 
government securities; and 

(2) Section 405.3(d) concerning certain 
repurchase transactions with customers. 


§ 401.6 Exemption for branches and 
agencies of foreign banks that deal solely 
with non-United States citizens resident 
offshore. 

(a) Subject to the requirements of 
paragraph (b) of this section, a branch or 
agency of a foreign bank shall be 
’ exempt from the provisions of section 
15C (a), (b), and (d) of the Act (15 U.S.C. 
780-5 (a), (b), (d)) and the regulations of 
this subchapter, if all the customers with 
or on behalf of whom it engages in 
government securities transactions are 
limited to foreign governments, agencies 
of foreign governments and other 
persons and entities who are not 
. citizens of the United States and who 
reside or, in the case of a corporation, 
partnership or other entity, have their 
principal place of business, outside of 
the United States. 

(b) A branch or agency that relies on 
the exemption contained in paragraph 
(a) of this section is required to comply 
with the regulations of Part 450 of this 
chapter concerning custodial holdings of 
government securities. 


§ 401.7 Temporary exemption for certain 
government securities brokers and dealers 
terminating business on or before October 
31, 1987. 

During the period ending October 31, 
1987, a government securities broker or 
dealer shall be exempt from the 
provisions of section 15C (a), (b), and (d) 
of the Act (15 U.S.C. 780-5 (a), (b), (d)) 
and the regulations of this subchapter if: 

(a) Its government securities broker or 
dealer activities are limited to the 
performance of contractual obligations 
entered into prior to July 25, 1987; 

(b) It is the subsidiary or affiliate of a 
government securities broker or dealer 
that has registered or given notice 
pursuant to section 15C(a)(1) of the Act 
(15 U.S.C. 780-5(a)(1)); and 


(c) It ceases all govenment secuities 
broker or dealer activities on or before 
October 31, 1987. 


§ 401.8 Temporary exemption for 
government secuities brokers and dealers 
that are futures commission merchants 
registered with the CFTC. 

During the period ending October 31, 
1987, a government securities broker or 
dealer that is a futures commission 
merchant shall be exempt from the 
provisions of section 15C (a), (b), and (d) 
of the Act (15 U.S.C. 780-5 (a), (b), (d)) 
and the regulations of this subchapter if: 

(a) It is registered with the Commodity 
Futures Trading Commission under § 4f 
of the Commodity Exchange Act (7 
U.S.C. 6f) and the regulations 
thereunder; and 

(b) It is not currently the subject of 
any disciplinary action by any Federal 
or State entity regulating persons 
dealing in securities or commodities. 


PART 402—FINANCIAL 
RESPONSIBILITY 


Sec. 

402.1 Application of part to registered 
brokers and dealers and financial 
institutions; effective date. 

402.2 Capital requirements for registered 
government securities brokers and 
dealers. 

402.2a Appendix A—Calculation of market 
risk haircut for purposes of § 402.2(g)(2). 

402.2b [Reserved] 

402.2c Appendix C—Consolidated 
calculation of liquid capital and total 
haircuts for certain subsidiaries and 
affiliates. 

402.2d Appendix D—Modification of 
§ 240.15c3-1d of this title, relating to 
satisfactory subordination agreements, 
for purposes of § 402.2. 

Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 

$209 (15 U.S.C. 780-5(b)(1)(A), (b)(2)). 


§ 402.1 Application of part to registered 
brokers and dealers and financial 
institutions; effective date. 

(a) Application of part. This part 
applies to all government securities 
brokers and dealers, except as 
otherwise provided herein. 

(b) Registered brokers or dealers. This 
part does not apply to a registered 
broker or dealer that is subject to 
§ 240.15c3-1 of this title (SEC Rule 15c3- 
1). 
(c) Financial institutions. This part 
does not apply to a government 
securities broker or dealer that is a 
financial institution and that is: 

(1) Subject to the rules and regulations 
of its appropriate regulatory agency 
concerning capital requirements, or 

(2) A branch or agency of a foreign 
bank subject to regulation, supervision, 
and examination by State or Federal 
authorities having regulatory or 
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supervisory authority over commercial 
bank and trust companies. 

(d) Futures commission merchants. A 
futures commission merchant subject to 
§ 1.17 of this title that is a government 
securities broker or dealer but is not a 
registered broker or dealer shall not be 
subject to the limitations of this Part 402 
but rather to the capital requirement of 
§ 1.17 or § 240.15c3-1 of this title, 
whichever is greater. 

(e) Government securities interdealer 
broker. (1) A government securities 
interdealer broker, as defined in 
paragraph (e)(2) of this section, may, 
with the prior written consent of the 
Secretary, elect not to be subject to the 
limitations of this Part 402 but rather to 
be subject to the requirements of 
§ 240.15c3-1 of this title (SEC Rule 15c3- 
1) except paragraph (c)(2)(ix) thereof, 
and paragraphs (e) (3), (4), (5), (6), and 
(7) of this section by filing such election 
in writing with its designated examining 
authority. A government securities 
interdealer broker may not revoke such 
election without the written consent of 
its designated examining authority. 

(2)(i) “Government securities 
interdealer broker” means an entity 
engaged exclusively in business as a 
broker effecting transactions in 
government securities, on a fully 
disclosed or partially disclosed basis, 
for counterparties that are government 
securities brokers or dealers who have 
registered or given notice pursuant to 
section 15C(a)(1) of the Act (15 U.S.C. 
780-5(a)(1)), and that promptly transmits 
all funds and delivers all securities 
received in connection with its activities 
as a government securities interdealer 
broker and does not otherwise hold 
funds or securities for or owe money or 
securities to its counterparties and, 
except as provided in paragraph 
(e)(2)(ii) of this section, does not have or 
maintain any government securities in 
its proprietary or other accounts. For the 
purpose of this paragraph (e)(2)(i), 
“partially disclosed basis” means that 
the counterparties, if not aware of the 
exact identity of each other, have the 
right to obtain such information, or are 
aware and have consented to the 
identity of the specific group of entities 
from which the other counterparty is 
chosen. 

(ii) A government securities 
interdealer broker may have or maintain 
government securities in its proprietary 
or other accounts only as a result of: 

(A) Engaging in overnight reverse 
repurchase or securities borrowed 
transactions solely for the purpose of 
facilitating the process of clearing 
government securities transactions; 
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(B) Engaging in overnight repurchase 
or securities loaned transactions solely 
for the purpose of reducing its financing 
expense in connection with the 
clearance of government securities 
transactions; 

(C) Subordinated loans subject to 
satisfactory subordination agreements 
pursuant to § 240.15c3-1(d) of this title; 

(D) Collateral or depository 
requirements of a clearing corporation 
or association with which it participates 
in the clearance of government 
securities transactions; or 

(E) The investment of its excess cash. 
The maturities of any government 
securities held or maintained under 
paragraphs (e)(2){ii} (C), (D), or (E) of 
this section may not exceed one year. 

(3) In order to qualify to operate under 
this paragraph (e), a government 
securities interdealer broker shall at all 
times have and maintain net capital, as 
defined in § 240.15c3-1(c){2) of this title 
with the modifications of this paragraph 
(e), of not less that $1,000,000. 

(4) For purposes of this paragraph (e), 
a government securities interdealer 
broker need not deduct net pair-off 
receivables and money differences 
outstanding no more than one business 
day and give-up receivables outstanding 
no more than 30 days from the billing 
date, which shall be no later than the 
last day of the month in which they 
arise, as otherwise would be required 
under § 240.15c3—1{c)(2){iv)(B} of this 
title. 

(5) For purposes of this paragraph (e), 
a government securities interdealer 
broker shall deduct from net worth % of 
1 percent of the contract value of each 
government securities failed-to-deliver 
contract which is outstanding 5 business 
days or longer. Such deduction shall be 
increased by any excess of the contract 
price of the failed-to-deliver contract 
over the market value of the underlying 
security. 

(6) For purposes of this paragraph (e), 
a government securities interdealer 
broker may exclude from its aggregate 
indebtedness computation indebtedness 
adequately collateralized by 
government securities outstanding for 
not more than one business day and 
offset by government securities failed to 
deliver of the same issue and quantity. 
In no event may a government securities 
interdealer broker exclude any 
overnight bank loan attributable to the 
same government securities failed-to 
deliver contract for more than one 
business day. A government securities 
interdealer broker need not deduct from 
net worth the amount by which the 
market value of securities failed to 
receive outstanding longer than thirty 


(30) calendar days exceeds the contract 
value of those failed to receive as 
required by § 240.15c3-1(c){2){iv)(E) of 
this title. 

(7)(i) For purposes of this paragraph 
(e), a government securities interdealer 
broker shall deduct from net worth 5 
percent of its net credit exposure to each 
counterparty. 

(ii) Net exposure. For purposes of this 
paragraph (e), net exposure shall equal: 
(A) The sum of the dollar amount of 
funds, debt instruments, other securities, 
and other inventory at risk, in the first 
instance, to the government securities 

interdealer broker in the event of the 
counterparty’s default, 

(B) Reduced, but not to less than zero, 
by the sum of: 

(1) The dollar amount of funds, debt 
instruments, other securities, and other 
inventory at risk, in the first instance, to 
the counterparty in the event of the 
government securities interdealer 
broker's default; 

(2) The deductions taken from net 
worth for unsecured receivables, 
repurchase and reverse repurchase 
deficits, aged fails to deliver, and aged 
fails to receive arising from transactions 
with the counterparty; 

(3) Demand deposits in the case 
where the counterparty is a commercial 
bank; 

(4) Custodial holdings of securities in 
the case where the counterparty is a 
clearing bank or clearing broker of the 
government securities interdealer 
broker; and 

(5) Exposure to a counterparty due to 
holding marketable instruments subject 
to market risk haircuts under Appendix 
A to this section (§ 402.2a) for which the 
counterparty is the obligor. 

(8) On the application of the 
government securities interdealer 
broker, the designated examining 
authority may extend the periods of time 
in this paragraph fe) if it determines that 
the extension is warranted because of 
exceptional circumstances and that the 
government securities interdealer broker 
is acting in good faith. 

(f) Effective Date. This part shall be 
effective July 25, 1987, Provided 
however, that until the last business day 
in October 1987, registered government 
securities brokers and dealers need not 
comply with § 402.2(a), (b), and (c) as 
long as: 

(1) A registered government securities 
broker or dealer that acts solely as an 
introducing broker within the meaning 
of § 240.15c3—1(a}(2) of this title has and 
maintains liquid capital, as defined in 
§ 402.2(d), in an amount of not less than 
$5,000; and 

(2) Any other registered government 
securities broker or dealer has and 


Federal Register / Vol. 52, No. 100 / Tuesday, May 26, 1987 / Rules and Regulations 


maintains liquid capital, as defined in 

§ 402.2(d), in an amount of not less than 
$50,000. 

§ 402.2 Capital requirements for 
registered government securities brokers 
and dealers. 


(a) General rule. No government 
securities broker or dealer shall permit 
its liquid capital to be below an amount 
equal to 120 percent of total haircuts as 
defined in paragraph {g) of this section. 

(b) Minimum liquid capital. 
Notwithstanding the provisions of 
paragraph (a) of this section, a 
government securities broker or dealer 
shall have and maintain liquid capital in 
an amount not less than $25,000, after 
deducting total haircuts as defined in 
paragraph (g) of this section. 

(c) Minimum liquid capital for 
introducing brokers. Notwithstanding 
the provisions of paragraphs (a) and (b} 
of this section, a government securities 
broker or dealer that acts solely as an 
introducing broker within the meaning 
of § 240.15c3-1(a)({2) of this title, shall 
maintain liquid capital in an amount not 
less than $5,000, after deducting total 
haircuts as defined in paragraph (g) of 
this section. 

(d) Liquid capital. “Liquid capital” 
means net capital as defined in 
§ 240.15c3—1(c){2) of this title with the 
following modifications: 

(1) The percentages used to calculate 
the deductions for failed to deliver 
contracts required by § 240.15c3— 
1(c){2){ix) of this title when the 
underlying instrument is a Treasury 
market risk instrument as defined in 
paragraph (e) of this section are the 
appropriate net position haircut factors 
specified in paragraph (f)(2) of this 
section; 

(2) The percentages used to calculated 
deductions required by § 240.15c3- 
1(c)(2)(iv)(B) of this title for securities 
that are Treasury market risk 
instruments are the appropriate net 
position haircut factors specified in 
paragraph (f)(2) of this section; 

(3) The deductions from net worth 
required by § 240.15c3—1 (c){2)(vi) and 
(c)(2)(viii) of this title and the 
adjustments to net worth set forth in 
§ 240.15c3-1a and § 240.15c3-1b of this 
title (Appendices A and B to SEC Rule 
15c3-1) are omitted; 

(4) Net pair-off receivables and money 
differences outstanding no more than 
one business day and give-up 
receivables outstanding no more than 30 
days from the billing date, which shall 
be no later than the last day of the 
month in which they arise, need not be 
deducted as otherwise would be 
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required under § 240.15c3-—1(c)(2)(iv)(B) 
of this title; and 

(5) In determining net worth, all long 
and short positions in unlisted options 
that are Treasury market risk 
instruments shall be evaluated in the 
manner set forth in § 240.15c3- 
1(c)(2)(i)(B)(2) and not in the manner set 
ay in § 240.15c3-1(c)(2)(i)(B){2) of this 
title. 

(e) Treasury market risk instruments. 
(1) For purposes of this part, the term 
“Treasury market risk instrument” 
means the following dollar-denominated 
securities, debt instruments, and 
derivative instruments: 

(i) Government securities, except 
equity securities and those mortgage- 
backed securities described in 
paragraph (e)(2) of this section; 


(ii) Zero-coupon receipts or 
certificates based on marketable 
Treasury notes or bonds; 

(iii) Certificates of deposit of no more 
than one year to maturity; 

(iv) Bankers acceptances;- 

(v) Commercial paper of no more than 
one year to maturity rated in one of the 
three highest categories by at least two 
nationally recognized statistical rating 
organizations; 

(vi) Futures, forwards, and options on 
Treasury market risk instruments 
described in paragraphs (e)(1) (i) 
through (v) of this section or on time 
deposits whose changes in yield are 
closely correlated with the Treasury 
market risk instruments described in 
paragraph (e)(1)(iii) of this section, 
settled on a cash or delivery basis; and 


Term or type for non-zero-coupon instruments 


Less than 45 days 


15 years and over. 
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At least 45 days but less than 135 days.... 

At least 135 days but less than 9 months 

At least 9 months but less than 1 year, 6 months 

At least 1 year, 6 months but less than 3 years, 6 months 
At least 3 years but less than 7 years, 6 months 

At least 7 years, 6 months but less than 15 years.... 


Less than 45 days. 

At least 45 days but less than 135 days. 

At least 135 days but less than 9 months. 

At least 9 months but less than 1 year, 6 months. 

At least 1 year, 6 months but less than 3 years. 

At least 3 years, 6 months but less than 5 years, 6 months. 
At least 5 years, 6 months but less than 9 years. 
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(vii) Options on those futures 
contracts described in paragraph 
(e)(1){vi) of this section, settled on a 
cash or delivery basis. 

(2) “Treasury market risk instrument” 
does not include mortgage-backed 
securities that do not pass through to 
each security holder on a pro rata basis 
a distribution based on the monthly 
payments and prepayments of principal 
and interest on the underlying pool of 
mortgage collateral less fees and 
expenses. 

(f)(1) Haircut categories. For purposes 
of this part, the applicable catgories 
within which non-zero-coupon and zero- 
coupon Treasury market risk 
instruments are classified are: 


Term for zero-coupon instruments 


At least 9 years, but less than 12 years. 
At least 12 years but less than 21 years. 


21 years and over. 
All fixed rate mortgage-backed securities that are Treasury market 


All adjustable rate mortgage-backed securities that are Treasury 


market risk instruments. 


(2) Haircut factors. For purposes of 
this part, the applicable net position and 
offset haircut factors to be used in the 
calculation of the Treasury market risk 
haircut are as follows: 


(3) Category pair hedging 
disallowance haircut factors. For _ 
purposes of this part, the applicable 


category pair hedging disallowance 
haircut factors to be used in the 


(g) Total haircuts. “Total haircuts” 
equals the sum of the credit risk haircut 
and the market risk haircut. 

(1) Credit risk haircut. The “credit risk 
haircut” equals the sum of the total 
counterparty exposure haircut, the total 
concentration of credit haircut and the 
credit volatility haircut. 

(i) Net credit exposure. For purposes 
of this part, net credit exposure shall 
equal: 


calculation of the Treasury market risk 
haircut are as follows: 


Percent disallowed 


(A) The sum of the dollar amount of 
funds, debt instruments, other securities, 
and other inventory at risk to the 
government securities broker or dealer 
in the event of the counterparty’s default 
and the market value of purchased 
unlisted options written by the 
counterparty that are Treasury market 
risk instruments, 

(B) Reduced, but not to less than zero, 
by the sum of: 
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(2) The dollar amount of funds, debt 
instruments, other securities, and other 
inventory at risk to the counterparty in 
the event of the government securities 
broker's or dealer's default and the 
market value of unlisted options written 
by the government securities broker or 
dealer and held by the counterparty that 
are Treasury market-risk instruments; 

(2) The deductions taken from net 
worth for unsecured receivables, 
repurchase and reverse repurchase 
agreement deficits, aged fails to deliver, 
and aged fails to receive arising from 
transactions with the counterparty; 

(3) Demand deposits in the case 
where the counterparty is a commercial 
bank; 

(4) Custodial holdings of securities in 
the case where the counterparty is a 
clearing bank or clearing broker of the 
government securities broker or dealer; 
and 

(5) Exposure to a counterparty due to 
holding marketable instruments subject 
to market risk haircuts under Appendix 
A to this section (§ 402.2a) for which the 
counterparty is the obligor. 

(ii) Total counterparty exposure 
haircut. The “total counterparty 
exposure haircut” equals the sum of the 
counterparty exposure haircuts taken 
for all counterparties of the government 
securities broker or dealer. The 
“counterparty exposure haircut” equals 
the product of a counterparty exposure 
haircut factor of 5 percent and the net 
credit exposure to a single counterparty 
not in excess of 15 percent of the 
government securities broker's or 
dealer's liquid capital. 

(iii) Total concentration of credit 
haircut. The “total concentration of 
credit haircut” equals the sum of the 
concentration of credit haircuts taken 
for all counterparties of the government 
securities broker or dealer. The 
“concentration of credit haircut” equals 
the product of a concentration of credit 
haircut factor of 25 percent and the 
amount by which the net credit 
exposure to a single counterparty is in 
excess of 15 percent of the government 
securities broker's or dealer's liquid 
capital. 

(iv) Credit volatility haircut. The 
“credit volatility haircut” equals the 
product of a credit volatility haircut 
factor of 0.15 percent and the dollar 
amount of the larger of the gross long 
position or gross short position in those 
Treasury market risk instruments 
described in paragraphs (e)(1) (iii), (iv) 
and (v) of this section that have a term 
to maturity greater than 45 days, 
including futures, forwards and options 
en settled on a cash or delivery 

asis. 


(2) Market risk haircut. The “market 
risk haircut" equals the sum of the 
Treasury market risk haircut and the 
other securities haircut, calculated in 
accordance with the provisions of 
Appendix A of this section, § 402.2a. 

(h) Debt-equity requirements, No 
government securities broker or dealer 
shall permit the total of outstanding 
principal amounts of its satisfactory 
subordination agreements as defined in 
§ 240.15c3-1d of this title (Appendix D 
to SEC Rule 15c3-1) modified as 
provided in Appendix D to this section, 
§ 402.2d, to exceed the allowable levels 
set forth in § 240.15c3—1(d) of this title. 

(i) Limitation on withdrawal of equity 
capital. No equity capital of the 
government securities broker or dealer 
or a subsidiary or affiliate consolidated 
pursuant to Appendix C to this section, 
§ 402.2c, may be withdrawn by action of 
a stockholder or partner, or by 
redemption or purchase of shares of 
stock by any of the consolidated entities 
or through the payment of dividends or 
any similar distribution, nor may any 
unsecured advance or loan be made to a 
stockholder, partner, sole proprietor or 
employee if, after giving effect thereto 
and to any other such withdrawals, 
advances or loans and any Payments of 
Payment Obligations (as defined in 
§ 240.15c3-1d of this title, Appendix D to 
SEC Rule 15c3-1, modified as provided 
in Appendix D to this section, § 402.2d) 
under satisfactory subordination 
agreements which are scheduled to 
occur within six months following such 
withdrawal, advance or joan, either: 

(1) The ratio of liquid capital to total 
haircuts, determined as provided in 
§ 402.2, would be less than 150 percent; 
or 

(2) Liquid capital minus total haircuts 
would be less than 120 percent of the 
minimum capital required by § 402.2(b) 
or § 402.2(c) as applicable; or 

(3) In the case of any government 
securities broker or dealer included in 
such consolidation, the total outstanding 
principal amounts of satisfactory 
subordination agreements of the 
government securities broker or dealer 
(other than such agreements which 
qualify as equity under § 240.15c3-1(d) 
of this title) would exceed 70% of the 
debt-equity total as defined in such 
§ 240.15c3-1(d). 

The term equity capital includes capital 
contributions by partners, par or stated 
value of capital stock, paid-in capital in 
excess of par, retained earnings or other 
capital accounts. The term equity capital 
does not include securities accounts of 
partners and balances in limited 
partners, capital accounts in excess of 
their stated capital contributions. This 
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provision shall not preclude a 
government securities broker or dealer 
from making required tax payments or 
preclude the payment to partners of 
reasonable compensation. 

(i) Modification of appendices to 
§ 240.15c3-1 of this title. For purposes of 
this section, Appendix C to this section 
(§$ 402.2c) is substituted for Appendix C 
to Rule 15c3—1 (§ 240.15c3-1c of this 
title), and Appendix D to Rule 15c3-1 
(§ 240.15c3—1d of this title), relating to 
Satisfactory Subordination Agreements, 
is modified as provided in Appendix D 
to this section (§ 402.2d). 


§ 402.2a Appendix A—Calculation of 
market risk haircut for purposes of 
§ 402.2(9)(2). 

The market risk haircut is the sum of 
the Treasury market risk haircut and the 
other securities haircut, calculated as 
follows. 

(a) Treasury market risk haircut. The 
“Treasury market risk haircut” equals 
the sum of the total governments offset 
portion haircut, the total futures and 
options offset haircut, the total hedging 
disallowance haircut, and the residual 
net position haircut, calculated with 
respect to financings and positions in 
Treasury market risk instruments, 
except to the extent that a permissible 
election is made pursuant to paragraph 
(b)(1) of this section to include qualified 
positions in the calculation of the other 
securities haircut. 

(1) Total governments offset portion 
haircut. The “total governments offset 
portion haircut” equals the sum of the 
governments offset portion haircuts 
calculated for each category in 
§ 402.2(f)(1). The “governments offset 
portion haircuts” equal, for each 
category in § 402.2(f)(1), the product of 
the offset haircut factor for that category 
set out in § 402.2(f)(2) and the smaller of 
the absolute values of the gross long 
immediate position or gross short 
immediate position for that category. 
Schedules B and C in paragraph (c) of 
this Appendix can be used to make this 
calculation. — 

(i)(A) The “gross long immediate 
position” for purposes of this part 
equals, for each category except 
categories MB and AR in § 402.2(f}(1), 
the sum of the market values of each 
long immediate position in Treasury 
market risk instruments with a term to 
maturity (or, in the case of a floating 
rate note, the time to the next scheduled 
interest rate adjustment or the term to 
maturity, whichever is less) 
corresponding to such category, the 
contract values of each reverse 
repurchase agreement with a term to 
maturity or time to the next scheduled 
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interest rate adjustment, whichever is 
less, corresponding to that category, and 
the values of the cash collateral of each 
security borrowing with a term to 
maturity or time to next scheduled 
interest rate adjustment, whichever is 
less, corresponding to such category. 

(B) In the case of category MB, the 
“gross long immediate position” equals 
the sum of the market values of all long 
immediate positions in fixed rate 
mortgage-backed securities which are 
Treasury market risk instruments. 

(C) In the case of category AR, the 
“gross long immediate position” equals 
the sum of the market values of all long 
' immediate positions in adjustable rate 
mortgage-backed securities which are 
Treasury market risk instruments. 

(ii)(A) The “gross short immediate 
position” for purposes of this section 
_ equals, for each category except 
categories MB and AR in § 402.2(f)(1), 
the sum of the market values of each 
short immediate position in Treasury 
market risk instruments with a term to 
maturity (or, in the case of a floating 
rate note, the time to the next scheduled 
interest rate adjustment or the term to 
maturity, whichever is less) 
corresponding to such category, and the 
values of funds received from each 
financing transaction (including 
repurchase agreements, securities 
lending secured by cash collateral, and 
bank loans, but excluding subordinated 
debt which meets the requirements of 
§ 240.15c3-1d of this title modified as 
provided in § 402.2d) with a term to 
maturity or time to the next scheduled 
interest rate adjustment, whichever is 
less, corresponding to that category. 

(B) In the case of category MB, the 
“gross short immediate position” equals 
the sum of the market values of all short 
immediate positions in fixed rate 
mortgage-backed securities which are 
Treasury market risk instruments. 

(C) In the case of category AR, the 
“gross short immediate position” equals 
the sum of the market values of all short 
immediate positions in adjustable rate 
mortgage-backed securities which are 
Treasury market risk instruments. 

(iii) The term “long immediate 
position” in a Treasury market risk 
instrument means, for purposes of this 
part: 

(A) The net long position in a 
Treasury market risk instrument as of 
the trade date, except when the 
settlement date, in the case of a 
Treasury market risk instrument except 
a mortgage-backed security, is 
scheduled more than five business days 
in the future, and, in the case of a 
mortgage-backed security, more than 
thirty calendar days in the future; 


(B) The net long when-issued position 
in a marketable U.S. Treasury security 
between announcement and issue date; 
and 

(C) The net long when-issued position 
in a government agency or a government 
sponsored agency debt security between 
release date and issue date. 

(iv) The term “short immediate 
position” on a Treasury market risk 
instrument means, for purposes of this 
part: 

(A) The net short position in a 
Treasury market risk instrument as of 
the trade date, except when the 
settlement date, in the case of a 
Treasury market risk instrument except 
a mortgage-backed security, is 
scheduled more than five business days 
in the future, and, in the case of a 
mortgage-backed security, more than 
thirty calendar days in the future; 

(B) The net short when-issued position 
in a marketable U.S. Treasury security 
between announcement and issue date; 
and 

(C) The net short when-issued 
position in a government agency or a 
government sponsored agency debt 
security between release date and issue 
date. 

(2) Net immediate position interim 
haircut. The “net immediate position 
interim haircut” equals, for each 
category in § 402.2(f)}(1), the product of 
the net position haircut factor for that 
category and the sum of the gross long 
immediate position and the gross short 
immediate position for that category. For 
purposes of this part, a gross long 
immediate position shall be a positive 
number and a gross short immediate 
position shall be a negative number. 
Schedules B and C in paragraph (c) of 
this appendix can be used to make this 
calculation. 

(3) Total futures and options offset 
haircut. The “total futures and options 
offset haircut” equals the sum of the 
futures and options offset haircuts 
calculated for each category in 
§ 402.2(f}(1). The “futures and options 
offset haircut” equals, for each category 
in § 402.2(f)(1), the product of a futures 
and options offset factor of 20 percent 
and the smaller of the absolute values of 
the positive and negative aggregate 
interim haircuts for that category. 
Schedule D in paragraph (c) of this 
appendix can be used to make this 
calculation. 

(i) Positive aggregate interim haircut. 
The “positive aggregate interim haircut” 
equals, for each category in § 402.2(f)(1), 
the sum of the positive net immediate 
position interim haircut (see paragraph 
(a)(2) of this appendix), the gross long 
futures and forward interim haircut, and 
the positive gross options interim 
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haircut for that category. Schedule D in 
paragraph (c) of this appendix can be 
used to make this calculation. 

(A) Gross long futures and forward 
interim haircut. The “gross long futures 
and forward interim haircut” equals, for 
each category in § 402.2(f)(1), the sum of 
the interim haircuts on each long futures 
position and long forward position 
placed, in the case of a futures or 
forward contract on Treasury market 
risk instruments except mortgage- 
backed securities, in the category 
corresponding to the sum of the term to 
maturity of the contract and the term to 
maturity of the underlying instrument at 
the time of the maturity of the contract 
or, in the case of a futures or forward 
contract on Treasury market risk 
mortgage-backed securities, the category 
corresponding to the type of Treasury 
market risk mortgage-backed security. 

(2) For purposes of this part, the 
“interim haircut on each long futures 
position and each long forward 
position” is the product of the net 
position haircut factor for the category 
corresponding to, in the case of a futures 
or forward contract on Treasury market 
risk instruments except mortgage- 
backed securities, the maturity of the 
underlying instrument at the time of the 
maturity of the contract or, in the case of 
a futures or forward contract on 
Treasury market risk mortgage-backed 
securities, the type, of Treasury market 
risk mortgage-backed security and the 
value of the long futures position or long 
forward position evaluated at the 
current market price for such contract. 

(2) For purposes of this part, the gross 
long futures and forward interim haircut 
shall be a positive number. 

(B) Positive gross options interim 
haircut. The “positive gross options 
interim haircut” equals, for each 
category in § 402.2(f)(1), the sum of the 
interim haircuts on each purchased call 
and sold put placed in the category in 
which the underlying instrument would 
be placed. 

(1) For purposes of this part, the 
“interim haircut on each purchased call 
and sold put” equals the lesser of the 
market value of the option or, (7) in the 
case of an option on a cash instrument, 
the product of the net position haircut 
factor for the category to which the 
underlying cash instrument corresponds 
and the market value of the underlying 
cash instrument or, (i ) in the case of an 
option on a futures contract, the interim 
haircut on the underlying futures 
contract. 

(2) For purposes of this part, the 
positive gross options interim haircut is 
a positive number. 
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(ii) Negative aggregate interim 
haircut. The “negative aggregate interim 
haircut” equals, for each category in 
§ 402.2(f)(1), the sum of the negative net 
immediate position interim haircut (see 
paragraph (a)(2) of this appendix), the 
gross short futures and forward interim 
haircut, and the negative gross options 
interim haircut for that category. 
Schedule D in paragraph (c) of this 
appendix can be used to make this 
calculation. 

(A) Gross short futures and forward 
interim haircut. The “gross short futures 
and forward interim haircut” equals, for 
each category in § 402.2(f)(1), the sum of 
the interim haircuts on each short 
futures position and short forward 
position placed, in the case of a futures 
or forward contract on Treasury market 
risk instruments except mortgage- 
backed securities, in the category 
corresponding to the sum of the term to 
maturity of the contract and the term to 
maturity of the underlying instrument at 
the time of the maturity of the contract 
or, in the case of a futures or forward 
contract on Treasury market risk 
mortgage-backed securities, in the 
category corresponding to the type of 
Treasury market risk mortgage-backed 
security. 

(1) For purposes of this part, the 
“interim haircut on each short futures 
position and each short forward 
position” is the product of the net 
position haircut factor for the category 
corresponding to, in the case of a futures 
or forward contract on Treasury market 
risk instruments except mortgage- 
backed securities, the maturity of the 
underlying instrument at the time of the 
maturity of the contract or, in the case of 
a futures or forward contract on 
Treasury market risk mortgage-backed 
securities, the type of Treasury market 
risk mortgage-backed security and the 
value of the short futures position or 
short forward position evaluated at the 
current market price for such contract. 

(2) For purposes of this part, the gross 
short futures and forward interim 
haircut is a negative number. 

(B) Negative gross options interim 
haircut. The “negative gross options 
interim haircut” equals, for each 
category in § 402.2(f)(1), the sum of the 
interim haircuts on each sold call and 
purchased put placed in the category in 
which the underlying instrument would 
be placed. 

(2) For purposes of this part, the 
“interim haircut on each sold call and 
purchased put” equals the lesser of the 
market value of the option or, (/) in the 
case of an option on a cash instrument, 
the product of the net position haircut 
factor for the category to which the 


underlying cash instrument corresponds 
and the market value of the underlying 
cash instrument or, (i/) in the case of an 
option on a futures contract, the interim 
haircut on the underlying futures 
contract. 

(2) For purposes of this part, the 
negative gross options interim haircut is 
a negative number. 

(4) Total hedging disallowance 
haircut. The “total hedging disallowance 
haircut” equals the sum of the hedging 
disallowance haircuts calculated 
pursuant to each netting of qualified 
netting interim haircuts. The “hedging 
disallowance haircut” equals the 
absolute value of the product of the 
applicable category pair hedging 
disallowance haircut factor specified in 
§ 402.2(f)(3) and the smaller in absolute 
value of any two qualified netting 
interim haircuts, netted in accordance 
with the provisions of this paragraph. 
Schedule E in paragraph (c) of this 
appendix can be used to make this 
calculation. 

(i) Qualified netting interim haircut. 
The term “qualified netting interim 
haircut” means a residual position 
interim haircut or a net residual position 
interim haircut. 

(A) Residual position interim haircut. 
The “residual position interim haircut” 
equals, for each category in § 402.2(f)(1), 
the sum of the positive aggregate interim 
haircut and the negative aggregate 
interim haircut corresponding to the 
category, calculated in accordance with 
the provisions of paragraph (a)(3) of this 
appendix. 

(B)(2) Net residual position interim 
haircut. The “net residual position 
interim haircut” equals, for any two 
categories between which netting is 
permitted, the sum of (/) the residual 
position interim haircuts calculated for 
those categories, in the case of the 
category of the larger in absolute value 
of the two residual position interim 
haircuts being netted, and (//) zero, in 
the case of the category of the smaller in 
absolute value of the two residual 
position interim haircuts being netted. 

(2) For the purposes of this paragraph 
(a)(4), netting is permitted only between 
categories for which a category pair 
hedging disallowance haircut factor has 
been specified in paragraph § 402.2(f)(3). 

(ii) Net residual position interim 
haircuts shall be substituted for the 
residual position interim haircuts in the 
respective categories in which they have 
been placed and shall be considered as 
if they were residual position interim 
haircuts. New net residual position 
interim haircuts may continue to be 
calculated until for each category pair 
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for which netting is permitted at least 
one of the two qualified netting interim 
haircuts is zero or both qualified netting 
interim haircuts are of the same sign. 

(5) Residual net position haircut. The 
“residual net position haircut” equals 
the sum of the absolute values of all 
qualified netting interim haircuts 
remaining in each category after the 
completion of the calculation of 
permissible nettings described in 
paragraph (a)(4) of this section. 
Schedule E in paragraph (c) of this 
appendix can be used to make this 
calculation. 

(b) Other securities haircut. The 
“other securities haircut" equals the sum 
of all deductions specified in § 240.15c3- 
1 (c)(2)(vi) and (c)(2)(viii) of this title and 
§§ 240.15c3—1a and 240.15c3-1b of this 
title for long and short positions in 
securities, futures contracts, forward 
contracts, options, and other inventory 
which are not Treasury market risk 
instruments as defined in § 402.2(e). 

(1) A registered government securities 
broker or dealer may elect to exclude 
from its calculation of the Treasury 
market risk haircut and include in its 
calculation of the other securities 
haircut long and short positions in 
Treasury market risk instruments if such 
positions form part of a hedge against 
long and short positions in securities, 
futures contracts, forward contracts, or 
options which are not Treasury market 
risk instruments. The market value of 
each position or portion of a position in 
Treasury market risk instruments 
excluded from the calculation of the 
Treasury market risk haircut and 
included in the calculation of the other 
securities haircut may not exceed the 
market value of the position which it 
offsets as part of a hedge. 

(2) For purposes of this paragraph (b), 
a gross long or short position in 
Treasury market risk instruments shall 
be considered part of a hedge if the 
inclusion of such position in the 
calculation of the other securities 
haircut would serve to reduce said 
haircut. 

(c) Schedules. This paragraph sets 
forth schedules which may be used by 
government securities brokers or dealers 
in the calculation of total haircuts as 
required by this Part 402. The 
appropriate regulatory agency or 
designated examining authority may 
specify other substantially similar forms 
required to be used by government 
securities brokers or dealers in the 
calculation: of such haircuts. 
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SCHEDULE A.—LiquiD CAPITAL SCHEDULE A.—LiquiD Capital ReQquirRe- | SCHEDULE A.—LiquiD CAPITAL REQUIRE- 
REQUIREMENT SUMMARY COMPUTATION MENT SUMMARY COMPUTATION—Con- MENT SUMMARY COMPUTATION—Con- 
Ein thousands of dollars) tinued tinued 
1. Liquid capital? oo... ssscseesee Bie oe ee a ce ea ee 


2. Haircuts on security and financing d. Residual net position haircut c. Credit volatility haircut ................. 
positions including —_ contractual (Schedule E) ......s.ccvssssscsssssesssssssees 4. Total haircuts (sum of lines 2 a 
ete sisal diiaaons e. Other securities haircut (use through @, 3 a, b, ANd C) ........ccseeecsneees 

total govern ; SEC fACtOrs).....-sssersecscnsecssesenseesnees 5. Capital-to-risk ratio (line 1 divided 
. = a eee C)..... 3. Haircuts on credit exposure: tg ONG oe 
. 10) es options a. Total count exposure 
offset haircut (Schedule D)......... haircut eee 


c. Total hedging disallowance b. Total exposure concentration 
haircut (Schedule E) snus wah 


SCHEDULE B.—CALCULATION OF NET IMMEDIATE POSITIONS IN SECURITIES AND FINANCINGS 
os 
inancing positions portions immedia c iate 
eae ee | aes a 
ee ra he Or Bore 


1.5-3.5 years (1.5-3 years). 
3.5-7.5 years (3-5.5 years) 
7.5-15 years (5.5-9 years) 
6 7# 8# 
(1+3) (2+4) (Note 1) 


rezerrrTAammMoow>yr 


BEC-ITaNmoOw> 
i] 


#Carry forward to Schedule C. 

Note 1: The offset portion (Column 7) is the smaller of Columns 5 and 6. 

1 The categories are designated in section 402.2(f)(1). A category contains all securities with maturities greater than or equal to the lower of 
the designated maturities, but less than the higher. Maturity designations in parentheses refer to maturities of zero-coupon instruments to be 
orp in that category. In categories A, B, C, and D, zero-coupon instruments are to be treated in the same manner as all other instruments. A 

year (.5) is always considered to be 6 months. : s 

2 Long financings are financings which provide securities to a broker or dealer; short financings are those which provide funds. 


SCHEDULE C.—GOVERNMENTS OFFSET PORTION AND NET IMMEDIATE POSITION INTERIM HAIRCUTS CALCULATION 


Governments offset portion Net immediate position 
Dollar | Haircuts | Dollar Interim 
haircuts 


amounts amounts Factors 


1.5-3.5 years (1.5-3 years)... 
3.5-7.5 years (3-5.5 years)... 


7.5-15 years (5.5-9 years) 


>eec-roONmoow> 


Io 


Adjustable rate mortgage-backed 
Total Governments Offset Portion Haircut 
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# Carry to Schedule A, line 

## forward fo Schedule D (or Schedule , if no forwards, futures, or options). 

Norte 1: From Schedule B 

"The catagories ae designatod in section 402.2101) A cal ee ee ee ee oe eae Se ae 
the designated maturities, but less mene: Naber. Maturity it parentheses refer to: maturities of zero-coupon instruments to be 
placed in the category. erat , C, and D, zero-coupon instruments are to be treated in the same manner as all other instruments. A 


haif year (.5) is always 


SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WiTH GROSS FUTURES AND OPTIONS 
INTERIM HAIRCUTS 


Lin thousands of dollars] 


Aggregate interim 


coon utures Options soteat 
ee ef bw foe | Stel 
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SCHEDULE D.—CONSOLIDATION OF NET IMMEDIATE POSITION INTERIM HAIRCUTS WITH GROSS FUTURES AND OPTIONS 
INTERIM HAIRCUTS—Continued 


[In thousands of dollars] 


Aogregte erm 
haircuts 
Futures and forward 


18 | 19 (Note 2) 20## 
(17+ 18) 


columns 17 and 18. 
ion 401.2(f}(1). A category contains all securities with maturities greater than or equal to the lower of 
igher. Maturity designations in parentheses refer to maturities of zero-coupon instruments to be 
D, zero-coupon instruments are to be treated in the same manner as all other instruments. A 


ted from the total of column 19. 
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SCHEDULE E—CALCULATION OF HEDGING DISALLOWANCE HAIRCUTS WHEN NETTING HAIRCUTS ACROSS CATEGORIES ! 
fin thousands of dollars] 


26 
(Note 2) 


#Column 27 carries forward to Schedule A, line 2c. 

# #Column 28 total carries forward to Schedule A, line 2d. 

Note 1: ne eee if no forwards, futures, or options). 

Note 2: Net of two offsetting haircuts of paired maturity categories. 

Note 3: For every in column 20 there should be an entry in either column 27 or 28 (but never both). 

ee ee socton 40221"). A ctogry cota a 

designated 2(f)(1). A category contains alt securities with maturities greater than or equal to the lower of 

th dactgnaned euanalins tetieas tan On than Maturity designations in parentheses refer to maturities of zero-coupon instruments to be 
placed in the category. ne C, and D, zero-coupon. instruments are to be treated in the same manner as all other instruments. A 
half year (.5) is always considered to be 6 months. 
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Instructions to Schedules A through E 


Schedules A through E may be used 
by government securities brokers or 
dealers subject to 17 CFR Part 402 to 
determine the firm's capital-to-risk ratio. 
Section 402.2 provides that a 
government securities broker or dealer 
must meet the applicable minimum 
dollar liquid capital requirement and 
that the firm’s ratio of liquid capital to 
risk (total haircuts) must be at least 
1.2:1; liquid capital must exceed risk by 
at least 20 percent. Total haircuts is the 
risk measure used in the ratio; it is made 
up of measures of market risk and 
measures of credit risk. The market risk 
of a government securities broker's or 
dealer's positions is accounted for 
through the Treasury market risk haircut 
and the other securities haircut. Credit 
risk is accounted for in the counterparty 
exposure, concentration of credit, and 
credit volatility haircuts and in the 
computation of liquid capital through the 
various deductions and charges. 

Only positions in Treasury market 
risk instruments and financings may be 
used in the calculation of the Treasury 
market risk haircut. Treasury market 
risk instruments and financings are 
described in 17 CFR 402.2 and in the 
instructions to the schedule where they 
are to be first entered. All other types of 
financial instruments are to be included 
in the calculation of the other securities 
haircut. Calculation of the other 
securities haircut is based on the SEC's 
Rule 15c3-2 (17 CFR 240.15c3-3). 

Treasury market risk instruments may 
be excluded from the calculation of the 
Treasury market risk haircut if they are 
included as part of a hedge against long 
and short positions in securities, futures 
contracts, forward contracts, or options 
that are not Treasury market risk 
instruments in the calculation of the 
other securities haircut. The market 
value of the Treasury market risk 
instruments excluded may not exceed 
the market value of the position(s) 
against which they are being hedged. 
The result of this transfer of the 
Treasury market risk instruments must 
be a reduction in the other securities 
haircut. 

The categories for classifying 
Treasury market risk instruments are 
designated in 17 CFR 402.2(f)(1). The 
categories, which are designated by a 
maturity range, contain all securities 
with remaining terms to maturity greater 
than or equal to the lower end of the 
range but less than the higher. A half 
year is always considered to be 6 
months. In categories A through D, zero- 
coupon instruments are to be treated in 
the same manner as all other 
instruments. In categories E through J, 


the maturity designations in parentheses 
give the maturities of the zero-coupon 
instruments to be placed in that 
category. All mortgage-backed securities 
that are Treasury market risk 
instruments are to be placed in category 
MB or category AR, depending on 
whether they are backed by 
conventional or adjustable-rate 
mortgages. 

All haircuts may be calculated to the 
nearest hundred dollars, unless such 
rounding would materially affect the 
liquid capital calculation. 

Appendix A to the Preamble 
published with the temporary 
regulations for 17 CFR Part 402 (52 FR 

, May 26, 1987) contains an 
example of the capital calculation. It 
may also be used as an aid in 
completing these schedules. 


Schedule A—Liquid Capital 
Requirement Summary Computation 


Schedule A is used to determine the 
capital-to-risk ratio by comparing liquid 
capital to total haircuts. Schedule A will 
be the last schedule completed as many 
of the haircuts entered on Schedule A 
are calculated on Schedules B through E. 

Line 1—Enter liquid capital, which is 
identical to the amount reported on line 
3640 of the Report on Finances and 
Operations of Government Securities 
Brokers and Dealers, Form G—405. 

Line 2—Haircuts on “Security and 
Financing Positions” including 
contractual commitments: 

a. Enter the Total Governments Offset 
Portion Haircut from column 10 of 
Schedule C. 

b. Enter the Total Futures and Options 
Offset Haircut from column 19 of 
Schedule D. 

c. Enter the Total Hedging 
Disallowance Haircut as calculated in 
Schedule E, column 27. 

d. Enter the Residual Net Position 
Haircut as given in column 28 of 
Schedule E. 

e. Enter the other securities haircut as 
determined by applying the SEC haircut 
factors to securities, futures contracts, 
forward contracts, options and other 
inventory that are not Treasury market 
risk instruments as defined in 17 CFR 
402.2(e) or financings used in the 
calculation of the Treasury market risk 
haircut. The other securities haircut is 
the sum of all applicable deductions as 
specified in 17 CFR 240.15c3-1(c)(2){vi) 
and (c)(2)(viii) and in 17 CFR 240.15c3— 
1a and 240.15c3-1b. Any position(s) in 
Treasury market risk instruments that 
have been excluded from the calculation 
of the Treasury market risk haircut 
because they are part of a hedge with 
these other instruments are to be 
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included in the calculation of this 
haircut. 

Line 3—Haircuts on credit exposure: 

a. Enter the total counterparty 
exposure haircut which is the sum of the 
counterparty exposure haircut with each 
counterparty. A counterparty exposure 
haircut is equal to 5 percent of the net 
credit exposure to a single counterparty 
which is not in excess of 15 percent of 
the government securities broker's or 
dealer’s liquid capital. If the net credit 
exposure to a counterparty does exceed 
15 percent of liquid capital, the excess 
will be used in calculating the total 
concentration of credit haircut on line 
3b. 

Net credit exposure equals the 
difference between the government 
securities broker's or dealer's exposure 
to a single counterparty and that 
counterparty’s exposure to the 
government securities broker or dealer. 
The government securities broker's or 
dealer's exposure to a counterparty is 
equal to the sum of the dollar amount of 
funds, debt instruments, other securities, 
and other inventory at risk to the 
government securities broker or dealer 
in the event of the counterparty’s default 
and the market value of purchased 
unlisted options that are Treasury 
market risk instruments and were 
written by the counterparty. It does not 
include, however, (1} the deduction 
taken from net worth for unsecured 
receivables, repurchase and reverse 
repurchase agreement deficits, aged fails 
to deliver, and aged fails to receive 
arising from transactions with the 
counterparty, (2} demand deposits in the 
case where the counterparty is a 
commercial bank, (3) custodial holdings 
of securities in the case where the 
counterparty is a clearing bank or 
clearing broker of the government 
securities broker or dealer; or (4) 
exposure to the counterparty due to 
holding marketable instruments for 
which the counterparty is the obligor. 

The counterparty’s exposure to the 
government securities broker or dealer 
equals the dollar amount of funds, debt 
instruments, other securities, and other 
inventory at risk to the counterparty in 
the event of the government security 
broker's or dealer’s default and any 
unlisted options written by the 
government securities broker or dealer 
and held by the counterparty. 

b. Enter the total concentration of 
credit haircut which is the sum of all 
concentration of credit haircuts applied 
in cases where the net credit exposure 
(as defined above) to a single 
counterparty is in excess of 15 percent 
of the government securities broker's or 
dealer’s liquid capital. The 





19698 


concentration of credit haircut is 25 
percent of the amount of net credit 
exposure in excess of 15 percent of the 
government securities broker's or 
dealer's liquid capital. 

c. Enter the credit volatility haircut 
which equals a factor of 0.15 percent 
applied to the larger of the gross long or 
gross short immediate position in money 
market instruments qualifying as 
Treasury market risk instruments which 
mature in more than 45 days, and in 
futures, forwards and options on these 
instruments that are settled on a cash or 
delivery basis. Money market 
instruments qualifying as Treasury 
market risk instruments are (1) 
certificates of deposit with no more than 
one year to maturity, (2) bankers 
acceptances, and (3) commercial paper 
which has no more than one year to 
maturity and is rated in one of the three 
highest categories by at least two 
nationally recognized statistical rating 
organizations. 

Line 4—Enter total haircuts which is 
the sum of lines 2 a through e, and 3 a, b, 
and c. 

Line 5—Enter the capital-to-risk ratio 
which is found by dividing line 1, 
“Liquid capital,” by line 4, “Total 
haircuts.” The capital-to-risk ratio must, 
be at least equal to 1.2:1. 


Schedule B—Calculation of Net 
Immediate Position in Securities and 
Financings 

Schedule B is used to calculate the net 
immediate position in and offset portion 
of securities and financings. The results 
are then carried over to Schedule C for 
initial haircut calculations. Futures, 
forwards and options which are 
Treasury market risk instruments are to 
be entered on Schedule D. 

Positions in and financings on debt 
instruments other than mortgage-backed 
or adjustable rate mortgage-backed 
securities should be place in the 
category corresponding to their 
remaining term to maturity. In the case 
of a floating rate note, however, the note 
should be placed in the category 
corresponding to the time to the next 
scheduled interest rate adjustment or 
remaining term to maturity, whichever is 
less. 

Column 1—Under “Financings-Long” 
report in the appropriate category the 
contract value of reverse repurchase 
agreements and the value(s) of cash 
collateral on security borrowings. 
Financings so reported should be placed 
in the category corresponding to the 
remaining term to maturity or time to the 
next scheduled interest rate adjustment, 
whichever is less. 

Column 2—Under “Financings-Short" 
report in the appropriate category as a 


negative number the values of funds 
received from financing transactions. 
Include repurchase agreements, 
securities lending secured by cash 
collateral, and bank loans, but exclude 
subordinated debt which meets the 
requirements of 17 CFR 240.15c3-1d as 
modified by 17 CFR 402.2d. Financings 
so reported should be placed in the 
category corresponding to the remaining 
term to maturity or time to the next 
scheduled interest rate adjustment, 
whichever is less. 

Columns 3 and 4—Report in the 
appropriate column by maturity or type 
of mortgage-backed security under 
“Securities Positions” the sum of the 
market values of immediate positions in 
Treasury market risk instruments. The 
net position in each individual Treasury 
market risk instrument is to be 
appropriately reported as a long (+) or 
short (—) position in summation with all 
other positions of the same category and 
type (long/short). Short positions are 
assigned a negative value. Treasury 
market risk instruments are defined in 
17 CFR 402.2(e). Those to be reported in 
Schedule B are: 

(1) Government securities as defined 
in 17 CFR 400.3(j) except equity 
securities and mortgage-backed 
securities which do not pass through to 
the security holder on a pro rata basis a 
distribution based on the monthly 
payments and prepayments of principal 
and interest on the underlying pool of 
mortgage collateral less fees and 
expenses; 

(2) Zero-coupon receipts or 
certificates based on marketable 
Treasury notes or bonds; 

(3) Certificates of deposit of no more 
than — to maturity; 

(4) Bankers acceptances; and 

(5) Commercial paper of no more than 
one year to maturity rated in one of the 
three highest categories by at least two 
nationally recognized statistical rating 
organizations. 

Report all positions as of the trade 
date. If the settlement date is scheduled 
for more than five business days in the 
future (or, in the case of a mortgage- 
backed security, more than thirty 
calendar days in the future), then report 
the position as a forward contract on 
Schedule D. Also, under “Securities 
Positions” in the appropriate column 
and category, report any when-issued 
position in a marketable Treasury 
security between announcement and 
issue date and any when-issued position 
in a government agency or a government 
sponsored agency debt security between 
release date and issue date. 

Exclude positions in Treasury market 
risk instruments which form part of a 
hedge against long and short positions 
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in securities, futures contracts, forward 
contracts, or options that are not 
Treasury market risk instruments and. 
are to be included in the calculation of 
the other securities haircut. A position in 
a Treasury market risk instrument may 
only be included in the calculation of the 
other securities haircut to the extent that 
its market value does not exceed the 
market value of the position which it 
offsets as part of a hedge and the 
inclusion of the Treasury market risk 
instruments reduces the other securities 
haircut. 

Column 5—Under “Total Securities 
and Financing Positions (+)” report in 
the appropriate category the sum of the 
long financings (column 1) and long 
securities positions (column 3). 

Column 6—Under “Total Securities 
and Financing Positions (—)” report in 
the appropriate category the sum of the 
short financings (column 2) and short 
securities positions (column 4). 

Column 7—Under “Offset Portions” 
report in the appropriate category the 
lesser of the absolute values of the 
positive (column 5) or negative (column 
6) total securities and financing 
positions. - 

Column 6—Under ‘“‘Net Immediate 
Positions” report in the appropriate 
category the sum, or net value, of the 
positive (column 5) and negative 
(column 6) total securities and financing 
positions. 

Columns 7, “Offset Portions,” and 8, 
“Net Immediate Positions,” are to be 


carried to Schedule C. 


Schedule C—Governments Offset 
Portion and Net Immediate Position 
Interim Haircuts Calculation 


Schedute C is used to calculate the 
total governments offset portion haircut 
and net immediate position interim 
haircuts by applying offset and net 
position haircut factors to the offset 
portions and net immediate positions 
and offset portions in Treasury market 
risk instruments and financings. The 
total governments offset portion haircut 
is then carried to Schedule A, and the 
net immediate position interim haircuts 
are carried to Schedule D or E. 

Column 7—Transfer to column 7, 
“Governments Offset Portion-$ 
Amounts,” column seven from Schedule 
B, “Offset Portions.” 

Column 9—Thése are the governments 
offset portion haircut factors given at 17 
CFR 402.2(f)(2). They may be updated 
from time to time. 

Column 10—Under “Governments 
Offset Portion-Haircuts” report in the 
appropriate category the product of the 
corresponding values in column 7, “$ 
Amounts,” and in column 9, “Factors.” 
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To determine the total governments 
offset portion haircut, sum the values 
under “Governments Offset Portion- 
Haircuts” in column 10, and enter this 
number in the appropriate space. Carry 
this value to Schedule A, line 2a, 
converting from millions to thousands of 
dollars. 

Column 8—Transfer to column 8, “Net 
Immediate Positions-$ Amounts,” 
column eight from Schedule B, “Net 
Immediate Positions.” 

Column 11—These are the net 
immediate position haircut factors given 
at 17 CFR 402.2(f}(2). They may be 
updated from time to time. 

Column 12—Under “Net Immediate 
Positions-Interim Haircuts” place in the 
appropriate category the product of the 
corresponding values in column 8, “$ 
Amounts,” and in column 11, “Factors.” 
A haircut on a short position remains 
negative. 

Carry column 12 to Schedule D, or, if 
there are no futures or options positions, 
to Schedule E. 


Schedule D—Consolidation of Net 
Immediate Position Interim. Haircuts 
with Gross Futures and Options Interim 
Haircuts 


Schedule D is used to enter haircuts 
on futures, forwards and options 
positions and to calculate the total 
futures and options offset haircut and 
the residual position interim haircuts as 
needed for Schedules A and E 
respectively. If there are no futures and 
options positions, it is not necessary to 
fill out Schedule D. 

Report as a forward contract any 
position for which the time between 
trade date and settlement date is more 
than five business days (30 calendar 
days for a mortgage-backed security). 
Any when-issued position in a 
marketable Treasury security 
established between announcement and 
issue date and any when-issued position 
in a government agency or a government 
sponsored agency debt security 
established between release date and 
issue date is reported in the appropriate 
category on Schedule B under 
“Securities Positions.” 

Column 12—Transfer to column 12, 
“Net Immediate Position Interim 
Haircuts,” column 12 from Schedule C, 
“Net Immediate Positions-Interim 
Haircuts,” converting from millions to 
thousands of dollars. 

Columns 13 and 14—Under “Gross 
Interim Haircuts—Futures and Forward” 
enter in the appropriate category the 
sum of the interim haircuts on the 
futures or forward positions belonging to 
that category. The interim haircut on a 
futures or forward position equals the 
product of the value of the position 


evaluated at the current market price for 
such contract and the net position 
haircut factor that corresponds to either 
the term to maturity of the underlying 
instrument or, for mortgage-backed 
securities, the type of security. The term 
to maturity of the underlying instrument 
is the term to maturity of the deliverable 
security at the time of the maturity of 
the futures or forward contract. The 
haircut on a futures or forward position 
on a non-mortgaged-backed instrument 
is to be entered in the category 
corresponding to the sum of the 
remaining time to maturity of the futures 
or forward contract and the maturity of 
the underlying instrument. Haircuts on 
futures and forwards on mortgage- 
backed securities are to be entered in 
the appropriate mortgage-backed 
securities category. The interim haircuts 
on long futures and forwards are 
positive {column 13), and on short 
futures and forwards, negative (column 
14). 

Columns 15 and 16—Under “Gross 
Interim Haircuts—Options” enter, in the 
category in which the instrument 
directly underlying the contract would 
be entered, the lesser of (1) the market 
value of the option or (2) the net 
immediate position interim haircut on 
the underlying cash instrument or gross 
futures interim haircut on the underlying 
futures contract. Note that in the case of 
an option on a futures contract the 
category in which the option contract is 
to be entered is the sum of the remaining 
time to maturity of the futures or 
forward contract and the maturity of the 
instrument underlying the futures or 
forward contract. The haircut factor 
used to determine the gross futures 
interim haircut is that factor 
corresponding to the term to maturity of 
the deliverable security at the time of 
the maturity of the futures or forward 
contract. Gross option haircuts on 
purchased calls and sold puts are 
positive, those on sold calls and 
purchased puts are negative. 

Column 17—Under “Aggregate Interim 
Haircuts (+)” enter in the appropriate 
category, the sum of any positive net 
immediate position interim haircut 
(column 12) and the positive gross 
option (column 15) and gross futures and 
forward (column 13) interim haircuts for 
that category. 

Column 18—Under “Aggregate Interim 
Haircuts {—}" enter in the appropriate 
category, the sum of any negative net 
immediate position interim haircut 
(column 12} and the negative gross 
option (column 16) and gross futures and 
forward (column 14) interim haircuts for 
that category. 

Column 19—Under “Futures and 
Options Offset Portions” enter, in the 
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appropriate category, the lesser of the 
absolute values of the positive and 
negative aggregate interim haircuts 
(columns 17 and 18) for that category. 

The total futures and options offset 
portion is the sum of the values in 
column 19 under “Futures and Options 
Offset Portions.” 

The total futures and options offset 
haircut is the total futures and options 
offset portion multiplied by a factor of 
20 percent and is carried to line 2b, 
Schedule A. 

Column 20—Enter in the appropriate 
category under “Residual Position 
Interim Haircuts” the sum, or net value, 
of the positive and negative aggregate 
interim haircuts. Carry this to column 20 
on Schedule E. 


Schedule E—Calculation of Hedging 
Disallowance Haircuts when Netting 
Haircuts Across Categories 


Schedule E is used to calculate the 
hedging disallowance and residual! net 
position haircuts which are then carried 
to Schedule A. The purpose of Schedule 
E is to hedge positions in different 
categories in order to reduce total 
haircuts. Netting the residual position 
interim haircuts reflects the risk 
reduction inherent in hedges between 
positions in different categories where 
the price volatility is reasonably well 
correlated. 

Section 402.2(f){3} of the rule specifies 
the hedging disallowance haircut factors 
for the category pairs. Netting of 
residual position interim haircuts is 
permitted only between any two 
categories for which a hedging 
disallowance haircut factor is specified. 
Hedging disallowance haircuts are 
similar to offset haircuts in that they are 
applied to the smaller of the two 
residual position interim haircuts and 
represent the portion of the hedge being 
“disallowed.” A hedging disallowance is 
determined each time two residual 
position interim haircuts are netted. 

Column 20—Transfer from column 20, 
“Residual Position Interim Haircuts,” 
from Schedule D. If there are no futures 
or options positions, transfer instead 
column 12, “Net Immediate Positions- 
Interim Haircuts,” from Schedule C. 

Column 21—Use the matrix at 17 CFR 
402.2(£}(3) to determine the categories 
from which the residual! position interim 
haircuts can be paired at the 20 percent 
level. For each pair multiply the smaller 
of the absolute values of the two 
residual position interim haircuts by the 
hedging disallowance haircut factor of 
20 percent, and, in the category of the 
smaller, enter the resulting hedging 
disallowance haircut. 
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Column 22—For each pair being 
netted at this level, enter under “Net 
Residual Position Interim Haircuts” (1) 
the sum, or net value, of the two residual 
position interim haircuts (and/or net 
residual position interim haircuts) in the 
category of the larger (in absolute value) 
of the two interim haircuts that were 
netted, and (2) a zero in the category of 
the smaller. 

These net residual position interim 
haircuts replace the residual position 
interim haircuts (or net residual position 
interim haircuts) from which they were 
derived. Net residual position interim 
haircuts can in turn be used in any other 
allowable netting exactly as residual 
position interim haircuts would be. If 
further netting of that category. at the 
same level is permissible and possible, 
it will be necessary to replace the net 
residual position interim haircut 
involved with a new (and smaller) net 
residual position interim haircut in 
column 22. 

Since the net residual position interim 
haircut in any category containing a 
hedging disallowance haircut is zero, 
further netting with any such category is 
impossible. 

After all possible netting has been 
completed for category pairs with a 20 
percent hedging disallowance haircut 
factor, move on to column 23. 

Column 23—Use the matrix at 17 CFR 
402.2(f)(3) to determine the categories 
from which the residual position interim 
haircuts and/or net residual position 
interim haircuts can be paired at the 30 
percent level. In each category, the 
newest (and smallest) net residual 
position interim haircut determined by 
netting at the 20 percent level replaces 
the old value and must be used in 
hedging in that category at higher levels. 
For each pair being netted, multiply the 
smaller of the absolute values of the two 
(net) residual position interim haircuts 
by the hedging disallowance haircut 
factor of 30 percent, and in the category 
of the smaller, enter the resulting 
hedging disallowance haircut. 

Column 24—For each pair being 
netted at this level, enter under “Net 
Residual Position Interim Haircuts” (1) 
the sum, or net value, of the two residual 
position interim haircuts and/or net 
residual position interim haircuts in the 
category of the larger (in absolute value) 
of the two interim haircuts that were 
netted, and (2) a zero in the category of 
the smaller. 

Once again, these net residual 
position interim haircuts replace the 
residual position interim haircuts (or net 
residual position interim haircuts) from 
which they were derived. Net residual 
position interim haircuts can in turn be 
used in any other allowable netting 


exactly as residual position interim 
haircuts would be. If further netting of 
that category at the same level is 
permissible and possible, it will be 
necessary to replace the net residual 
position interim haircut involved with a 
new (and smaller) net residual position 
interim haircut. 

After all possible netting has been 
completed for category pairs with a 30 
percent hedging disallowance haircut 
factor, continue to column 25. 

Column 25—Use the matrix at 17 CFR 
402.2(f)(3) to determine the categories 
from which the residual position interim 
haircuts and/or net residual position 
interim haircuts can be paired at the 40 
percent level. In each category, any new 
net residual position interim haircut 
determined by netting at the 20 or 30 
percent level replaces the old value and 
must be used in hedging with that 
category at the 40 percent level. For 
each pair being netted, multiply the 
smaller of the absolute values of the two 
(net) residual position interim haircuts 
by the hedging disallowance haircut 
factor of 40 percent and, in the category 
of the smaller, enter the resulting 
hedging disallowance haircut. 

Column 26—For each pair being 
netted at this level, enter under “Net 
Residual Position Interim Haircuts” (1) 
the sum, or net value, of the two (net) 
residual position interim haircuts in the 
category of the larger (in absolute value) 
of the two interim haircuts that were 
netted, and (2) a zero in the category of 
the smaller. If further netting of that 
category at the same level is permissible 
and possible, it will be necessary to 
replace the net residual position interim 
haircut involved with a new (and 
smaller) net residual position interim 
haircut. 

Column 27—When all possible (net) 
residual position interim haircuts have 
been netted, enter under “Hedging 
Disallowance Haircuts” all hedging 
disallowance haircuts calculated in the 
netting procedures, each in its 
appropriate category. 

Enter under “Total Hedging 
Disallowance Haircut” the sum of all the 
hedging disallowance haircuts entered 
in column 27. Carry to Schedule A, line 
2c. 

Column 28—Under “Qualified Netting 
Interim Haircuts” enter in the 
appropriate category the absolute value 
of the haircut given under “Net Residual 
Position Interim Haircut” at the highest 
hedging disallowance factor for that 
category (columns 26, 24, or 22). This 
value will also be the smallest of the net 
residual position interim haircuts in that 
category. If the position in a given 
category was not used in hedging then 
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enter the absolute value of the residual 
position interim haircut from column 20. 

Sum the qualified netting interim 
haircuts, enter this value under 
“Residual Net Position Haircut,” and 
carry to Schedule A, line 2d. 


§402.2b [Reserved] 


§ 402.2c Appendix C—Consolidated 

of liquid capital and total 
haircuts for certain subsidiaries and 
affiliates. 

(a) Flow through capital benefits. (1) 
Every government securities broker or 
dealer subject to the liquid capital 
requirement of this section shall, in 
computing its liquid capital, include the 
assets and liabilities of any subsidiary 
or affiliate for which it guarantees, 
endorses, or assumes directly or 
indirectly the obligations or liabilities 
and shall, in computing its total haircuts, 
include the total haircuts of such 
subsidiary or affiliate computed in 
accordance with the provisions of this 
Part 402. 

(2) A government securities broker or 
dealer may, in computing its liquid 
capital, include the assets and liabilities 
of subsidiaries or affiliates for which it 
does not guarantee, endorse or assume 
directly or indirectly the obligations or 
liabilities and for which an opinion of 
counsel is obtained as provided in 
paragraph (b) of this appendix. Any 
government securities broker or dealer 
which includes the assets and liabilities 
of such subsidiaries or affiliates shall, in 
computing its total haircuts, include the 
total haircuts of such subsidiaries or 
affiliates computed in accordance with 
the provisions of this Part 402. 

(b) Required counsel opinion. 
Inclusion of assets, liabilities and total 
haircuts of any subsidiary or affiliate in 
the capital computation of a parent 
government securities broker or dealer 
shall be permitted with respect to any 
subsidiaries or affiliates which are 
majority owned or controlled by the 
parent government securities broker or 
dealer and for which the parent 
government securities broker or dealer 
can demonstrate to the satisfaction of 
the Commission, through the Designated 
Examining Authority, by an opinion of 
counsel that net asset values, or the 
portion thereof related to the parent 
government securities broker's or 
dealer's ownership interest in the 
subsidiary or affiliate, may be caused by 
the parent government securities broker 
or dealer or an appointed trustee to be 
distributed to the parent government 
securities broker or dealer within 30 
calendar days. Such opinion shall also 
set forth the actions necessary to cause 
such a distribution to be made, identify 
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the parties having the authority to take 

such actions, identify and describe the 

. Tights of other parties or classes of 
parties, including but not limited to 
customers, general creditors, 
subordinated lenders, minority 
shareholder employees, litigants and 
governmental or regulatory authorities, 
who may delay or prevent such a 
distribution and such other assurances 
as the Commission or the Designated 
Examining Authority by rule or 
interpretation may require. Such opinion 
shall be current and periodically 
renewed in connection with the parent 
government securities broker's or 
dealer’s annual audit pursuant to 
§ 240.17a-5 of this title, as made 
applicable to government securities 
brokers or dealers by § 405.2 of this 
chapter, or upon any material change in 
circumstances. 

(c) Principles of inclusion. The 
following minimum and non-exclusive 
requirements shall govern the inclusion 
of assets, liabilities, and total haircuts of 
a subsidiary or affiliate in the 
computation of total liquid capital and 
total haircuts of a government securities 
broker or dealer pursuant to this Part 
402: 

(1) The total liquid capital of the 
government securities broker or dealer 
shall be reduced by the estimated 
amount of any taxes reasonably 
anticipated to be incurred upon 
distribution of the assets of the 
subsidiary or affiliate. 

(2) Liabilities of a consolidated 
subsidiary or affiliate which are 
subordinated to the claims of present 
and future creditors pursuant to a 
satisfactory subordination agreement 
that does not also extend to the claims 
of present or future creditors of the 
parent government securities broker or 
dealer and all consolidated subsidiaries 
shall be subtracted from the parent 
government securities broker’s or 
dealer’s liquid capital. 

(3) Subordinated liabilities of a 
consolidated subsidiary or affiliate 
which are consolidated in accordance 
with paragraph (a)(2) of this section may 
not be prepaid, repaid or accelerated if 
any of the entities included in such 
consolidation would otherwise be 
unable to comply with the provision of 
§ 240.15c3-1d of this title, as modified 
by Appendix D of this part, § 402.2d. 

(4) Each government securities broker 
or dealer included within the 
consolidation shall at all times be in 
compliance with the liquid capital or net 
capital requirement to which it is 

“subject. 


§ 402.2d Appendix D—Modification of 

§ 240.15c3-1d of this title, relating to 
satisfactory subordination agreements, for 
purposes of § 402.2. 

Section 240.15c3-1d of this title shall 
apply to government securities brokers 
and dealers subject to the requirements 
of § 402.2 with the following 
modifications. 

(a) References to “broker or dealer” 
include government securities brokers 
and dealers. 

(b) References to “17 CFR 240.15c3—-1” 
mean § 402.2. 

(c) Section 240.15c3—1d(a)(2)(iii) is 
modified to read as follows: 


“(iii) The term “Collateral Value” of 
any securities pledged to secure a 
secured demand note shall mean the 
market value of such securities after 
giving effect to the haircuts specified in 
§ 402.2a of this title.” 


(d) References to “17 CFR 240.15c3- 
1d” mean that section as modified by 
this section. 

(e) Section 240.15c3—1d(b)(6)(iii) is 
modified to read as follows: 


“(iii) The secured demand note 
agreement may also provide that, in lieu 
of the procedures specified in the 
provisions required by paragraph 
(b)(6)(ii) of this section, the lender, with 
the prior written consent of the 
government securities broker or dealer 
and the Examining Authority for such 
broker or dealer, may reduce the unpaid 
principal amount of the secured demand 
note. After giving effect to such 
reduction, the liquid capital, as defined 
in § 402.2(d) of this title, of the 
government securities broker or dealer 
may not be less than 150% of the 
government securities broker’s or 
dealer's total haircuts, as defined in 
§ 402.2(g) of this title. No single secured 
demand note shall be permitted to be 
reduced by more than 15% of its original 
principal amount and after such 
reduction no excess collateral may be 
withdrawn. No Examining Authority 
shall consent to a reduction of the 
principal amount of a secured demand 
note if, after giving effect to such 
reduction, liquid capital after deducting 
total haircuts would be less than 120% of 
the minimum dollar amount required by 
§ 402.2(b) or § 402.2(c) of this title as 
applicable.” 


(f} Section 240.15c3—-1d(b)(7) is 
modified to read as follows: 


“(7) A government securities broker or 
dealer at its option but not at the option 
of the lender may, if the subordination 
agreement so provides, make a Payment 
of all or any portion of the Payment 
Obligation thereunder prior to the 
scheduled maturity date of such 
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Payment Obligation (hereinafter 
referred to as a “Prepayment’’), but in no 
event may any Prepayment be made 
before the expiration of one year from 
the date such subordination agreement 
became effective. This restriction shall 
not apply to temporary subordination 
agreements which comply with the 
provisions of paragraph (c)(5) of this 
Appendix D. No Prepayment shall be 
made if, after giving effect thereto (and 
to all Payments of Payment Obligations 
under any other subordinated 
agreements then outstanding the 
maturities or accelerated maturities of 
which are scheduled to fall due within 
six months after the date such 
Prepayment is to occur pursuant to this 
provision or on or prior to the date on 
which the Payment Obligation in respect 
of such Prepayment is scheduled to 
mature disregarding this provision, 
whichever date is earlier) without 
reference to any projected profit or loss 
of the government securities broker or 
dealer, the liquid capital, as defined in 

§ 402.2(d) of this title, of the government 
securities broker or dealer would be less 
than 150% of the government securities 
broker's or dealer's total haircuts, as 
defined in § 402.2(g) of this title. 
Notwithstanding the above, no 
Prepayment shall occur without the 
prior written approval of the Examining 
Authority for such government securities 
broker or dealer.” 


(g) Section 240.15c3—1d(b)(8) is 
modified to read as follows: 


“(i) The Payment Obligation of the 
government securities broker or dealer 
in respect of any subordination 
agreement shall be suspended and shall 
not mature if, after giving effect to 
Payment of such Payment Obligation 
(and to all Payments of Payment 
Obligations of such broker or dealer 
under any other subordination 
agreement(s) then outstanding which are 
scheduled to mature on or before such 
Payment Obligation), either the liquid 
capital, as defined in § 402.2(d) of this 
title, of the government securities broker 
or dealer would be less than 150% of the 
government securities broker's or 
dealer's total haircuts, as defined in 
§ 402.2(g) of this title, or the government 
securities broker's or dealer's liquid 
capital after deducting total haircuts 
would be less than 120% of the minimum 
dollar amount required by § 402.2(b) or 
§ 402.2(c) of this title, as applicable. The 
subordination agreement may provide 
that if the Payment Obligation of the 
government securities broker or dealer 
thereunder does not mature and is 
suspended as a result of the requirement 
of this paragraph (b)(8) for a period of 
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not less than six months, the 
government securities broker or dealer 
shall thereupom commence the rapid and. 
orderly liquidation of its business but. 
the right of the lender to receive 
Payment, together with accrued interest 
or compensation, shall remain 
subordinate as required: by the 
provisions of 17 CFR 240.15¢3—-1 and 
240.15¢3-1d.” 


(h} Section 240.45c3—1d{b}(10)fii}{B) és 
modified to read as follows: 

“(B) The liquid capital, as defined in 
§ 402.2(d) of this title, of the government 
securities broker or dealer being less 
than 120% of total haircuts, as defined in 
§ 402.2(g) of this title, throughout a 
period of 15 consecutive business days, 
commencing on the day the breker or 
dealer first determines and notifies the 
Examining Authority for the government 
securities broker or dealer, or the 
Examining Authority or the Commission 
first determines and notifies the 
government securities breker or dealer 
of such fact;”. 


(i) Section 240.15c3-td(c){2) is 
modified te read as follows: 

“(2} Notice of Maturity or Accelerated 
Maturity. Every government securities 
broker or dealer shall immediately 
notify the Examining Authority for such 
broker or dealer if, after giving effect to 
alf Payments of Payment Obligations 
under subordination agreements then 
outstanding which are then due or 
mature within the following six months 
without reference to any projected profit 
or loss of the broker or dealer, the liquid 
capital, as defined in § 402.2fd) of this 
title, of such government securities 
broker or dealer, would be less than 
150% of total haircuts, as defined in 
§ 402.2{g) of this title.” 


(j) Section 240.15c3-1d{c}{5)(i) is 
modified to read as follows: 


“*(i) For the purpose of enabling a 
government securities broker or dealer 
to participate as an underwriter of 
securities or other extraordinary 
activities: in compliance with the capital 
requirements of § 402.2 of this title, a 
government securities broker or dealer 
shall be permitted, on no more than 
three occasions in any 12 month period, 
to enter into a subordination agreement 
on a temporary basis which has a stated 
term of no more than 45 days from the 
date such subordimation agreement 
became effective. This temporary relief 
shalk not apply to a government 
securities broker or dealer if, at such 
time, it is subject te any of the reporting 
provisions of §- 405.3 of this tithe, 
irrespective of its compliance with such 
provisions or if mmediately prior to 


entering into such subordination 
agreement, the liquid capital, as defined 
in § 402.2{d} of this title, of such broker 
or dealer would be less than 150% of 
totat haircuts, as defined in § 402.2{g) of 
this title, or the amount of its then 
subordination agreements 

exceeds the limits specified in 
§ 240.15c3-1(d). Such temporary 
subordination agreement shall! be 
subject to alt other provisions of this 
Appendix D.” 

(k) Section 240.15c3-1d(c)(S)fii){A) is 
modified to read as follows: 


“(A) After giving effect thereto (and to 
all Payments of Payment Obligations 
under any other subordinated 
agreements then outstanding the 
maturity or accelerated maturities of 
which are scheduled to fall due within 
six months after the date such 
prepayment is te occur pursuant to this 
provision or on or prior to the date on 
which the Payment Obligation im respect 
of such prepayment is scheduled to 
mature disregarding this provision, 
whichever date is earlier} without 
reference to any projected profit or loss 
of the government securities broker or 
dealer, the liquid capital, as defined in 
§ 402.2(d} of this title, of such broker or 
dealer, would be less than 180% of total 
Speere defined in § 402.2{g) of this 
title.” 


PART 403—PROTECTION OF 
CUSTOMER SECURITIES AND 
BALANCES 


Sec. 

403.1 Application of part to registered 
brokers and dealers. 

403.2 Hypothecation of customer securities. 

403.3. Use of customers’ free credit balances. 

403.4 Customer protection—reserves and 
custody of securities.. 


_ 403.5 Custody of securities held by financial 


institutions that are government 
securities brokers or deaters. 
403.6 Compliance with part by futures 
commission merchants. 
403.7 Effeetive dates. 
Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 
3209 (15 U.S.C. 780-5 (b)fi fA), (b)f2)). 


§ 403.1 se pe of part to registered 
brokers and dealers. 

With respect to their activities in 
government securities, compliance by 
registered brokers or dealers with 
§ 240.8c-1 of this title [SEC Rule 8c-1), 
as modified by § 403.2 (a), (b) and (cj, 
with § 240.15¢2-1 of this title (SEC Rule 
15¢2-1} with § 240.15¢3-2 of this title 
(SEC Rule 15¢3-2} as modified by 
§ 403.3, and with § 240.15c3-3 of this 
title (SEC Rule 15c3-3)} as modified by 
§ 403.4 (a} through {i} constitutes 
compliance with this part. 


BEST COPY AVAILABLE 


§ 463.2 Hypethecation of customer 
securities. 


Every registered government 
securities broker or dealer shall comply 
with the requirements of § 240.8c-1 of 
this title concerning hypothecation of 
customer securities with the following 
modifications: 

(a) In § 240:8c-tfa), the words “no 

government securities broker or dealer” 
Shall be substituted for the words “no 
member of a national securities 
exchange, and no broker or dealer who 
transacts a business in securities 
the medium of such member.” 

(b) Section 240.8c-1{d) is modified to 
read as follows: 

“(d) Exemption for clearing liens. The 
provisions of paragraphs (a)}(2), (a)(3) 
and (f} of this section shall not apply to 
any len or claim of a clearing bank, or 
the clearing corporation (or similar 
department or association} of a national 
securities exchange or a registered 
national securities association, for a 
loan made to acquire the securities 
subject to said lien and to be repaid an 
the same calendar day, which loan is 
incidental to the clearing of transactions 
in securities or loans through such bank, 
corporation, department or association: 
Provided, however, that for the purpose 
of paragraph (a}(3) of this section, 
‘aggregate indebtedness of all customers 
in respect of securities carried for their 
accounts’ shall not include indebtedness 
in respect of any securities subject to 
any lien or claim exempted by this 
paragraph.” 


(c) References to “member, broker or 
dealer” mean “government securities 
broker or dealer.” 


§ 403.3 Use of customers’ free credit 
balances. 


Every registered government 
securities broker or dealer shall comply 
with the requirement of § 240.15c3-2 of 
this title concerning the use of customer 
free credit balances. For purposes of this 
section, all references to “broker or 
dealer” im $ 240.:15c3-2 shall include 
government securities brokers and 
dealers. 


§ 403.4 Customer protection—reserves 
and custody of securities. 

Every registered government 
securities broker or dealer shall comply 
with the requirements of $§ 240.15¢3-3 
and 240.15c3-3a of this title (SEC Rule 
15c3-3 and Exhibit A thereto), with the 
following modifications: 

(a) References to “broker or dealer™ 
include securities brokers 
and dealers. 

(b) “Fully paid securities,” as defined 
in*§ 240.15c3—3(a)(3) of this title, 
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includes all securities held by a 
government securities broker or a 

‘ government securities dealer for the 
account of a customer who has made 
full payment for such securities. 

(c) “Margin securities,” as defined in 
§ 240.15c3-3(a)(4) of this title, includes 
any securities for which a customer has 
not made full payment and for which the 
customer has received an extension of 
credit by a government securities broker 
or government securities dealer for a 
portion of the purchase price. 

(d) “Excess margin securities,” as 
defined in § 240.15c3-3(a)(5) of this title, 
includes margin securities carried for 
the account of a customer having a 
market value in excess of 140 percent of 
the total of the debit balances in the 
customer's account or accounts with the 
broker or dealer. 

(e) For purposes of this section, 

§ 240.15c3-3(b) of this title shall include 
a new paragraph (4) as follows: 


“(4)(i) Notwithstanding paragraph 
(k)(2)(i) of this section, a broker or 
dealer that retains custody of securities 
that are the subject of a repurchase 
agreement between the broker or dealer 
and a person other than another broker 
or dealer that is registered pursuant to 
section 15, 15B or 15C[{a)(1)(A) of the Act 
(15 U.S.C. 780, 780-4, 780-5(a)(1)(A)) or 
that has filed notice of its status as a 
government securities broker or dealer 
pursuant to section 15C(a)(1)(B) of the 
Act (15 U.S.C. 780-5(a)(1)(B)) shall: 

“(A) Obtain the repurchase agreement 
in writing; 

“(B) Confirm in writing the specific 
securities that are the subject of a 
repurchase transaction pursuant to such 
agreement at the end of the trading day 
on which the transaction is initiated and 
at the end of any other day during which 
other securities are substituted if the 
substitution results in a change to issuer, 
maturity date or coupon rate as 
specified in the previous confirmation; 

“(C)(1)For registered brokers and 
deaters, advise the counterparty that 
the Securities Investor Protection 
Corporation has taken the position that 
the provisions of the Securities Investor 
Protection Act of 1970 do not protect the 
counterparty with respect to the 
repurchase agreement; 

(2) For registered government 
securities brokers and dealers, advise 
the counterparty that the Securities 
Investor Protection Act of 1970 will not 
provide protection to the counterparty 
with respect to the repurchase 
agreement. 

“(D) Maintain possession or control of 
securities that are the subject of the 
agreement. 


“(ii) For purposes of this paragraph 
(4), securities are in the broker's or 
dealer's control only if they are in the 
control of the broker or dealer within 
the meaning of § 240.15c3-3(c)(1), (c)(5), 
(c)(6), or § 403.4(f) of this title. 

“(iii) A broker or dealer shall not be in 
violation of the requirement to maintain 
possession or control pursuant to 
ae (b)(4)(i)(D) during the trading 

ay if: 

“(A) In the written repurchase 
agreement, the counterparty grants the 
broker or dealer the right to substitute 
other securities for those subject to the 
agreement; 

“(B) In the case of a repurchase 
transaction with a contract price of less 
than $1,000,000, the broker or dealer 
additionally has obtained, on any 
trading day on which a substitution is to 
occur, the prior consent of the 
counterparty, orally or in writing, to 
such substitutions and has kept a record 
of each such consent obtained, including 
the identities of the individuals — 
requesting and agreeing to such consent; 
and 

“(C) In all cases, the provision in the 
written repurchase agreement governing 
the right, if any, to substitute is 
immediately preceded by the following 
disclosure statement, which must be 
prominently displayed: 

‘Required Disclosure 

The [seller] is not permitted to substitute 
other securities for those subject to this 
agreement and therefore must keep the 
[buyer’s] securities segregated at all times, 
unless in this agreement the [buyer] grants 
the [seller] the right to substitute other 
securities. If the [buyer] grants the right to 
substitute, this means that the [buyer's] 
securities will likely be commingled with the 
[seller's] own securities during the trading 
day. In the case of a repurchase transaction 
of less than $1,000,000, the [seller] is not 
permitted to substitute securities unless it has 
additionally obtained the [buyer's] prior 
consent to substitution on each trading day 
on which the [seller] wishes to make 
substitution. Regardless of the amount of the 
transaction, the [buyer] is advised that, 
during any trading day that the [buyer's] 
securities are commingled with the [seller's] 
securities, they will be subject to liens 
granted by the [seller] to its clearing bank 
and may be used by the [seller] for deliveries 
on other securities transactions. Whenever 
the securities are commingled, the [seller’s} 
ability to resegregate substitute securities for 
the [buyer] will be subject to the [seller's] 
ability to satisfy the clearing lien or to obtain 
substitute securities.’ 


“(iv) A confirmation issued in 
accordance with paragraph (b)(4)(i)(B) 
of this section shall specify the issuer, 
maturity date, coupon rate and market 
value of the security and shall further 
identify a CUSIP or GNMA pool 
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number, as appropriate, unless other 
records of the broker or dealer issuing 
such confirmation identify the specific 
security in which the counterparty has 
an interest.” 


(f)(1) Securities under the control of a 
broker or dealer, as described in 
§ 240.15c3-3(c) of this title, shall include 
securities maintained by a broker or 
dealer in an account at a depository 
institution, as defined in section 19(b)(A) 
(i) through (vi) of the Federal Reserve 
Act (12 U.S.C. 461(b)(1)(A) (i) through 
(vi)), which depository institution has a 
book-entry securities account at a 
Federal Reserve Bank through which it 
provides clearing services (“clearing 
bank”), provided the securities are 
maintained in a Segregated Account of 
the government securities broker or 
dealer. For purposes of these paragraphs 
(f}(1) and (g) of this section, a 
Segregated Account is an account (other 
than a clearing account) of the 
government securities broker or dealer 
maintained on the books of a clearing 
bank pursuant to a written clearing 
agreement with such clearing bank 
which provides that: 

(i) Such account is established for the 
purpose of segregating securities of 
counterparties or customers of such 
broker or dealer from-proprietary 
securities of the broker or dealer; 

(ii) The broker or dealer is entitled to 
direct the disposition of the securities; 
and 

(iii) The clearing bank does not have, 
and will not assert, any claim or lien 
against such securities nor will the 
clearing bank grant any third party, 
including any Federal Reserve Bank, 
any interest in such securities so long as 
they are maintained in the segregated 
account. 

(2) For purposes of this section, 

§ 240.15c3-3(c)(2) of this title is 
redesignated as paragraph (c)(2)(i) and 
new paragraph (c)(2)(ii) is added to read 
as follows: 

“(ii) are carried for the account of any 
customer by a government securities 
broker or dealer in an account 
designated exclusively for customers of 
the government securities broker or 
dealer with a registered broker or dealer 
or another registered government 
securities broker or dealer (the “carrying 
broker or dealer”) in compliance with 
instructions of the registered 
government securities broker or dealer 
to the carrying broker or dealer that the 
securities are to be maintained free of 
any charge, lien or claim of any kind in 
favor of the carrying broker or dealer or 
any persons claiming through such 
carrying broker or dealer; or” 





(g) In addition to the notification 
required by § 240.15c3-3{i)} of this title, 
whenever any government securities 
broker or dealer instructs its: clearing 
bank to place securities in a Segregated 
Account (as defined in paragraph (f)(1) 
of this section}, and the clearing bank 
refuses to do so by the end of that day, 
the broker or dealer shall, in accordance 
with § 240.17a—11ff} of this title, give 
telegraphic notice of the notification by 
the clearing bank within 24 hours and 
within 48 hours of the telegraphic notice, 
file @ report stating what steps are being 
taken to correct the situation. 

(h) For purpeses of this section, 

§ 240.15¢3-3{F} of this title is modified to 
read as follows: 


“(1). Delivery or disposition of 
securities. Nothing stated in this section 
shall be construed as affecting the 
absolute right of a customer of a 
government securities. broker or dealer, 
unless otherwise agreed in writing, in 
the. nermal course of business 
operations follewing demand made on 
the broker or dealer, to receive the 
physical delivery of certificates if the 
securities are issued in certificated form, 
or to direct a transfer of or otherwise to 
exercise control over any securities if 
they are: 

“(1) Fully-paid securities to which the 
customer is entitled: 

“(2} Margin securities upon full 
payment by such customer to the broker 
or dealer of the customer's indebtedness 
to the broker or dealer; or 

“(3] Excess margin securities nat 
reasonably required to collateralize such 
er indebtedness to the broker or 

ealer.” 


(i) For purposes of this section, 

§ 240.15¢c3-3{m) shall apply to 
government securities, notwithstanding 
the May 9, 1973, order of the 
Commission (38 FR 12103} suspending 
such applicability, except that: 

(1) In the case of mortgage-backed 
securities the words “ten business days” 
shall be replaced by the words “thirty 
calendar days”; and 

(2) “An order to. execute a sale of 
securities which the seller does not 
own” shall mean that the customer 
placing the sell order has identified the 
sale as a short sale to the broker or 
dealer. 

(j) Except with respect to a 
government securities interdealer broker 
subject to the financial responsibility 
requirements of § 402.i(e} and a 
government securities broker or dealer 
that is a futures commission merchant 
registered with the CFTC, § 240.15¢3- 
3(e)(3) is modified for purpases of this 
section to read as follows: 


“(3) Computations necessary to 
determine the amount required to be 
deposited as specified in paragraph 
(e)(1} of this section shall be made 
weekly, as of the close of the last 
business day of the week, and the 
deposit so computed shall be made no 
later than 1 hour after the opening of 
banking business on the second 
following business day; provided, 
however, a government securities broker 
or dealer registered pursuant to section 
15C{a)(1)(A} of the Act (15 U.S.C. 780-5 
(a)(1}(A)) which has a ratio of liquid 
capital to. total haircuts (calculated in 
accordance with Part 402 of this 
chapter) of 1.8 or greater and which 
carries. customer funds {as 
defined in paragraph {a}{10} of this 
section), as computed at the last 
required computation pursuant to this 
section, not exceeding $1 million, may in 
the alternative make the computation 
monthly, as of the close of the last 
business day of the month, and, in such 
event, shall deposit not less than 105 
percent of the amount so computed no 
later than 1 hour after the opening of 
banking business on the second 
following business day. If a registered 
government securities broker or dealer, 
computing on a monthly basis, has, at 
the time of any required computation, a 
ratio of liquid capital to total haircuts of 
less than 1.8, such broker or dealer shall 
thereafter compute weekly as aforesaid 
until four successive weekly 
computations are made, none of which 
were made at a time when its ratio of 
liquid capital to total haircuts was less 
than 1.8. Computations in addition to the 
computation required in this paragraph 
(3), may be made as of the close of any 
other business day, and the deposits so 
computed shall be made no later than 1 
hour after the opening of banking 
business on the second following 
business day. The registered 
government securities broker or dealer 
shall make and maintain a record of 
each such computation made pursuant 
to this paragraph (3) or otherwise and 
preserve such record in accordance with 
§ 240.17a-4." 

(k) Except with respect to a 
government securities interdealer broker 
subject to the financial responsibility 
requirements of § 402.2(e} and a 
government securities broker or dealer 
that i is a futures commission 

with the CFTC, Note E(5} of 
§ 240.15c3-3a of this title is modified for 
purposes of this section to read as 
follaws: 

“(5} Debit balances im margin 
accounts (other than omnibus accounts) 
shall be reduced by the amount by 
which any single customer's debit 
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balance exceeds 25% {to the extent such 
amount is greater than $50,000) of the 
government securities broker's or 
dealer's liquid capital unless such 
broker or dealer can demonstrate that 
the debit balance is directly related to 
credit items in the Reserve Formula. 
Related accounts (e.g., the separate 
accounts of an individual, accounts 
under common control or subject to 
cross guarantees} shall be deemed to be 
a single customer's accounts for 
purposes of this provision.” 


$403.5 Custody of securities held by 
financial institutions that are government 
securities brokers or dealers. 

(a) A government securities broker or 
dealer that is a financial institution 
shall: 

(1) Comply with Part 450 with respect 
to all government securities held for the 
account of customers of the financial 
institution in its capacity as a fiduciary 
or custodian (unless otherwise exempt 
pursuant to § 450.3); and 

(2) Comply with Part 450 and with 
paragraphs (c) and {d} of this section 
with respect to all fully paid and excess 
margin government securities held for 
customers of the financial institution in 
its capacity as government securities 
broker or dealer, and government 
securities that are the subject of a 
repurchase agreement between the 
financial institution and certain 
counterparties as described in 
paragraph (d) of this section. 

(b) A financial institution shall not be 
in violation of the possession or control 
requirements of paragraphs (c} and (d) 
of this section if, solely as the result of 
norma) busimess operations, temporary 
lags occur between the time when a 
security is first required to be in the 
financial institution's possession or 
control and the time when it is actually 
placed in pessession or control, 
provided that the financial institution 
takes timely steps im good faith to 
establish prompt possession or control. 
In the event that a financial institution 
has accepted funds from a customer for 
the purchase of securities and the 
financial institution does not initiate the 
purchase of the specified securities by 
the close of the next business day after 
receipt of such customer's funds, the 
financial institution shall immediately 
deposit or redeposit the funds in an 
account belonging to such customer and 
send the customer notice of such deposit 
or redeposit. 

(c)(1) On each business day a 
financial institution shall determine the 
quantity and issue of such securities, if 
any, that are required to be but are not 
in the financial institution's possession 
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or control. As appropriate to bring such 
’ securities into possession or control, the 
financial institution shall promptly: 

(i) Obtain the release of any lien, 
charge, or other encumbrance against 
such securities, 

(ii) Obtain the return of any securities 
loaned; 

(iii) Obtain possession or control of 
securities failed to receive for more than 
30 days, or in the case of mortgage- 
backed securities, more than 45 days; 

(iv) Buy in securities as necessary to 
the extent any shortage of securities in 
possession or control cannot be resolved 
by any of the above procedures. 

(2) The financial institution shall 
prepare and maintain a current and 
detailed description of the procedures 
and internal controls that it utilizes to 
comply with the possession or control 
requirements of this paragraph {c), 
which shall be made available upon 
request to its appropriate regulatory 
agency. 

(3) Nothing stated in this section shall 
be construed as affecting the absolute 
right of a customer of a government 
securities broker or , unless 
otherwise agreed in writing, in the 
normal course of business operations 
following demand made on the broker or 
dealer, to receive the physical delivery 
of certificates if the securities are issued 
in certificated form, or to direct a 
transfer of or otherwise to exercise 
control over any securities if they are: 

(i) Fully-paid securities to which the 
customer is entitled; 

(ii) Margin securities upon full 
payment by such customer to the broker 
or dealer of the customer's indebtedness 
to the broker or dealer; or 

(iii) Excess margin securities not 
reasonably required to collateralize such 
customer’s indebtedness to the broker or 
dealer. 

(d)(1) A financial institution that 
retains custody of securities that are the 
subject of a repurchase agreement 
between the financial institution and a 
counterparty other than another broker 
or dealer that is registered pursuant to 
sections 15, 15B or 15Cfa)(1){A) of the 
Act (15 U.S.C. 780, 780-4, 780-5{a){1){A))} 
or that has filed notice of its status as a 
government securities broker or dealer 
pursuant to section 15C{a}{1)(B) of the 
Act (15 U.S.C. 780-5(a)(1)(B))}, and that 
retains the right to substitute other 
securities for the securities that are the 
— of such repurchase agreement, 


(i) Obtain the repurchase agreement in 


writing: 

(ii} Confirm in writing the specific 
securities that are the subject of a 
repurchase transaction pursuant to such 
agreement at the end of the day of 


initiation of the transaction and at the 
end of any other day during which other 
securities are substituted if the 
substitution results in a change to issuer, 
maturity date or coupon rate specified in 
the previous confirmation; 

(iii) Advise the counterparty in the 
repurchase agreement that the funds 
held by the financial institution pursuant 
to a repurchase transaction are not a 
deposit and therefore are not insured by 
the Federal Deposit Insurance 
Corporation or the Federal Savings and 
Loan Insurance Corporation, as 
applicable; 

(iv) Include in the written repurchase 
agreement the provision by which the 
financial institution retains the right to 
substitute securities and further provide 
that, in the case of a repurchase 
transaction with a contract price of less 
than $1,000,000, the financial institution 
additionally will obtain, orally or in 
writing, on any trading day on which a 
substitution is to occur, the prior 
consent of the counterparty to such 
substitution, and will keep a record of 
each such consent obtained, including 
the identities of the individuals 
requesting and agreeing to such 
substitution; and 

(v) Inciude in the written repurchase 
agreement the following disclosure 
statement, which must be prominently 
displayed in the written repurchase 
agreement immediately preceding the 
provision governing the right to 
substitution: 


Required Disclosure 


The [seller] is not permitted to substitute 
other securities for those subject to this 
agreement and therefore must keep the 
[buyer's] securities segregated at all times, 
unless in this agreement the [buyer] grants 
the [seller] the right to substitute other 
securities. If the [buyer} grants the right to 
substitute, this means that the [buyer's] 
securities will likely be commingled with the 
[seller's] own securities during the trading 
day. 

However, in the case of a repurchase 
transaction of less than $1,000,000, the [seller] 
is not permitted to substitute securities unless 
it has additionally obtained the [buyer's] 
prior consent to substitution on each trading 
day on which the [seller] wishes to make 
substitution. Regardless of the amount of the 
transaction, the [buyer] is advised that, 
during any. trading day that the [buyer's] 
securities are commingled with the [seller's] 
securities, they may be subject to liens 
granted by the [seller] to third parties and 
may be used by the {seller} for deliveries on 
other securities transactions. Whenever the 
securities are commingled, the {seller's} 
ability to resegregate substitute securities for 
the [buyer] will be subject to the {seller's} 
ability to satisfy any lien or to obtain 
substitute securities. 
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(vi) Maintain possession or control of 
securities that are the subject of the 
agreement in accordance with § 450.4{a) 
and (b) of this chapter, except when 
exercising its right of substitution in 
accordance with the provisions of the 
agreement and paragraph (d)(1}{iv) of 
this section. 

(2) A confirmation issued in 
accordance with paragraph (d)(1) of this 
section shall specify the issuer, maturity 
date, coupon rate and market value of 
the security and shall further identify a 
CUSIP or GNMA pool number, as 
appropriate, unless other records of the 
broker or dealer issuing such 
confirmation to identify the specific 
security in which the counterparty has 
an interest. 

(e){1} A government securities broker 
or dealer that is a branch or agency of a 
foreign bank shall keep on deposit with 
an insured bank (as that term is defined 
in 12 U.S.C. 1813(h)) an amount equal to 
the amount that would be required to be 
set aside pursuant to § 240.15c3-3{e)(1) 
of this title with respect to government 
securities of customers of such branch 
or agency. The amount required to be 
deposited pursuant to this § 403.5fe){1) 
may be reduced by the amount of assets 
pledged or deposited by the branch or 
agency pursuant to regulations 
promulgated by a Federal or State 
banking regulatory agency that are 
attributable to liabilities to customers 
which are included both in the 
calculation of the required pledge or 
deposit of assets and in the calculation 
of the amount to be set aside pursuant to 
§ 240.15c3-3(e)(1) of this title. 

(2) The amount deposited in 
accordance with this section shall be 
pledged to the appropriate regulatory 
agency of the branch or agency making 
the deposit for the exclusive benefit of 
the customers to whom the credit 
balances are owed. 

(3) For purposes of making the 
calculation pursuant to § 240.15c3- 
3(e)(1) of this title, the terms “free credit 
balances” and “other credit balances” 
shall include only liabilities of the 
branch or agency to customers that arise 
from transactions in government 
securities for or with such customers or 
that represent principal, interest or other 
proceeds of such securities. 

{f)(1) For purposes of this section, the 
terms “fully paid securities,” “margin 
securities,” and “excess margin 
securities” shall have. the meanings 
described in § 403.4(b), (c) and (d). 

(2} For purposes of this section, the 
term “customer” shall include any 
person from whom or on whose behalf a 
financial institution that is a government 
securities broker or dealer has received 
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or acquired or holds securities for the 
account of that person or funds resulting 
from transactions in securities for or 
with such person or that represent 
principal, interest, or other proceeds of 
such securities. The term shall not 
include a broker or dealer that is 
registered pursuant to sections 15, 15B 
or 15C(a)(1)(A) of the Act (15 U.S.C. 780, 
780-4, 780-5(a)(1)(A)) or that has filed 
notice of its status as a government 
securities broker or dealer pursuant to 
section 15C(a)(1)(B) of the Act (15 U.S.C. 
780-5(a)(1)(B)) except with respect to 
securities maintained by such broker or 
dealer in a Segregated Account as 
defined in § 403.4(f)(1) and with respect 
to securities otherwise identified by 
such broker or dealer as customer 
securities for purposes of maintaining 
possession or control of such securities 
as required by this part. 


§ 403.6 Compliance with part by futures 
commission merchants. 

A government securities broker or 
dealer that is also a futures commission 
merchant registered with the CFTC shall 
comply with the provisions of this Part 
with respect to all customer funds and 
securities except those that are 
incidental to the broker's or dealer's 
futures-related business, as defined in 
§ 240.3a43-1(b) of this title. For purposes 
of the preceding sentence, the term 
“customer” shall have the meaning set 
forth in § 240.15c3-3(a)(1) of this title. 


§ 403.7 Effective dates. 

(a) General. Except as provided in 
paragraphs (b) and (c), this Part shall be 
effective on the last business day in 
October 1987. 

(b) Confirmations. The requirements 
of § 403.4(e) and § 403.5(d) to provide 
confirmations of substitution of 
securities subject to.a repurchase 
agreement shall be effective July 25, 
1987. 

(c) Written repurchase agreements. In 
the case of existing customers as of July 
25, 1987, the requirement to obtain a 
repurchase agreement in writing that 
contains the provisions required by 
§ 403.4(e) or § 403.5(d) shall be effective 
January 31, 1988, provided the 
disclosures described in such sections of 
the temporary regulations are furnished 
to such customers by July 25, 1987. In the 
case of new customers after July 25, 
1987, the requirements of §§ 403.4(e) and 
403.5(d) to obtain a repurchase 
agreement in writing shall be effective 
on October 31, 1987, provided that 
during the period starting July 26, 1987 
and ending October 31, 1987, the 
disclosures described in such. sections of 
the temporary regulations are furnished 
to such customers before the first hold- 


in-custody repurchase transaction with 
such customers. For purposes of 
providing the disclosures to 
counterparties prior to October 31, 1987, 
the initial sentence of the required 
disclosure language of §§ 403.4(e) and 
403.5(d) may be modified as follows if a 
written agreement is not in place: 


“The [seller] is not permitted to 
substitute securities for those subject to 
a repurchase transaction and therefore 
must keep the buyer's securities 
segregated at all times, unless the 
[buyer] grants the [seller] the right to 
substitute other securities.” 


PART 404—RECORDKEEPING AND 
PRESERVATION OF RECORDS 


Sec. 

404.1 Application of part to registered 
brokers and dealers. 

404.2 Records to be made and kept current 
by registered government securities 
brokers and dealers; records of non- 
resident registered government securities 
brokers and dealers. 

404.3 Records to be preserved by registered 
government securities brokers and 
dealers. 

404.4 Records to be made and preserved by 
government securities brokers and 
dealers that are financial institutions. 

404.5 Securities counts by registered 
government securities brokers and 
dealers. 

Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 

ens (15 U.S.C. 780-5 (b)(1)(B), (b)(2)(C), 

(b)(2)). 


§ 404.1 Application of part to registered 
brokers and dealers. 

Compliance by a registered broker or 
dealer with: 

(a) Section 240.17a-3 of this title, 
pertaining to records to be made, 
modified as provided in § 404.2(a) (3), (4) 
and (5); 

(b) Section 240.17a-4 of this title, 
pertaining to preservation of records; 

(c) Section 240.17a-13 of this title, 
pertaining to quarterly securities counts, 
modified as provided in § 404.5(b); and 

(d) Section 240.17a-7 of this title, 
pertaining to records of non-resident 
brokers or dealers, 
shall constitute compliance with this 
part. 


§ 404.2 Records to be made and kept 
current by registered government 
securities brokers and dealers; records of 
non-resident registered 

securities brokers and dealers. 

(a) Every registered government 
securities broker or dealer shall comply 
with the requirements of § 240.17a-3 of 
this title (SEC Rule 17a-3), with the 
following modifications: 

(1) References to “broker or dealer” 
and “broker or dealer registered 
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pursuant to section 15 of the Act” 
include registered government securities 
brokers or dealers. 

(2) References to §§ 240.17a-3, .17a-4, 
.17a-5, and .17a-13 mean such sections 
as modified by this part and Part 405 of 
this chapter. 

(3) Section 240.17a-3(a)(4) is revised 
by adding paragraph (a)(4)(vii) to read 
as follows: 


(vii) Repurchase and reverse 
repurchase agreements.” 


(4) Section 240.17a-3(a)(5) is modified 
to read as follows: 


“(5) A securities record or ledger 
reflecting separately for each security as 
of the clearance dates all “long” or 
“short” positions (including securities in 
safekeeping and securities that are the 
subjects of repurchase or reverse 
repurchase agreements) carried by such 
member, broker, or dealer for his 
account or for the account of his 
customers or partners or others and 
showing the location of all securities 
long and the offsetting position to all 
securities short, including long security 
count differences and short security 
count differences classified by the date 
of the physical count and verification in 
which they were discovered, and in all 
cases the name or designation of the 
account in which each position is 
carried.” 


(5) Section 240.17a-3(a)(8) is modified 
to read as follows: 


“(8) Copies of confirmations of all 
purchases and sales of securities, 
including all repurchase and reverse 
repurchase agreements, and copies of 
notices of all other debits and credits for 
securities, cash and other items for the 
account of customers and partners of 
such member, broker or dealer.” 


(6) (i) Except in the case of a 
government securities interdealer broker 
who is subject to the financial 
responsibility rules of § 402.1(e)-of this 
chapter and a government securities 
broker or dealer that is a futures 
commission merchant registered with 
the CFTC, § 240.17a-3(a)(11):is modified - 
to read as follows: 


“(11) A record of the proof of money 
balances of all ledger accounts in the 
form of trial balances, and a record of 
the computation of liquid capital and 
total haircuts, as of the trial date, 
determined as provided in § 402.2 of this 
title; Provided however, that such 
computation need not be made by any 
registered government securities broker 
or dealer unconditionally exempt from 
Part 402 of this title by § 402.1(f) of this 
title. Such trial balances and 
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- computations shall be prepared 
currently at least once a month.” 
{ii} For a ae securities 
roker who is subject to the 
: *3: } of 


interdealer 


contained in § 402.1(e) of this chapter. 

(7} Paragraph 240,17a-3(b)(1) is 
modified to read as follows: 

“(1) This section shall not be deemed 
to require a government securities 
broker or dealer registered pursuant to 
section 15C{a)(1)(A} of the Act (15 U.S.C. 
780-5(a)({1)(A)) to make or keep such 
records of transactions cleared for such 
government securities broker or dealer 
as are customarily made and kept by a 
clearing broker or dealer pursuant to the 
requirements of §§ 240.17a-3 and 
240.17a—4: Provided, That the clearing 
broker or dealer has and maintains net 
capital of not less than $25,000 (or, in the 
case of a clearing broker or dealer that 
is@ government securities 
broker or dealer, liquid capital less total 
haircuts, ined as provided in 
§ 402.2 of this title, of not less than 
$25,000) and is otherwise in compliance 
with § 240.15c3-1, § 402.2 of this title, or 
the capital rules of the exchange of 
which such clearing broker or dealer is a 
member if the members of such 
exchange are exempt from § 240.15c3-1 
by paragraph (b)(2) of this part.” 

(8) The undertaking in § 240.17a- 
3(b){2} is modified to read as follows: 


“The undersigned hereby undertakes 
to maintain and preserve on behalf of 
[registered government securities broker 
or dealer] the books and records 
required to be maintained by [registered 
government securities broker or dealer} 
pursuant to 17 CFR 404.2 and 404.3 and 
Rules 17a-3 and 17a-4 under the 
Securities Exchange Act of 1934 and to 
permit examination of such books and 
records at any time or from time to time 
during business hours by examiners or 
other representatives of the Securities 
and e Commission, and to 
furnish to said Commission at its 
principal office in Washington, DC, or at 
any regional office of said Commission 
specified in a demand made by or on 
behalf of said Commission for copies of 
books and records, true, correct, 
complete, and current copies of any or 
all, or any part, of such books and 
records. This undertaking shall be 
binding upon the undersigned, and the 
successors and assigns of the 
undersigned.” 

(9) Section 240.17a—3{c) is modified to 
read as follows: 

“(c) This section shali not be deemed 
to require a government securities 


United States Savings Bonds, United 
States Savings Notes and United States 
Savings Stamps.” 

(b} (1) Every non-resident government 
securities broker or dealer registered or 
applying for registration pursuant to 
section 25C of the Act shall comply with 
§ 240.17a-7 of this title, Provided That in 
such section references to “broker or 
dealer” shall include government 
securities brokers or dealers. 

(2) The term “non-resident 
governmenit securities broker or dealer” 
means 

(i) In the case of an individual, one 
who resides in or has his principal place 
of business in any place not subject to 
the jurisdiction of the United States; 

(ii} In the case of a corporation, one 
incorporated in or having its principal 
place of business in any place not 
subject to the jurisdiction of the United 
States; and 

(iii) In the case of a partnership or 
other unincorporated organization or 
association, one having its principal 
place of business in any place not 
subject te the jurisdiction of the United 
States. 

(Approved by the Office of Management and 
Budget under control number 1505-0100) 


§ 404.3 Records to be preserved by 
registered government securities brokers 
and dealers. 


(a} Every registered government 
securities broker or dealer, except a 
government securities interdealer broker 
subject to the financial responsibility 
rules of § 402.1(e) and a government 
securities broker or dealer that is also a 
futures commission merchant registered 
with the CFTC, shall comply with the 
requirements of § 240.17a-4 of this title 
(SEC Rule 17a—4}, with the following 
modifications: 

(1) References to “broker or dealer” 
and “broker and dealer” include 
registered government securities brokers 
or dealers. 

(2) References to §§ 240.17a-3, 
240.17a—4, and 240.17a-5 mean such 
sections as modified by this part and 
Part 405 of this chapter. 

(3) References to § 240.15c3-1, relating 
to net capital, and “Computation for Net 
Capital” thereunder mean § 402.2 of this 
chapter and the computation of the ratio 
of liquid capital to total haircuts 
required thereunder. 

(4) References to § 240.15c3-3, relating 
to possession or control of customer 
securities and balances, mean § 403.4 of 
this chapter. 


(5) References to Form X-17A-5 mean 
Form G—405 (§ 449.5 of this chapter). 

(6} The computation described in 
§ 240.17a-4(b)(8)(x) is: not required. 

(b) A government securities 
interdeater broker subject to the 
financial responsibility. rules of 
§ 402.1(e) and a government securities 
broker or dealer that is also a futures 
commission merchant registered with 
the CFTC, shall comply with the 
requirements of § 240.17a-4 of this title 
(SEC Rule 17a-4), with the following 
modifications: 

(1) References to “broker or dealer” 
and “broker and dealer” include 
registered government securities brokers 
or dealers. 

(2} References to §§ 240.17a-3, 
240.17a-4, and 240.17a—-5 mean such 
sections as modified by this part and 
Part 405 of this chapter. 

(3) With respect to a government 
securities interdealer broker subject to 
the financial responsibility rules of 
§ 402.1{e} of this chapter, references to 
§ 240.15c3-1, relating to net capital, and 
“Computation for Net Capital” 
thereunder include the modifications 
contained in § 402.1{e} of this chapter. 

(4) References to § 240.15c3-3, relating 
to possession or control of customer 
securities and balances, mean § 403.4 of 
this chapter. 

(Approved by the Office of Management and 
Budget under Controt No. 1505-0100} 


§ 404.4 Records to be made and 


(a) Records to be made and kept. 
Every financial institution that is a 
government securities broker or dealer 
and that is not exempt from this part 
pursuant to Part 401 of this chapter shall 
comply with the requirements of 
§ § 404.2 and 404.3 unless such financial 
institution: 

(1) Is subject to 12 CFR Part 12 
(relating to national banks), 12 CFR Part 
208 {relating to state member banks of 
the Federal Reserve System) or 12 CFR 
Part 344 (relating to state banks that are 
not members of the Federal Reserve 
System), or is a United States branch or 
agency of a foreign bank and complies 
with.12 CFR Part 12 (for federally 
licensed branches and agencies of 
foreign banks) or 12 CFR Part 208 (for 
uninsured state-licensed branches and 
agencies of foreign banks) or 12 CFR 
Part 344 (for insured state licensed 
branches and agencies of foreign banks), 
Provided However, that the records 
required to be made and kept by those 
regulations shall be made or kept 
without regard to the exemptions for 
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transactions in U.S. government or 
federal agency obligations provided in 
12 CFR 12.2{a), 12 CFR 208.8(k)(6)(i), and 
12 CFR 344.7(a); and 

(2) Makes and keeps current: 

(i)(A) A securities record or ledger 
reflecting separately for each 
government security as of the settlement 
dates all “long” or “short” positions 
(including government securities that 
are the subjects of repurchase or reverse 
repurchase agreements) carried by such 
financial institution for its own account 
or for the account of its customers or 
others (except securities held in a 
fiduciary capacity) and showing the 
location of all government securities 
long and the offsetting position to all 
government securities short, including 
long security count differences and short 
security count differences classified by 
the date of the physical count and 
verification in which they were 
discovered, and in all cases the name or 
designation of the account in which 
each position is carried; 

(B) A complete and current Form G- 
FIN-4.(§ 449.3 of this chapter) or Form 
U-— (promulgated by a self-regulatory 
organization) or Form MSD-4 (as 
required for associated persons of bank 
municipal securities dealers) for each 
associated person as defined in 
§ 400.3(c) of this chapter: 

(C) A Form G-FIN-5 (§ 449.4 of this 
chapter) or Form U-5 (promulgated by a 
self-regulatory organization) or Form 
MSD-5 (as required for associated 
persons of bank municipal securities 
dealers) for each associated person 
whose association has been terminated 
as provided in § 400.4(d)(2) of this 
chapter; and 

(D) A complete and current Form G- 
FIN (§ 449.1 of this chapter) and, if 
applicable, a Form G-FINW (§ 449.2 of 
this chapter). 

(ii) For purposes of paragraph 
(a)(2)(i)(A) of this section, “safekeeping” 
may be shown as a location of any 
securities long as long as the financial 
institution complies with the 
requirements of Part 450 of this chapter 
with respect to such securities. 

(b) Preservation of records. (1) The 
records required by paragraph 
(a)(2)(i)(A) of this section shall be 
preserved for not less than six years, the 
first two years in an easily accessible 
place. 

(2) The records required by 
paragraphs (a)(2)(i)(B) and (C) of this 
section shall be preserved for at least 
three years after the person who is the 
subject of the record has terminated his 
employment and any other association 
with the government securities broker or 
dealer function of the financial 
institution. 


(3) The records required by paragraph 
(a)(2)(i)(D) of this section shall be 
preserved for at least three years after 
the financial institution has notified the 
appropriate regulatory agency that it has 
ceased to function as a government 
securities broker or dealer. 

(c) Effective date. This section shall 
be effective on July 25, 1987, except that 
until October 31, 1987, a financial 
institution government securities broker 
or dealer is not required to make and 
keep current the securities position 
record required by paragraph (a)(2)(i)(A) 
of this section. 


(Approved by the Office of Management and 
Budget under control number 1505-0100) 


§ 404.5 Securities counts by registered 
government securities brokers and dealers. 

Every registered government 
securities broker or dealer shall comply 
with the requirements of § 240.17a-13 of 
this title (Commission Rule 17a-13), with 
the following modifications: 

(a) References to “broker or dealer” 
and “broker and dealer” include 
registered government securities brokers 
or dealers. 

(b) Sections 240.17a-13(b) (1), (2), and 
(3) are modified to read as follows: 


“(1) Physically examine and count all 
securities held, including securities that 
are the subject of repurchase or reverse 
repurchase agreements; 

(2) Account for all securities in 
transfer, in transit, pledged, loaned, 
borrowed, deposited, failed to receive, 
failed to deliver, subject to repurchase 
or reverse repurchase agreements or 
otherwise subject to his control or 
direction but not in his physical 
possession by examination and 
comparison of the supporting detail 
records with the appropriate ledger 
control accounts; 

“(3) Verify all securities in transfer, in 
transit, pledged, loaned, borrowed, 
deposited, failed to receive, failed to 
deliver, subject to repurchase or reverse 
repurchase agreements or otherwise 
subject to his control or direction but not 
in his physical possession, where such 
securities have been in said status for 
longer than thirty days;”. 

(Approved by the Office of Management and 
Budget under control number 1505-0100) 


PART 405—REPORTS AND AUDIT 


Sec. 

405.1 Application of part to registered 
brokers and dealers and to financial 
institutions; transition rule. 

405.2 Reports to be made by registered 
government securities brokers and 
dealers. 
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Sec. 

405.3 Supplemental current financial and 
operational reports to be made by certain 
registered government securities brokers 
and dealers. 

405.4 Financial recordkeeping and reporting 
of currency and foreign transactions by 
registered government securities brokers 
and dealers. 


Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 
3209 (15 U.S.C. 780-5(b)(1}(B), (b)(12)(C), 
(b)(2)). 


§ 405.1 Application of part to registered | 
brokers and dealers and to financial 
institutions; transition rule. 

(a) Compliance by registered brokers 
or dealers with §§ 240.17a-5, 240.17a-8, 
and 240.17a-11 of this title (Commission 
Rules 17a-5, 17a-8 and 17a-11) 
constitutes compliance with this part. 

(b) A government securities broker or 
dealer that is a financial institution and 
is subject to financial reporting rules of 
its appropriate regulatory agency is 
exempt from the provisions of §§ 405.2 
and 405.3. 

(c) This part shall be effective July 25, 
1987, Provided however, 

(1) That registered government 
securities brokers or dealers shall first 
be required to file the reports required 
by § 240.17a-5(a), by virtue of § 405.2, 
for the month and the quarter during 
which they were first required to comply 
with Part 402 of this chapter; but that 

(2) For any quarter ending prior to the 
quarter during which they were first 
required to comply with Part 402 of this 
chapter, registered government 
securities brokers or dealers shall file 
with the designated examining authority 
for such registered broker or dealer, 
within 17 business days after the close 
of the quarter, an unaudited balance 
sheet (with appropriate notes) for such 
quarter, prepared in accordance with 
generally accepted accounting 
principles. 


§ 405.2 Reports to be made by registered 
government securities brokers and dealers. 


(a) Every registered government 
securities broker or dealer, except a 
government securities interdealer broker 
subject to the financial responsibility 
requirements of § 402.1(e) of this chapter 
and a government securities broker or 
dealer that is also a futures commission 
merchant registered with the CFTC, 
shall comply with the requirements of 
§ 240.17a-5 of this title (SEC Rule 17a-5), 
with the following modifications: 

(1) References to “broker or dealer” 
include registered government securities 
brokers and dealers. 

(2) References to “rules of the 
Commission” or words of similar import 
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include, where appropriate, the 
regulations contained in this subchapter. 

(3) References to Form X-17A-5 mean 
Form G-405 (§ 449.5 of this chapter). 

(4) For the purposes of § 240.17a- 
5(a)(4) of this title, the Commission may, 
on the terms and conditions stated in 
that subparagraph, declare effective a 
plan with respect to Form G—405, in 
which case, that plan shall be treated 
the same as a plan approved with 
respect to Form X-17A-5. 

(5) References to “net capital” mean 
“liquid capital” as defined in § 402.2(d) 
of this chapter. 

(6) References to § 240.15c3-1, relating 
to net capital, mean § 402.2 of this 
chapter. 

(7) Section 240.17a-5(c)(2)(ii) is 
modified to read as follows: 


“(ii) A footnote containing a statement 
of the registered government securities 
broker's or dealer's liquid capital, total 
haircuts, and ratio of liquid capital to 
total haircuts, determined in accordance 
with § 402.2 of this title. Such statement 
shall include summary financial 
statements of subsidiaries consolidated 
pursuant to Appendix C of § 240.15c3-1 
modified as provided in § 402.2c of this 
title, where material, and the effect 
thereof on the liquid capital, total 
haircuts and ratio of liquid capital to 
total haircuts of the registered 
government securities broker or dealer.” 


(8) References to § 240.15c3-3 and the 
exhibits thereto, relating to possession 
or control of customer securities and 
reserve requirements, mean § 403.4 of 
this. chapter. 

(9) The refereince to § 240.15b1-2 of 
this title, relating to financial statements 
to be filed upon registration, means 
§ 240.15Ca2~2. 

(10) The supplemental report 
described in § 240.17a-5(e)(4) of this 
title, concerning the Securities Investor 
Protection Act, is not required. 

(11) The statement described in 
§ 240.17a-5(f)(2) of this title shall be 
headed “Notice Pursuant to § 405.2,” 
and shall be filed within 30 days 
following the effective date of 
registration as a government securities 
broker or dealer. . 

(12) References in § 240.17a-5(h)(2) of 
this title to § 240.17a-11 mean § 405.3 of 
this chapter. 

(b) A government securities 
interdealer broker subject to the 
financial responsibility requirements of 
§ 402.1(e) of this chapter shall comply 
with the requirements of § 240.17a-5 of 
this title (SEC Rule 17a-5), with the 
following modifications: 

(1) References to “broker or dealer” 
include central market government 
securities brokers; 


(2) References to “rules of the 
Commission” or words of similar import 
include, where appropriate, the 
regulations contained in this subchapter. 

(3) References to “net capital” mean 
net capital calculated as provided in 
§ 401.1(e) of this chapter. 

(4) References to § 240.15c3-1, relating 
to net capital, include the modifications 
contained in § 401.1(e) of this chapter. 

(5) References to § 240.15c3-3 and the 
exhibits thereto, relating to possession 
or control of customer securities and 
reserve requirements, mean § 403.4 of 
this chapter. 

(6) The reference to § 240.15b1-2 of 
this title, relating to financial statements 
to be filed upon registration, means 
§ 140.15Ca2-2. 

(7) The supplemental report described 
in § 240.17a-5(e)(4) of this title, 
concerning the Securities Investor 
Protection Act, is not required. 

(8} The statement described in 
§ 240.17a-5(f)(2) of this title shall be 
headed “Notice Pursuant to § 405.2” and 
shall be filed within 30 days following 
the effective date of registration as a 
government securities broker. 

(9) References in § 240.17a-5(h)(2) of 
this title to § 240.17a-11 mean § 405.3(b) 
of this chapter. 

(c) A government securities broker or 
dealer that is also a futures commission 
merchant registered with the CFTC shall 
comply with the requirements of 
§ 240.17a-5 of this title (SEC Rule 17a-5), 
with the following modifications: 

(1) References to “broker or dealer” 
include registered government securities 
brokers and dealers. 

(2) References to “rules of the 
Commission” or words of similar import 
include, where appropriate, the 
regulations contained in this subchapter. 

(3) References to § 240.15c3-3 and the 
exhibits thereto, relating to possession 
or control of customer securities and 
reserve requirements, mean § 403.4 of 
this chapter. 

(4) The reference to § 240.15b1-2 of 
this title, relating to financial statements 
to be filed upon registration, means 
§ 240.15Ca2-2. 

(5) The supplemental report described 
in § 240.17a-5(e)(4) of this title, 
concerning the Securities Investor 
Protection Act, is not required. 

(6) The statement described in 
§ 240.17a-5(f)(2) of this title shall be 
headed “Notice Pursuant to § 405.2,” 
and shall be filed within 30 days 
following the effective date of 
registration as a government securities 
broker or dealer. 

(7) References in § 240.17a-5(h)(2) of 
this title to § 240.17a-11 mean § 405.3 of 
this chapter. 
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(Approved by the Office of Management and 
Budget under Control number 1505-0100) 


§ 405.3 Supplemental current financial and 
operational reports to be made by certain 
registered government securities brokers 
and dealers. 

(a) Every registered government 
securities broker or dealer, other than a 
government securities interdealer broker 
that is subject to the financial 
responsibility requirements of § 402.1(e) 
and a government securities broker or 
dealer that is also a futures commission 
merchant registered with the CFTC, 
shall comply with the requirements of 
§ 240.17a-11 of this title (SEC Rule 17a- 
11), with the following modifications: 

(1) References to “broker or dealer” 
include registered government securities 
brokers and dealers. 

(2) References to § 240.15c3-1, relating 


’ to net capital, mean § 402.2 of this 


chapter. 

(3) References to “net capital’ mean 
“liquid capital” as defined in § 402.2 of 
this chapter. 

(4) References to § 240.15c3-1d, 
relating to subordination agreements, 
mean that section as modified by 
§ 402.2d of this chapter. 

(5) References to Form X-17A-5 mean 
Form G—405 (§ 449.5 of this chapter). 

(6) References to § 240.17a-5, relating 
to reports and audit, mean § 405.2 of this 
chapter. 

(7) Section 240.17a-11(b)(1), for the 
purposes of this section, is modified to 
read as follows: 


“(1) If a computation made by a 
registered government securities broker 
or dealer pursuant to the requirements 
of § 402.2 of this title shows, at any 
point during the month, that his liquid 
capital is less than 150 percent of total 
haircuts, determined in accordance with 
§ 402.2 of this title, such person shall file 
a report on Part II or Part IIA of Form G- 
405 (§ 449.5 of this title) as determined 
in accordance with the standards set 
forth in § 240.17a-5(a)(2) (ii) and (iii), 
within 15 calendar days after the end of 
each month thereafter until 3 successive 
months shall have elapsed during which 
liquid capital does not fall below 150 
percent of total haircuts.” 


(8) References to § 240.17a-3, relating 
to records, mean § 404.2 of this chapter. 

(b) A government securities 
interdealer broker that is subject to the 
financial responsibility requirements of 
§ 402.1(e) of this chapter shall comply 
with the requirements of § 240.17a-11 of 
this title (SEC Rule 17a-11), with the 
following modifications: 

(1) References to “broker or dealer” 
include government securities 
interdealer brokers; 
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(2) References to § 240.15c3-1, relating 
to net capital, include the modifications 
contained in § 401.1{e) of this chapter. 

(3) References to “net capital” mean 
net capital calculated as provided in 
§ 401.1(e) of this chapter. 

(4) References to § 240.17a-5, relating 
to reports and audit, mean § 405.2(b) of 
this chapter. 

(5) References to § 240.17a-3, relating 
to records, mean § 404.2 of this chapter. 

(c) A government securities broker or 
dealer that is also a futures commission 
merchant registered with the CFTC shall 
comply with the requirements of 
§ 240.17a-11 of this title (SEC Rule 17a- 
11), with the following modifications: 

(1) References to “broker or dealer” 
include government securities brokers 
and dealers. 

(2) References to § 240.15c3-1, relating 
to net capital, mean either § 240.15c3-1 
or § 1.17 of this title, depending on 
which computation results in the higher 
net capital requirement. 

(3) References to “net capital” mean 
the higher of net capital calculated 
under § 240.15c3-1.or § 1.17 of this title. 

(4) References to § 240.17a-5, relating 
to reports and audit, mean § 405.2 of this 
chapter. 

(5) A new paragraph § 240.17a-5(b)(5) 
is added, to read as follows: 


“(5) If a computation made by a 
government securities broker or dealer 
that is not a registered broker or dealer 
but that is also a futures commission 
merchant registered with the 
Commodity Futures Trading 
Commission shows that: 

(i) The adjusted net capital of such 
entity is less than the greater of: 

(A) 150 percent of the appropriate 
minimum dollar amount required by 
§ 1.17(a)(1)(i); 

(B) 6 percent of the following amount: 
The customer funds required to be 
segregated pursuant to section 4d(2) of 
the Commodity Exchange Act and § 1.17 
of this title, less the market value of 
commodity options purchased by option 
customers on or subject to the rules of a 
contract market, Provided, however, the 
deduction for each option customer shall 
be limited to the amount of customer 
funds in such option customer's account; 
or 

(ii) At any point during the month, 
aggregate indebtedness is in excess of 
1200 percent of net capital or total net 
capital is less than 120 percent of the 
minimum net capital required, 
then such person shall file a report on 
Part II or Part ILA of Form X-17A-5 
($ 249.617 of this chapter) as determined 
in accordance with the standards set 
forth in § 240.17a-5(a)(2) (ii) and (iii), 
within 15 calendar days after the end of 


each month thereafter until three 
successive months have elapsed during 
which none of the conditions described 
in this paragraph (b)(5) shall have 
occu’ Ee 


(Approved by the Office of Management and 
Budget under Control number 1505-0100) 


Every registered government 
securities broker or dealer who is 
subject to the requirements of the 
Currency and Foreign Transactions 
Reporting Act of 1970 shall comply with 
the reporting, recordkeeping and record 
retention requirements of 31 CFR Part 
103. Where 31 CFR Part 103 and § 404.3 
of this chapter require the same records 
to be preserved for different periods of 
time, such records or reports shall be 
preserved for the longer period of time. 


PART 449—FORMS, SECTION 15C OF 
THE SECURITIES EXCHANGE ACT OF 
1934 


Sec. 

449.1 Form G-FIN, notification by financial 
institutions of status as government 
securities broker or dealer pursuant to 
section 15C(a)(1)(B){i) of the Securities 
Exchange Act of 1934. 

449.2 Form G-FINW, notification by 
financial institutions of cessation of 
status as government securities broker or 
dealer pursuant to section 15C(a)(1)(B)(i) 
of the Securities Exchange Act of 1934 
and § 400.6 of this chapter. 

449.3 Form G-FIN-4, notification by persons 
associated with financial institutions that 
are government securities brokers and 
dealers pursuant to section 
15C(a)}(1)(B)(i) of the Securities Exchange 
Act of 1934 and § 400.4 of this chapter. 

449.4 Form G-FIN-5, notification of 
termination of association with a 
financial institution that is a government 
securities broker or dealer pursuant to 
section 15C(a)(1)(B)(i) of the Securities 
Exchange Act of 1934 and § 400.4 of this 
chapter. : 

449.5 Form G-405, information required of 
registered government securities brokers 
and dealers pursuant to section 15C of 
the Securities Exchange Act of 1934 and 
§§ 405.2 and 405.4 of this chapter. 

Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 

3208 (15 U.S.C. 780-5 (a), (b)(1)(B), (b)(2)). 


§ 449.1 Form G-FIN, notification by 
financial institutions of status as 
Government securities broker or dealer 
pursuant to section 15C(a)(1)(B)(i) of the 
Securities Exchange Act of 1934. 

This form is to be used by financial 
institutions that are government 
securities brokers and dealers not 
exempt under Part 401 of this chapter to 
notify their appropriate regulatory _ 
agency of their status. The form is 
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promulgated by the Board of Governors 
of the Federal Reserve System and is 
available from the Board of Governors 
of the Federal Reserve System, the 
Comptroller of the Currency, the Federal 
Deposit Insurance Corporation, the 
Federal Home Loan Bank Board and the 
SEC. 


§ 449.2 Form G-FINW, notification by 
financial institutions of cessation of status 
as Government securities broker or dealer 
pursuant to section 15C(a)(1)(B)(i) of the 
Securities Exchange Act of 1934 and 

§ 400.6 of this chapter. 

This form is to be used by financial 
institutions that are government 
securities brokers or dealers to notify 
their appropriate regulatory agency that 
they have ceased to function as a 
government securities broker or dealer. 
The form is promulgated by the Board of 
Governors of the Federal Reserve 
System and is available from the Board 
of Governors of the Federal Reserve 
System, the Comptroller of the Currency, 
the Federal Deposit Insurance 
Corporation, the Federal Home Loan 
Bank Board and the SEC. 


§ 449.3 Form G-FIN-4, notification by 
associated with 


15C(a)(1)(B){I) of the Securities Exchange 
Act of 1934 and § 400.4 of this chapter. 

This form is to be used by associated 
persons of financial institutions that are 
government securities brokers or dealers 
to provide certain information to the 
financial institution and the appropriate 
regulatory agency concerning 
employment, residence, and statutory 
disqualification. The form is 
promulgated by the Department of the 
Treasury and is available from the 
Board of Governors of the Federal 
Reserve System, the Comptroller of the 
Currency, the Federal Deposit Insurance 
Corporation, the Federal Home Loan 
Bank Board and the SEC. 


§ 449.4 Form G-FIN-5, notification of 
termination of association with a financial 


15C(a)(1)(B){i) of the Securities Exchange 
Act of 1934 and § 400.4 of this chapter. 
This form is to be used by financial 
institutions that are government 
securities brokers or dealers to notify 
the appropriate regulatory agency of the 
fact that an associated person is no 
longer associated with the government 
securities broker or dealer function of 
the financial institution. The form is 
promulgated by the Department of the 
Treasury and is available from the 
Board of Governors of the Federal 
Reserve System, the Comptroller of the 
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Currency, the Federal Deposit Insurance 
Corporation, the Federal Home Loan 
Bank Board and the SEC. 

§ 449.5 Form G-405, required 
of registered government securities 
brokers and dealers pursuant to section 
15C of the Securities Exchange Act of 1934 
and §§ 405.2 and 405.4 of this chapter. 

This form is to be used by registered 
government securities brokers and 
dealers to make the monthly, quarterly 
and annual financial reports required by 
Part 405 of this chapter. The form is 
promulgated by the Department of the 
Treasury and is available from the SEC 
and the designated examining 
authorities. 


Subchapter B—Rules and Regulations 
Under Title li of the Government 
Act of 1986 


PART 450—CUSTODIAL HOLDINGS OF 
GOVERNMENT SECURITIES BY 
DEPOSITORY INSTITUTIONS 


Sec. 

450.1 Scope of regulations; office 
responsible. 

450.2 Definitions. 

450.3 Exemption for holdings subject to 
fiduciary standards. 

450.4 Custodial holdings of government 
securities. 

450.5 Effective date. 

Authority: Sec. 101, Pub. L. 99-571, 100 Stat. 
3208 (15 U.S.C. 780-5(b)(1)(A), (b)(2), 
(b)(3)(B)); sec. 201, Pub. L. 99-571, 100 Stat. 
3222-23 (31 U.S.C. 3121, 9110). 


§ 450.1 Scope of regulations; office 
responsible. 


(a) This part applies to depository 
institutions that hold government 
securities as fiduciary, custodian, or 
otherwise for the account of a customer, 
and that are not government securities 
brokers or dealers, as defined in 
sections 3(a)(43) and 3(a)(44) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(43)-(44)). Depository 
institutions exempt under Part 401 of 
this chapter from the requirements of 
Subchapter A of this chapter must 
comply with this part. Certain 
depository institutions that are 
government securities brokers or dealers 
must also comply with this part, as well 
as with additional requirements set forth 
in § 403.5. 

(b) The regulations in this subchapter 
are promulgated by the Assistant 
Secretary (Domestic Finance) pursuant 
to a delegation of authority from the 
Secretary of the Treasury. The office 
responsible for the regulations is the 
Office of the Deputy Assistant Secretary 
(Federal Finance). 


§ 450.2 Definitions. 
For purposes of this subchapter: 


(a) “Appropriate regulatory agency” 
has the meaning set out in section 
3(a)(34)(G) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c{a)(34)(G)), 
except that the appropriate regulatory 
agency for— 

(1) An institution insured by the 
Federal Savings and Loan Insurance 
Corporation is the Federal Home Loan 
Bank Board; 

(2) A federal credit union as defined 
in 12 U.S.C. 1752(1) and an insured 
credit union as defined in 12 U.S.C. 
1752(7) is the National Credit Union 
Administration; and 

(3) Any depository institution for 
whom an appropriate regulatory agency 
is not explicitly specified by either 
section 3(a)(34)(G) or this paragraph, is 
the SEC; 

(b) “Customer” includes, but is not 
limited to, the counterparty to a 
transaction pursuant to a repurchase 
agreement for whom the depository 
institution retains possession of the 
security sold subject to repurchase, but 
does not include a broker or dealer that 
is registered pursuant to sections 15, 15B 
or 15C(a)(1)(A) of the Act (15 U.S.C. 780, 
780-4, 780-5(a)(1)(A)) or that has filed 
notice of its status as a government 
securities broker or dealer pursuant to 
section 15C(a)(1)(B) of the Act (15 U.S.C. 
780-5(a)(1)(B)) except as provided in 
§ 450.4. 

(c) “Depository institution” has the 
meaning stated in clauses (i) through (vi) 
of section 19(b)(1)(A) of the Federal 
Reserve Act (12 U.S.C. 461(b)(1)(A) (i) 
through (vi)) and also includes a foreign 
bank, an agency or branch of a foreign 
bank and a commercial lending 
company owned or controlled by a 
foreign bank (as such terms are defined 
in the International Banking Act of 1978, 
Pub. L. 95-369, 92 Stat. 607); 

(d) “Fiduciary capacity” includes 
trustee, executor, administrator, 
registrar, transfer agent, guardian, 
assignee, receiver, managing agent, and 
any other similar capacity involving the 
sole or shared exercise of discretion by 
a depository institution having fiduciary 
powers that is supervised by a Federal 
or State financial institution regulatory 
agency; and 

(e) “Government securities” means 
those obligations described in 
subparagraphs (A), (B), or (C) of section 
3(a)(42) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(42) (A) through 
(C)). 

§ 450.3 Exemption for holdings subject to 
fiduciary standards. 

(a) The Secretary has determined that 
the rules and standards of the 
Comptroller of the Currency, the Board 
of Governors of the Federal Reserve 
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System and the Federal Deposit 
Insurance Corporation governing the 
holding of government securities in a 
fiduciary capacity by depository 
institutions subject thereto are 
adequate. Accordingly, such depository 
institutions are exempt from this part 
with respect to their holdings of 
government securities in a fiduciary 
capacity and their holdings of 
government securities in a custodial 
capacity, Provided that 

(1) Such institution has adopted 
policies and procedures that would 
apply to such custodial all the 
requirements imposed by its appropriate 
regulatory agency that are applicable to 
government securities held in a fiduciary 
capacity,and _ 

(2) Such custodial holdings are subject 
to examination by the appropriate 
regulatory agency for compliance with 
such fiduciary requirements. 

(b) The Secretary expects that each 
appropriate regulatory agency will 
notify the Department if it materially 
revises its rules and standards 
governing the holding of government 
securities in a fiduciary capacity. 


§ 450.4 Custodial holdings of government 
securities. 

Depository institutions that are 
subject to this part shall observe the 
following requirements with respect to 
their holdings of government securities 
for customer accounts: 

(a)(1) Except as otherwise provided in 
this section, a depository institution 
shall maintain. possession or control of 
all government securities held for the 
account of customers by segregating 
such securities from the assets of the 
depository institution and keeping them 
free of any lien, charge or claim of any 
third party granted or created by such 
depository institution. 

(2)(i) Where customer securities are 
maintained by a depository institution 
at another depository institution, 
including but not limited to a 
correspondent bank or a trust company 
(“custodian institution”), the depository 
institution shall be in compliance with 
paragraph (a)(1) of this section if: 

(A) The depository institution notifies 
the custodian institution that such 
securities are customer securities; 

(B) The custodian institution 
maintains such securities in an account 
that is designated for customers of the 
depository institution and that does not 
contain proprietary securities of the 
depository institution; and 

(C) The depository institution 
instructs the custodian institution to 
maintain such securities free of any lien, 
charge, or claim of any kind in favor of 
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such custodian institution or any 
persons claiming through it. 

(ii) To the extent that a custodian 
institution holds securities that have 
been identified as customer securities 
by a depository institution in 
accordance with paragraph (a)(2)(i) of 
this section, the custodian institution 
shall treat such securities as customer 
securities separate from any other 
securities held for the account of the 
depository institution. 

(3) Where customer securities are 
maintained by a depository institution 
at a Federal Reserve Bank, the 
depository institution shall be in 
compliance with paragraph (a)(1) of this 
section provided that any lien, charge or 
other claim of such Federal Reserve 
Bank or any person claiming through it 
against securities (other than 
proprietary securities of the depository 
institution) expressly excludes securities 
that, pursuant to this Part 450, the 
depository institution is required to keep 
free of all liens, charges, or other claims. 

(4)(i) To the extent that a depository 
institution holds securities that have 
been identified to such depository 
institution as customer securities by a 
government securities broker or dealer, 
or that the government securities broker 
or dealer has instructed the depository 
institution to place in a segregated 
account, in accordance with Part 403 of 
Subchapter A of this chapter, the 
depository institution shall treat such 
securities as customer securities 
separate from any other securities held 
for the account of the government 
securities broker or dealer and shall 
comply with all of the provisions of this 
section with respect to such customer 
securities, except as provided in 
paragraph (a)(4)(ii) of this section. 

(ii) A clearing bank that provides 
clearing services for a government 
securities broker or dealer and that 
maintains a segregated account as 
described in § 403.4 of this chapter shall 
not be required to transfer securities to 
such account upon the instruction of the 
broker or dealer for whom such account 
is maintained if the clearing bank 
determines as of the close of business 
that such securities continue to be 
required as collateral for an extension of 
clearing credit to such dealer. Whenever 
a clearing bank does not segregate 
securities upon the instruction of such 


broker or dealer, it shall send a 
notification to the appropriate 
regulatory agency of the broker or 
dealer for whom such account is 
maintained. Such securities shall 
thereafter be segregated pursuant to the 
instruction of the broker or dealer as 
soon as they are no longer required by 
the clearing bank as collateral for the 
extension of clearing credit. 

(5) A depository institution that is 
subject to Part 403 is not required to 
maintain possession or control of margin 
securities as that term is defined in 
§ 403.5(f)(1). 

(6) Notwithstanding the requirement 
of paragraph (aj(1) of this section to 
maintain possession or control of 
customer securities, a depository may 
lend such securities to a third party 
pursuant to the written agreement of the 
customer, if such loan of securities is 
carried out in full compliance with 
supervisory guidelines of its appropriate 
regulatory agency that expressly govern 
securities lending practices. 

(b) Records of government securities 
held for customers shall be kept 
separate and distinct from other records 
of the depository institution. Such 
records shall: 

(1) Provide a system for identifying 
each customer, and each government 
security (or the amount of each issue of 
a government security issued in book- 
entry form) held for the customer; 

(2) Describe the customer’s interest in 
the government security; 

(3) Indicate all receipts and deliveries 
of government securities and all receipts 
and disbursements of cash by the 
depository institution in connection with 
such securities; 

(4) Include a copy of the safekeeping 
receipt or a confirmation issued for each 
government security held; and 

(5) Provide an adequate basis for 
audit of such information. 

(c) Counts of government securities 
held for customers in both definitive and 
book-entry form shall be conducted at 
least annually and such counts shall be 
reconciled with customer account 
records. 

(1) Counts of book-entry securities 
and of definitive securities held outside 
the possession of the depository 
institution shall be made by 
reconciliation of the records of the 
depository institution with those of any 
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depository, depository institution, or 
Federal Reserve Bank on whose books 
the depository institution has securities 
accounts. 

(2) The depository institution 
conducting the count shall also verify 
any such securities in transfer, in transit, 
pledged, loaned, borrowed, deposited, 
failed to receive, failed to deliver, 
subject to repurchase or reverse 
repurchase agreements or otherwise 
subject to the depository institution's 
control or direction that are not in its 
physical possession, where the 
securities have been in such status for 
longer than thirty days. 

(3) The dates and results of such 
counts and reconciliations shall be 
documented with differences noted in a 
security count difference account not 
later than seven business days after the 
date of each required count and 
verification as provided in this 
paragraph (c). 

(d) For purposes of this section, a 
depository institution shall treat a 
government securities broker or dealer 
as a customer with respect to securities 
maintained by such government 
securities broker or dealer in a 
Segregated Account as defined in 
§ 403.4(f)(1) of this chapter and with 
respect to securities otherwise identified 
to the depository institution as customer 
securities for purposes of maintaining 
possession or control of such securities 
as required by Part 403 of this chapter. 
The recordkeeping requirements of 
paragraph (b) of this section require the 
depository institution to treat such 
securities as customer securities 
separate from any other securities held 
for the account of the government 
securities broker or dealer, but do not 
require the depository institution to keep 
records identifying individual customers 
of the government securities broker or 
dealer. 

(Approved by the Office of Management and 
Budget under Control number 1505-0100) 


§ 450.5 Effective date. 

This Part shall be effective October 
31, 1987. 

Dated: May 19, 1987. 
Charles O. Sethness, 
Assistant Secretary for Domestic Finance. 
[FR Doc. 87-11724 Filed 5-22-87; 8:45 am] 
BILLING CODE 4810-25-M 
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FEDERAL RESERVE SYSTEM 
[Docket No. R-0596] 


Financial Institutions Acting as 
Government Securities Brokers or 
Government Securities Deaiers; 
Adoption of Forms 


AGENCY: Board of Governors of the 
Federal Reserve System. 
ACTION: Notice of adoption of forms. 


summary: Under section 15C(a)(1)}(B) of 
the Securities Exchange Act of 1934, 15 
U.S.C. 780-5(a)(1)(B), as amended by the 
Government Securities Act of 1986 (Pub. 
L. 99-571), all financial institutions that 
act as government securities brokers or 
government securities dealers must 
notify their designated Federal 
supervisory agencies of their broker/ 
dealer activities, unless exempted from 
the notice requirement by Treasury 
Department regulation. The Board of 
Governors has the responsibility for 
establishing the form for this notice, as 
well as the form of the notice to be filed 
by financial institutions that are no 
longer acting as government securities 
brokers or government securities 
dealers. The proposed forms were 
published for comment on February 25, 
1987, 52 FR 5724. After a review of 
comments, the Board has adopted Form 
G-FIN (notification by fineacial 
institution of status as government 
securities broker or dealer) and Form G- 
FINW (notification by financial 
institution of termination of status as 
goverrnment securities broker or 
dealer), substantially as proposed. 

This action constitutes final approval 
under the Paperwork Reduction Act 
(Chapter 35 of 44 U.S.C.) and OMB 
regulations on Controlling Paperwork 
Burdens on the Public (5 CFR Part 1320). 
EFFECTIVE DATE: May 26, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Robert S. Plotkin, Assistant Director 
(202-452-2782), or Susan S. Meyers, 
Senior Securities Regulation Analyst 
(202-452-2781), Division of Banking 
Supervision and Regulation; or, for the 
hearing impaired only: 
Telecommunications Device for the Deaf 
(202-452-3544), Earnestine Hill or 
Dorothea Thompson, Board of 


Governors of the Federal Reserve 
System. Federal Reserve Paperwork 
Clearance Officer: Nancy Steele, 
Division of Research and Statistics (202- 
452-3822). 

SUPPLEMENTARY INFORMATION: The 
Board has adopted forms G-FIN and G- 
FINW as the vehicles for financial 
institutions to submit the notices of 
status as government securities brokers 
and government securities dealers 
required by the Government Securities 
Act of 1986, 15 U.S.C. 780-5(a)(1}(B). The 
Board proposed these forms for 
comment on February 25, 1987, FR 5724. 
All six comments received (four from 
Federal Reserve Banks, two from 
commercial banks) generally supported 
the proposed forms. One bank saw no 
need to file an amendment to Form G- 
FIN because such amendment would 
merely duplicate the filings made on 
Forms G-FIN-4 or G-FIN-5. Amended 
G-FINs, however, are required by 
Treasury Department regulations, and 
the Form G-FIN is a public document 
while Forms G-FIN-4 and G-FIN-5 are 
not. 

All financial institutions (generally 
Federal and state chartered commercial 
banks, foreign banks, savings banks, 
and savings and loan associations, but 
not credit unions) that act or cease to 
act as government securities brokers or 
government securities dealers are 
required by section 780-5(a)(1)(B) to file 
these notices with their appropriate 
regulatory agencies unless exempted 
from the notice requirement by Treasury 
Department rule. Financial institutions 
that are currently acting as government 
securities brokers or government 
securities dealers and not otherwise 
exempt must file a notice on Form G- 
FIN by July 25, 1987. Financial 
institutions that intend to begin engaging 
in these activities after that date must 
file a notice prior to commencement of 
these operations. Financial institutions 
acting as government securities brokers 
or government securities dealers that 
cease engaging in these activities must 
file a notice on Form G-FINW with their 
appropriate regulatory agencies, 

In general, the appropriate regulatory 
agency for national banks is the 
Comptroller of the Currency; for State 
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member banks, the Board of Governors 
of the Federal Reserve System; for 
insured non-member State banks, the 
Federal Deposit Insurance Corporation; 
for federally insured savings and loans 
associations, the Federal Home Loan 
Bank Board; and for non-federally isured 
financial institutions, the Securities and 
Exchange Commission. A foreign bank 
should refer to section 3(a)(34) of the 
Securities Exchange Act (15) U.S.C. 
78c(a)(34)) as amended by section 102 of 
the Government Securities Act to 
determine its appropriate regulatory 
agency. 

The Board estimates that for the first 
year, approximately 350 financial 
institutions will be required to file Form 
G-FIN and that the paperwork burden 
for each institution will not be greater 
than an average of one hour. Thus for all 
financial institutions, the total burden 
associated with these forms is estimated 
at 350 hours. The Board estimates that 
approximately 50 state member banks 
will be required to file such forms; thus 
the total burden added to the Board’s 
information collection budget is an 
estimated 50 hours. The Board does not 
anticipate any institutions that will be 
filing Form G-FIN will cease to act as 
government securities brokers or dealers 
during the next year, thus the Board 
estimates that there will be no 
paperwork burden associated with Form 
G-FINW for this time. 

In a related action the Treasury 
Department has adopted temporary 
rules under the Government Securities 
Act, that, among other things, establish 
exemptions from the notice requirement 
for certain classes of financial 
institutions. (See 17 CFR Part 401.) In 
addition, the Treasury Department has 
adopted a rule requiring the filing of an 
amendment to the notice if any 
information contained therein becomes 
inaccurate. (See 17 CFR 400.5(b).) 

Reference to the Forms G-FIN and G- 
FINW will be at 17 CFR 449.1 and 449.2. 

Board of Governors of the Federal 
Reserve System, May 21, 1987. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 87-12021 Filed 5-22-87; 9:46 am] 
BILLING CODE 6210-01-M 
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